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Dear Lord Advocate, 
 
Solemn criminal trials 
 
Thank you for your most recent letter of 20 May and the comprehensive information 
contained therein. It was helpful to the Committee to receive some of this material. 
 
As you know, the Committee is currently looking as a matter of urgency at efforts to 
re-open the court system and, in particular, at the challenges relating to solemn 
criminal trials. We are also looking at summary cases and the civil justice system. 
 
You letter to us provides some information on solemn cases. I note your comments 
that First Diets and Preliminary Hearings are being routinely adjourned or discharged 
by the court unless the accused pleads guilty. Additionally, I note that cases are being 
called, where the accused pleads guilty, so that the plea can be tendered and the 
accused sentenced. The Committee welcomes your comments that the COPFS is 
continuing to process the caseload, both summary and solemn, already in the system, 
as well as new reports which it is receiving, and appreciates the efforts to equip your 
staff to work remotely on these matters. 
 
The Committee further notes your comments that the volume of serious cases is the 
highest it has been in recent years and that now, with the Covid-19 pandemic, “a very 
significant backlog is developing, which will require to be addressed as and when 
solemn trials can resume.” 
 
As your letter to members indicates, once solemn trials are able to restart, compliance 
with public health guidance, as regards physical distancing, may mean that the 
number of trials which are able to take place simultaneously in any given court 
building will be lower than would be expected during normal circumstances. You also 
state that if there are constraints on capacity in the sheriff court, there will be difficult 



 
 

   

2 

decisions to be made about the relative priority to be given to solemn and summary 
business. 
 
The Committee requests that you provide further information on how you prioritise 
trials currently in the backlog of cases and also against new cases. Will you assess 
cases by seriousness or types of offence or will a calendar approach by followed (i.e. 
cases that have been delayed the longest will be prioritised)? It would also be helpful 
if you could cover your ability to hire – temporarily - more Advocates Depute if there 
is a need to tackle the backlog and whether such a need will exist. 
 
Furthermore the Committee also asks you to elaborate on your comments about the 
the relative priority to be given to solemn and summary business. Some suggestions 
have been made to the Committee that one option to tackle the backlog of solemn 
cases would be to adjust the sentencing power of the Sheriff Courts. This would allow 
some cases that would otherwise require to be heard before a jury to be considered 
by a judge alone. This could mean, however, that some sexual crimes may no longer 
be held before a jury. 
 
As you know, other than for cases that must be heard in the High Court as a matter 
of law, it is for the prosecutor to decide what level of court a case will be heard in, 
informed by the nature of the alleged offence, the impact of the offence on any victims 
and the wider community, the relevant potential sentence, the circumstances of the 
accused and the court’s sentencing powers. 
 
Therefore, we would welcome your views on the merits of this option and whether 
your would have any reservations. 
 
Finally, looking more widely at at opportunities for the longer-term, it would be helpful 
if you or the Crown Agent can expand a bit more on the use of digital technologies to 
work more efficiently in and out of court rooms. You will recall that the Deputy 
Convener and I discussed this with you and the Crown Agent sometime ago. We also 
heard about this during a visit the Committee made to the Court in Chambers Street  
where we met with you, the Solicitor General and others. Can you update us on this 
work and how the changes brought about by Covid-19 could drive this forward. 
 
I would be grateful for a response to this letter by Tuesday 9 June. This will enable 
the Committee to decide whether it needs to hear from your in person before summer 
recess.  
 
Finally, I also note that the Committee still awaits a response to its letter of 15 May 
on the issue of Fiscal Fines. I would ask you to send a response without delay. 
 
Best wishes, 
 
 
 
 
Margaret Mitchell MSP 
Convener,  
Justice Committee 


