
 

14 March 2018 
Margaret Mitchell MSP 
Convener, Justice Committee 
Scottish Parliament 
Edinburgh  
EH99 1SP 
 
 
 
Dear Convener,  
 
Civil Litigation (Expenses and Group) Proceedings) (Scotland) Bill 
 
We write in connection with proposed amendment Number 57 to the above Bill which is 
intended to ensure that damages for future loss are effectively ring-fenced and cannot be 
included in a Success Fee Agreement.   
 
The Law Society of Scotland has significant concerns regarding this proposed 
amendment.    
 
As the Justice Committee will no doubt be aware, future loss can relate to compensation 
for (a) solatium (damages for pain and suffering), (b) wage loss, (c) care, (d) pension loss 
and (e) any other losses or expenses which an accident victim may incur in the future.  
 
The calculation of future loss is often the most complex and time consuming aspect of a 
personal injury claim, a fact which was recognised by Sheriff Principal Taylor in his report, 
and, indeed when he gave evidence to the Justice Committee at the Stage 2 Debate. It 
requires careful consideration by any personal injury lawyer and is frequently the most 
challenging aspect of any claim. 
 

To ring-fence future losses from the calculation of a success fee may mean that success 
fee agreements will not be offered in the higher value cases, as it is simply not economic 
to do so and the public at large will be the poorer. 
 
The Committee may also be aware that Success Fee Agreements are simply not used 
frequently in England because future loss is ring-fenced.    They are not an attractive 
proposition to English solicitors because they can recover substantially higher costs from 
the opponents by levying much higher hourly rates to reflect the time, responsibility and 
complexity in undertaking a case.   The danger therefore arises that Scottish agents simply 
agree high hourly rates with clients, payable win or lose, rather than offer Success Fee 
Agreements. 
 
In the Society’s view, the main attraction of allowing Success Fee Agreements to become 
enforceable is to substantially improve access to justice in the personal injury market.    If 
solicitors do not see these agreements as an attractive proposition, because future loss is 
ring-fenced, the access to justice argument will be defeated. The individual client will 
suffer. 
 
 



 

The Society also envisages two significant practical issues which will arise if future loss is 
ring-fenced:- 
 
 

1. At the moment, it is common place for settlement offers to be put forward by 
insurers without there being any breakdown for the different heads of claim. This 
means that past loss and future loss are not broken down and separated when 
an offer is made.   The reasons for that are (a) it is much simpler for an 
opponent to make a global offer rather than go to the time, trouble and expense 
of breaking down an offer into its individual components and (b) it removes 
scope for arguments developing in the negotiation process over individual heads 
of claim.    If future loss is ring-fenced, it would be incumbent on an insurer to 
breakdown any settlement offer into past and future elements for each head of 
claim which will be a cumbersome process and will undoubtedly lead to 
protracted negotiations and delays in settlement.    
 
 

2. It is not difficult to see that a conflict of interest dilemma will arise as a matter of 
routine where there is future loss of any kind as to what element reflects past 
loss and what element is to be ascribed to future loss. Every solicitor acting in 
good faith will have to deal with this dilemma, never mind the reward provided 
for the unscrupulous or inefficient lawyer (identified by Sheriff Principal Taylor in 
his Review) whose delay increases the past loss element and the success fee 
which can be taken.  The Committee will also be aware that these arrangements 
will be offered to Claims Management Companies, who will similarly have to 
deal with the same conflict of interest and without the framework of long 
established professional duties.  

 
 

The Society would emphasise that Sheriff Principal Taylor analysed these issues in great 
detail in his original report and put forward his recommendations to enhance access to 
justice by balancing the interests of lawyers and the public.     The proposed amendments 
would defeat those aims and make this aspect of the legislation unworkable.      
 
As the Justice Committee will be aware, the Law Society has set up a Working Group and 
its efforts thus far have concentrated on producing a draft damages based agreement to 
reflect the terms of the draft Bill and the recommendations of Sheriff Principal Taylor.    
Professor Alan Patterson, who is a member of the Working Group, has put forward various 
proposals to ensure that there are adequate levels of consumer protection built into 
success fee agreements and indeed to deal with other aspects of the Bill. The Working 
Party is actively considering those.   
 
 
 
 
 
 
 
 



 

The Law Society recognises that we represent a profession whose members may have 
varied opinions and competing interests.  We are cognisant of the fact that we have an 
obligation to represent the interests of both the profession and the public in any position 
we adopt.   The Law Society’s Civil Justice Committee, having carefully considered this 
matter, maintains its position expressed in the written evidence which was presented 
during Stage 1 of the Parliamentary process, which reflected the views of the majority of 
the committee. 
 
We would urge the Justice Committee to proceed in a manner which does not lead to a 
ring-fencing of future loss in the calculation of success fees for the foregoing reasons.     
Should a meeting between representatives from the Law Society and the Justice 
Committee be considered useful, we would be happy to attend such a meeting.      
 
Yours faithfully  
 

 
 
 
 
Kim Leslie 
Convenor 
Civil Justice Committee 


