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05 March 2021 
 
 
Dear Lewis 

UK Common Frameworks – Provisional UK Common Framework on Food and Feed 
Safety and Hygiene   

Thank you for your letter of 16th February regarding this framework.  I have responded in turn 
to each of the questions and issues raised (in italics) below: 

Monitoring of framework implementation  
 
We received evidence from Professor Paul Haggarty that “The mechanisms in relation to 
food and feed safety regulation, enforcement, etc, have developed organically over decades. 
They work well but they are enormously complicated. It is possible that the UK may fail to 
maintain those standards inadvertently by failing to appreciate the full complexity of the 
process”. 
 
In response to this concern Geoff Ogle, Chief Executive, Food Standards Scotland assured 
the Committee that he was confident that FSS had the “capacity, capability and experience 
they need” to maintain standards. 
 

• How will FSS be assessed in this regard? What measures will be used to 
determine if FSS has ensured the same standards are maintained? What 
indicators will there be if standards do begin to fall short?  
 

I have recently written to FSS to formally ask that they work collaboratively with the Food 
Standards Agency (FSA) to jointly produce an annual report on the state of UK food safety 
and standards, to be laid before the UK and devolved Parliaments and Assemblies, as well 
any supplementary ad hoc reports that may be needed on the impact of new or prospective 
UK trade agreements on food safety and standards from a consumer perspective.   
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This would be in parallel with reporting by the Trade and Agriculture Commission (TAC) on 
whether or not new free trade agreements are consistent with existing UK levels of statutory 
protection on animal health and welfare, plant health, and environmental standards, thereby 
respecting the statutory responsibilities of the UK’s national food safety authorities. 
 
It should also be borne in mind that the framework itself deals only with changes to what is 
now retained EU law.  Enforcement delivery for example, which for the most part falls to local 
authorities in Scotland, remains out of scope as it is not contingent on EU exit per se.  
Retained EU law will continue to be enforced as it was before, with updates provided on any 
changes to those requirements communicated to businesses and enforcement authorities as 
appropriate.  Local Authorities will continue to deliver food law enforcement in line with the 
requirements set out in the Food Law Code of Practice, which is the standard against which 
each authority is audited by FSS in line with its statutory function in that regard. Any changes 
to the statutory guidance also require ministerial approval which provides an additional layer 
of assurance 
 
In addition, the UK will continue to be audited by the EU Commission (for example) and any 
recommendations from both those and domestic audit programmes, factored into 
improvements in delivery; a process with which FSS is familiar as it is not a new process.  
The legislative landscape is not made more complex on account of EU exit (notwithstanding 
the potential effect of the Internal Market Act should divergence in standards emerge), but 
the critical difference is that we will be singularly responsible for making changes to the law 
in this area.  That is why both FSS and FSA have invested considerable resource in staffing 
the risk analysis process requirement.  The process itself is not new, but it is acknowledged 
that as a consequence of EU exit that work will now be more resource intensive. 
 
We note scrutiny of this provisional framework by the House of Lords Common Frameworks 
Scrutiny Committee established that the Frameworks Management Group will conduct an 
annual review of the framework and produce a report that will be publicly available. We 
support the House of Lords Committee’s call for reference to this annual review report to be 
included in the framework and shared with relevant parliamentary committees. 
 

• Are you able to confirm this approach will be adopted? It would assist if this 
annual report could contain a summary of the changes made under the 
framework over the year and a forward look indicating expected changes in the 
coming year. It would also be helpful to have an indication of when the first 
annual review of the framework would expect to be produced. 

 
I can confirm that we expect that there will be a reference to this annual review report within 
the framework itself and I understand FSS officials are in discussion with counterparts in 
FSA to confirm the contents of the report.  As to when the first annual report will be 
produced, that is likely to be contingent on when the framework itself is agreed.  Annual 
reports arising across the range of framework areas will require to be choreographed in such 
a way that any scrutiny process for those by the parliament does not become burdensome.  
It should also be noted that FSS is also directly accountable to the Scottish Parliament.  The 
FSS board will also wish to be assured that framework processes are working to deliver its 
statutory remit.  
 
 

http://www.lobbying.scot/
https://committees.parliament.uk/publications/4368/documents/44321/default/
https://committees.parliament.uk/publications/4368/documents/44321/default/


 

Scottish Ministers, special advisers and the Permanent Secretary are covered by 

the terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 

  

 

• As we stated in relation to consideration of the NLCS framework for the 
Committee’s monitoring of developments to be proportionate and timely the 
Committee should also be provided with updates by the Scottish Government 
when material changes in Scottish procedures under this framework are 
proposed. The Committee should not have to await receipt of the annual report 
to learn of developments that have already taken place. The Committee should 
be provided an opportunity to input in good time to comment on and influence 
proposed approaches. It would assist the Committee if the Scottish 
Government could set out how such a request could be facilitated given both 
our scrutiny role and the Scottish Government’s monitoring and role in the 
framework’s implementation and ongoing development.  

 
There are two points I would like to make which I hope will assuage the committee’s 
concerns.  The first is that, where any changes to legislation are proposed, including where 
changes to any food and feed safety and hygiene processes are proposed in law, Ministers 
will follow standard procedures for engaging the parliament.  For any significant changes, a 
full consultation process will be undertaken by FSS and these consultations should be 
notified to parliament through the existing SPiCE network.  I have asked FSS officials to 
make sure this is the case.  Secondly, where a substantive change in framework (rather than 
food law) process is proposed having been identified as part of the ‘real time’ testing 
environment in which we find ourselves, then we would expect to notify the Scottish 
Parliament ahead of any annual report.  As you will note, the framework itself is high level 
and commits all signatories to early, robust engagement on policy changes within scope.  
 
In order to help with the review process, I would envisage parliamentary and government 
official level engagement to set out the detail of the what the review process will entail, given 
the wider co-ordination issues that will need to be considered too. Please also bear in mind 
that some of the new working level arrangements between FSA and FSS are still in 
development (in terms of the official level groups that are required to manage each of the 
policy process steps) and these will not be set out in formal framework arrangements, 
instead covered in the MoU between those bodies.  It is envisaged that more of the process 
detail will be published on the FSS/FSA websites in due course. 
 
Engagement with EU  
 
Stakeholders suggested the European Food Safety Authority should be consulted on the 
framework. You raised concern about the appropriateness of asking EU institutions on an 
intra-UK liaison and policy but noted the need for maintaining dialogue with the EU.  
 
The EFSA continues to have UK expertise on it. There will also be some form of alignment 
with EU rules on exports to the EU. We therefore consider it important that as this framework 
develops and beds in this dialogue continues.  
 

• How will you ensure this dialogue with the EFSA is maintained?  

The framework itself does not put in place mechanisms for engaging with either the EU or 
other international organisations, as it is concerned with intra-UK liaison arrangements only.  
As you know, the Scottish Government is committed to maintaining as many links as 
possible with EU institutions and whilst we are currently out with the formal architecture of 
the EU, ongoing engagement with EU and other international institutions is envisaged. While 
it remains the case that the Brexit deal agreed by the UK Government in December is bad 
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for Scotland, and can never replace the benefits of EU membership, it is nonetheless helpful 
that the UK-EU Trade and Cooperation Agreement (TCA) includes commitments by both 
sides to continue to exchange information on new scientific evidence and risk assessments 
related to the development and application of SPS measures, which encompasses food and 
feed safety.  Commitments to co-operate on antimicrobial resistance, animal welfare and 
sustainable food systems are also welcome.  FSS is currently liaising with the FSA and SG 
counterparts to consider how these obligations under the TCA will underpin and shape our 
continued engagement and dialogue with EFSA.  In more general terms, the Scottish 
Government will continue to seek out opportunities to engage directly and to facilitate 
engagement between experts, irrespective of national boundaries be it through the Brussels 
Scotland Office, or more directly between FSS, FSA and counterparts in the EU.  FSS will 
continue to use the best available evidence and as outlined in other correspondence has 
increased its science and evidence capacity accordingly.   
 
Operability of the Framework  
 
We heard concerns from stakeholders that as EU and Great Britain law diverges the EU will 
require more and more reassurances that products produced in Scotland will adhere with 
their standards. 
 

• Is this a concern you share and how can it be mitigated? 

As the Committee will be aware, Scottish Government has a longstanding commitment to 
align with EU standards, where it is in our interest and feasible to do so.  It is palpably in our 
interests to align with EU standards were that to result in a reduction in the level of red tape 
currently experienced by food and drink exporters across the UK.   
 
However the landscape remains complex and it iss one that we must continue to try and 
navigate.  We will not hesitate to use our influence to try and mitigate against any unhelpful 
divergence on the part of UK Government; similarly where it is in our interests to diverge 
from the rest of the UK we will do so in order to keep people safe and to provide some 
assurance for businesses who are faced with ongoing trading uncertainties.   
 
It is a matter of fact that any export must meet the standards set out by the importing 
country, and to that end we will continue to be audited by the Commission, (and other 
countries where there are agree trade deals) as reflected in the import conditions and audit 
and verification articles of the SPS chapter of the UK-EU TCA. While the TCA itself is of 
course new, the international trade principles underpinning the SPS import provisions are 
not, reflecting obligations under the WTO SPS Agreement that SPS measures are applied 
only to the extent necessary to protect human, animal, or plant life or health, are based on 
scientific principles and evidence, and do not create unjustified barriers to trade. It is clear 
therefore that if any GB country amends its domestic production standards in law, whilst 
seeking to maintain EU exports, there is no doubt that this could result in increased scrutiny 
by the EU and a possible loss in export market if the necessary assurances on standards 
cannot be given.   
 
As has been heard in evidence provided by industry to the Culture, Tourism, Europe and 
External Affairs Committee, a commitment to align more closely on SPS rules by the UK 
would help mitigate many of the issues now being faced by Scottish exporters should the UK  
Government wish to take an approach that enables rather than disables Scottish exporters.  
It remains a fact that UK businesses are currently aligned with EU rules and we therefore 
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believe that it should be possible for the UK Government to reach agreement with the EU on 
food safety and standards issues if UKG were minded to do so. The alternative is that 
businesses will continue to have to operate with the burden of non-tariff barriers which are 
clearly having a significant adverse impact on Scottish businesses and indeed businesses 
across GB as a whole.  
 
Northern Ireland Protocol 
 
The interoperability of EU frameworks we have considered to date and the Ireland/Northern 
Ireland Protocol has been highlighted by recent events. This has included in relation to food 
safety checks for goods going from Great Britain to Northern Ireland.  
 

• What role has the Scottish Government and FSS played in these recent events 
relating to the interoperability of the frameworks and the Northern Ireland 
Protocol?   

 
These frameworks provide a mechanism for agreeing changes to retained EU law.  The UK 
Government’s insistence that it cannot commit to aligning with EU law for food means that 
Scottish exporters, and indeed exporters of meat, fish and dairy across the UK, are facing 
significant new non-tariff barriers, such as border checks and certification requirements and 
associated increased costs, in exporting their product to Northern Ireland and the wider EU 
market.  There is no direct link between this framework and that position – Scottish 
Government and FSS have resourced certification/export hubs in the central belt to facilitate 
trade in seafood, a heavily impacted Scottish sector, but there is no getting away from the 
facts regarding the ‘thin’ deal that was agreed by the UK Government and the EU in 
December. Unless the UK Government is willing to seek some form of alignment with the EU 
on SPS standards, which seems a remote possibility under the current UK Government, and 
there is agreement by both sides to re-open negotiations on this issue, there is unlikely to be 
any meaningful reduction in trade friction between GB and Northern Ireland under the terms 
of the current deal.  
 
UK Internal Market Act 
 
We note during your evidence session you suggested that there were examples of potential 
instances where a divergent policy approach may be agreed but this could result in problems 
developing if the market access principles in the Internal Market Act were applied.  
 
Do you consider in such instances where divergent policies are agreed an additional 
stage could be added to the framework’s process to allow consideration of whether 
the market access principles should apply? We note the House of Lords Committee 
has explored this issue with the FSA who have indicated this additional stage should 
be added to the framework. Are you supportive of this approach?  
 
The reality is that the market access principles will automatically apply in law, unless the 
measure is explicitly exempt from them, and there is very little, if anything, the framework 
can do to mitigate that.  We acknowledge that a new provision was latterly inserted which 
would give the Secretary of State powers to determine whether or not divergence (and 
therefore exclusion from the principles) was appropriate in any given instance, but again this 
does nothing to respect the devolution settlement or the role and accountability of bodies 
such as FSS in Scotland.  We will therefore need to give thought as to how best we should 
reflect the Internal Market Act in the framework following discussion with FSA.  One of the 
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issues to bear in mind is that whilst the framework has been developed on the basis of equity 
between all administrations, given the primacy of the UK Government in relation to the Act 
and the levers at its disposal, we are not minded to skew the collaborative approach 
contained within the framework (which we support) unduly towards the non-collaborative 
approach set out in the Act.  The Act will apply irrespective of its reflection in the framework 
and where we consider the market access principles should be dis-applied we will of course 
seek to do that through the legislative process set out in the Act.  
 
If this results in exemptions from the market access principles being applied how 
would the Parliament be informed and wider stakeholders? 
 
Unfortunately the Act makes what was a straightforward legislative landscape unnecessarily 
complex.  As the market access principles can only be dis-applied through a legislative 
instrument taken forward in Westminster (where they are not otherwise dis-applied on 
account of the specific exemptions as set out in the Act), then we will need to consider the 
process of notification to the Scottish Parliament of such a measure.  Where there is a 
proposal which either maintains existing standards or introduces a new standard, then we 
would anticipate this being made explicit in consultation with stakeholders.  This would once 
again provide an avenue for the Scottish Parliament to be alerted to the possibility that an 
exemption from the market access principles could be secured, but in any given instance the 
final decision will be at the discretion of the UK Secretary of State.   

It is indisputable that the Act up-ends policy convention and respect for the devolved 
institutions and we will do all we can to mitigate against its effects to try and protect the 
integrity of the Scottish Parliament and its right to ensure full scrutiny of proposals that have 
effect in a devolved area. 

I would also like to take the opportunity to thank the Committee for their detailed scrutiny of 
this and the Nutrition Labelling, Composition and Standards Framework.  I understand from 
officials that your scrutiny of these common frameworks is now complete.  The Scottish 
Government has wholeheartedly supported the frameworks programme. It builds on existing 
ways of working across the Governments of the UK and notwithstanding wider issues arising 
in relation to the Northern Ireland Protocol and the Internal Market Act, I consider that this 
framework provides a robust basis for ongoing engagement with counterparts across the UK 
in a way that fully respects the devolution settlement.  We want to maintain collaborative 
approaches across each of the UK administrations and frameworks provide a means for us 
to do that in a way that is tailored to each policy area.   

Whilst there is little we can do about the Internal Market Act, I would like to be in a position to 
demonstrate the efficacy of a collaborative, equitable approach to policy development in line 
with the principles that were agreed at JMC(EN) in 2017.  

Officials across the four administrations have begun the process of drafting amended text in 
response to comments that have been provided by the Committee and other legislatures to 
date. 

Regards, 
 

 
 

Mairi Gougeon 
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