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Introduction 
1. The Finance and Constitution Committee (“the Committee”) established an 

expert panel (“the Panel”) with the following remit – 
 

“As devolution becomes increasingly complex, what are the main 
scrutiny challenges that any future Finance and Constitution Committee 
will face in the next Parliament and how should it evolve to meet those 
challenges.” 

 
Membership 

 
• Charlotte Barbour, Director of Taxation, The Institute of Chartered 

Accountants of Scotland; 
• Douglas Fraser, Business and Economy Editor, BBC Scotland; 
• Professor Michael Keating, Centre on Constitutional Change; 
• Professor James Mitchell, University of Edinburgh; 
• Christine O’Neill QC, Chairman, Brodies, and former constitutional 

adviser to the Committee; 
• Mairi Spowage, Deputy Director, Fraser of Allander Institute; 
• Mark Taylor, Audit Scotland; 
• Dr Hannah White, Deputy Director, Institute of Government. 

 
2. The Committee’s Advisers, Professor Kenneth Armstrong, Professor Tom 

Mullen and David Phillips are also members of the Panel. The Panel is 
chaired by the Committee clerk. 

 
3. The Panel reports to the Committee as follows. We also highlight a number 

of issues within the Committee’s remit which require wider consideration by 
the Parliament 

 
Summary of Recommendations 
4. The Panel notes that the continuing levels of uncertainty and volatility arising 

from COVID-19 are highly likely to dominate the successor Committee’s 
financial scrutiny at least in the early period of the new Parliament. There 
are likely to be considerable in-year revisions to Budget 2021-22 and the 
Panel, therefore, recommends that the current Committee and the Scottish 
Government should now discuss the timing of the publication of a Summer 
Budget Revision as early as possible after the election. This would allow 
the successor Committee an early opportunity to scrutinise the continuing 
impact of COVID-19 on the public finances. 

 
5. The Panel recommends that the current Committee may wish to discuss 

with the Scottish Fiscal Commission (SFC) and the Scottish Government 
when the next economic and fiscal forecasts and Medium Term Financial 
Strategy (MTFS) should be published. 
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6. The written agreement with the Scottish Government on the budget process 
highlights that the Committee and the Scottish Government should keep the 
content of the MTFS under review as it develops over time. In our view a 
review should be undertaken early in the new Parliament in order to inform 
the first such strategy published in Session 6. 

 
7. The Panel recommends that a priority for the successor Committee should 

be to consult with the subject committees on developing a more co- 
ordinated approach to budget scrutiny within the context of the 
recommendations of the Budget Process Review Group (BPRG). 

 
8. The Panel agrees with the BPRG that the appropriate juncture at which to 

review the operation of the new budget process is following the completion 
of the review of the Fiscal Framework. The Panel’s view is that this will be 
a key piece of scrutiny work for the Committee in the later part of Session 
6. 

 
9. While the issues presented are highly complex and technical, the Panel 

recognises the conduct and outcome of the planned review of the Fiscal 
Framework will influence Scotland’s public finances for years to come. Our 
view is that the successor Committee, drawing on the joint report to the 
Chief Secretary to the Treasury (CST), should continue to scrutinise the 
scope, conduct and outcomes of the review and that this is likely to remain 
a significant focus throughout Session 6. 

 
10. The Panel recommends that the independent report on the review of the 

Fiscal Framework should be presented to both Parliaments as well as both 
Governments. 

 
11. The Panel recommends that the successor Committee considers inviting 

the SFC to publish a long-term fiscal sustainability report at least once 
during each session of the Parliament. 

 
12. The Panel recommends that, as part of its ongoing consideration of fiscal 

responsibility and sustainability, the successor Committee should consider 
the Scottish Government’s consolidated accounts alongside the work of the 
SFC and other available evidence. 

 
13. The Panel recommends that A Scottish approach to Taxation inquiry should 

be a priority for the successor Committee. 
 

14. The Panel’s view is that the Parliament needs to consider the extent to 
which there is a requirement for a monitoring and co-ordination function in 
relation to how devolution is working after Brexit and, if so, how that would 
work given competing priorities and busy work programmes. This should 
include areas such as a standard approach to the scrutiny of common 
frameworks and oversight of how the consent mechanisms are operating. 

 
15. The Panel recommends that a key consideration for the Parliament in 

establishing committees in Session 6 should be the extent to which the 



3  

potential workload for a Finance and Constitution Committee allows scope 
for proactive inquiry work in addition to its legislative and budgetary scrutiny 
function. 

 
16. The Panel’s view is that, given the Committee’s likely challenging workload 

in Session 6, the Parliament should consider within the wider context of the 
committee structure and committee workloads generally, whether the 
current remit is overly onerous. This should be considered as part of the 
proposed independent review discussed below. 

 
17. There is merit in the Committee establishing a “pathway to impact” at the 

outset of an inquiry setting out what the Committee seeks to achieve, who 
it seeks to influence, and why. 

 
18. More specifically we recommend that: 

• different approaches in addition to committee reports, could be used to 
communicate the outcomes of Committee scrutiny such as the use of 
infographics, blogs, social media and private briefings to targeted 
audiences; 

• letters should be used, where practical, as an alternative to reports to 
provide a more nimble, concise and direct form of communicating 
Committee views; 

• where reports are used they should focus on key messaging, 
accessibility and the use of plain English, highlight key points at the start 
of a report rather than leaving them to conclusions and focus on 
evaluation of evidence rather than describing processes; 

• communications tools should be developed to support public awareness 
of the changing nature of devolution. 

 
19. The Panel believes that the substantial additional demands on the 

Parliament and its committees arising from constitutional change requires 
wider consideration including the impact on the existing committee structure 
and existing resources. 

 
20. The Panel’s view is that if there is to be meaningful scrutiny of Brexit-related 

developments, the Parliament cannot merely continue with the existing 
approach to its scrutiny function. The future scrutiny burden arising from 
Brexit is so great that if it is carried out in an ad-hoc manner it is unlikely that 
it will be done effectively. 

 
21. Instead, a more systematic and carefully planned approach is required, 

albeit there will be a need for flexibility in order to react to changing 
circumstances. In particular, clarity is needed regarding what level of non- 
legislative scrutiny and pre-legislative scrutiny is appropriate and 
proportionate. There also needs to be agreement on the extent to which 
this will be a transparent process with opportunities for meaningful 
stakeholder and public engagement. 
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22. The Panel, therefore, recommends that Parliament in consultation with the 
Scottish Government needs to clearly define its scrutiny role in response to 
Brexit. This should include consideration of – 
• an overall approach to the scrutiny of the policy development process in 

areas previously within EU competence which is proportionate and 
deliverable; 

• the extent to which the Scottish Government can provide the Parliament 
and its committees with regular updates on developments in EU law 
within their respective remits; 

• the appropriate and proportionate level of scrutiny of the operation of the 
future relationship with the EU, the keeping pace power, common 
frameworks and the market access principles and how these interact; 

• meaningful scrutiny of inter-governmental working. 
 

23. The Panel’s view is that, as a minimum, the Parliament will need to be 
sighted on and understand the impact on its competences arising from the 
operation of the UK internal market and especially the level of policy 
divergence both within the UK and between the different parts of the UK and 
the EU. 

 
24. A further significant issue which the Parliament needs to consider is more 

effective inter-parliamentary working in response to the impact of Brexit on 
devolution. In particular, in developing inter-parliamentary working as a 
mechanism for improving the scrutiny of inter-governmental relations in 
areas such as common frameworks. 

 
25. Our final recommendation, in response to the scale of the challenges 

addressed in this report, is that the current committee structure needs to be 
reviewed to address the step-change in devolution which has occurred over 
the past decade. 

 
26. We propose that a short and tightly focused independent review of the 

committee structure should be established forthwith and report to the 
Parliament as soon as practically possible. The focus of the review should 
be on committee remits in the next Parliament and should include 
consideration of the issues raised in this report and the legacy reports of 
other committees. The review findings should help to inform the agreement 
of the committee structure and committee remits for Session 6. 

 
27. We also acknowledge the work of the Commission on Parliamentary Reform 

which reported on 20 June 2017and note recommendation 75 of the 
Commission’s report that “Following a period of bedding in, the Parliament 
should review the operation, capacity and effectiveness of the Parliament 
no later than the latter part of session 6.” In our view this should include how 
committees are constituted and resourced given the demands they face in 
the third decade of the Parliament and in view of the scale of the challenges 
set out in this report we consider that this review should be undertaken much 
earlier in the Session. 
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Background: How devolution works 
 

28. A newly elected Member arriving at Holyrood in 2011 and wanting to 
understand the way Scottish devolution works would have needed to refer 
to the Scotland Act 1998. 

 
29. A newly elected Member arriving at Holyrood in May this year will have a 

much longer reading list. Added to the Scotland Act 1998 is the Scotland 
Act 2012, the Scotland Act 2016, the Fiscal Framework Agreement, the 
European Union (Withdrawal) Act (EUWA) and the UK Internal Market Act 
(UKIMA). 

 
30. The Parliament’s new powers and responsibilities over taxation and social 

security stemming from the Scotland Acts 2012 and 2016 have 
fundamentally changed public finances in Scotland. The fiscal and political 
context in which these tax and social security powers operate is becoming 
increasingly complex, particularly as a result of the interdependencies 
between the Scottish and UK Budget processes. 

 
31. The Scottish Government’s annual budget is now substantially determined 

by a complex set of calculations based on a Fiscal Framework Agreement 
with the UK Government. Tax receipts and social security payments are 
initially forecast to calculate the size of the Budget and then reconciled with 
outturn figures with any difference being addressed in future budgets. 

 
32. A further complication is that the size of the Scottish Budget is now 

dependent on the annual growth of the tax base in devolved areas relative 
to the growth of the tax base in these areas in the rest of the UK (rUK). If 
tax receipts increase more in Scotland than in rUK then the Scottish Budget 
benefits but if they increase by less then the Scottish Budget will be smaller. 
On a similar basis demand led social security payments are forecast and 
then reconciled with outturn figures and adjusted to take account of the 
relative growth in the level of payments in rUK. 

 
33. The constitutional changes brought about by Brexit are of a different nature 

to the significant changes resulting from the Scotland Act 2012 and the 
Scotland Act 2016. Prior to Brexit, the rules were all contained within the 
Scotland Act 1998 (as amended) and could be pointed to, even if they were 
complex to apply in practice. The EUWA removed the Scottish Parliament’s 
obligation to implement and comply with EU law following Brexit. The 
UKIMA will also have a significant impact. 

 
34. There is now, therefore, a different framework for devolution, and increased 

interdependence with the rest of the UK, even in areas which are clearly 
devolved under the 1998 Act. The key reasons for this are as follows: 

 
• Policy in areas subject to EU competence was previously set principally 

at EU level.. By contrast, policy in these areas now requires to be set 
within the UK, by UK and/or devolved governments. 
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36. The Panel’s view is that there has been a step change in devolution due to 
– 
• Significant additional powers combined with the complexity of how those 
new powers work; 

• Increased complexity and uncertainty in how existing powers will operate 
arising from Brexit. 

Recommendation 

• Decisions made by the UK Government could in future constrain the 
devolved governments’ ability in practice to exercise their functions 
within devolved competence, even where legislative competence is 
unchanged as discussed below. 

 
• Scrutinising future policy for Scotland will also require an awareness of 

the equivalent rules in other parts of the UK, and of the other 
administrations’ intentions for future rules in those areas. 

 
• The scope for Scotland to diverge from the regulatory position in the rest 

of the UK will be determined to a large extent by the operation of the 
UKIMA, by “common frameworks” agreed between the UK Government 
and the devolved governments, and by the implementation of UK 
commitments in international trade agreements including the EU-UK 
Trade and Cooperation Agreement. 

 
• Under the UKIMA UK Ministers now have a new power to provide direct 

funding for activities and infrastructure in Scotland, including in devolved 
areas, without the funding passing through the Scottish Consolidated 
Fund. 

 
35. A more detailed summary of the way devolution has changed and is 

continuing to change is provided in Annexe A. This provides the 
overarching context for this report and for our conclusions and 
recommendations. 

 

 

Part 1: Scrutiny Challenges for the Successor 
Committee in Session 6 
37. The main purpose of this report is to provide the Finance and Constitution 

Committee with our view on the key scrutiny challenges which the successor 
Committee and the Parliament are likely to face in Session 6. We highlight 
three key areas. 

 
38. First, the enormous and tragic impact of COVID-19 will continue to be a 

priority for the new Committee both in terms of the on-going fiscal response 
to the crisis and then in terms of the fiscal response to support economic 
recovery while addressing the financial cost of the pandemic. 
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Recommendation 

39. Second, fiscal devolution and budget scrutiny will continue to evolve and the 
Committee will have a lead role in many aspects of this including 
embedding the new budget process, the review of the Fiscal Framework 
and tax policy. 

 
40. Third, it remains to be seen whether further constitutional change will be a 

significant area of work for the Committee in session 6. Possible areas 
could include further implementation of tax powers including Air Departure 
Tax (ADT) and Value Added Tax (VAT) assignment and a further 
referendum bill. Consideration will also need to be given as to what role the 
successor Committee will have in scrutinising the impact of Brexit on 
devolution given that the impact on policy-making will be primarily 
addressed by the subject committees. 

 
Immediate Challenges 
41. There are two immediate challenges which the successor Committee will 

need to address as soon as practical after it has been established and which 
the current Committee can usefully take forward in the current Parliament. 

 
Impact of COVID-19 

 
42. The Committee recognised in its pre-budget report that the Office of Budget 

Responsibility’s economic and fiscal outlook published in November 2020 
“demonstrates the sheer magnitude of the crisis which the country is living 
through and that the economic and fiscal outlook remain highly uncertain.”1 

A key theme of the report is the challenges in scrutinising the rapidly 
evolving fiscal response to the crisis. 

 
43. The Committee noted that it has been challenging to monitor and scrutinise 

the extent of the in-year revisions to Budget 2020-21. As noted by SPICe, 
the “inevitably fast-changing nature of the coronavirus response package 
means that the normal fiscal scrutiny processes aren’t frequent enough to 
keep pace with the changes in the budget.” 

 

44. The Panel notes that the continuing levels of uncertainty and volatility arising 
from COVID-19 are highly likely to dominate the successor Committee’s 
financial scrutiny at least in the early period of the new Parliament. There 
are likely to be considerable in-year revisions to Budget 2021-22 and the 
Panel, therefore, recommends that the current Committee and the Scottish 
Government should now discuss the timing of the publication of a Summer 
Budget Revision as early as possible after the election. This would allow 
the successor Committee an early opportunity to scrutinise the continuing 
impact of COVID-19 on the public finances. 

 
 

1 https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2020/12/7/03127c26-3305- 
11eb-9ccf-000d3a23af40/FCC-S5-20-13.pdf paragraph 12 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2020/12/7/03127c26-3305-11eb-9ccf-000d3a23af40/FCC-S5-20-13.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2020/12/7/03127c26-3305-11eb-9ccf-000d3a23af40/FCC-S5-20-13.pdf
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Spring Fiscal Event 
 

46. A key element of the annual budget process is the publication of the MTFS 
and revised SFC economic and fiscal forecasts. The Scottish Government 
would normally publish its MTFS following the UK spring fiscal event and at 
least 4 weeks prior to summer recess. If it cannot do so it is required to 
consult with the Committee. The SFC would normally publish its forecasts 
at the same time and these would help to inform the MTFS. 

 
47. The Cabinet Secretary for Finance (“the Cabinet Secretary”) has written to 

the Committee to highlight that she does not think it feasible for the Scottish 
Government to publish the MTFS in May 2021 due to the timing of the next 
Scottish Parliamentary election. She has said that it is for any incoming 
administration to discuss and agree an approach with Parliament and the 
SFC and suggested that this should happen as soon as possible after the 
election. 

 
Recommendation 

48. The Panel recommends that the current Committee may wish to discuss 
with the SFC and the Scottish Government when the next economic and 
fiscal forecasts and MTFS should be published. Factors that need to be 
considered include – 
• the on-going volatility and uncertainty arising from the health pandemic; 
• the timing of the UK Spending Review which will have an impact on when 
indicative figures for the block grant are available for the medium term; 

• the need to provide the SFC with a minimum period of 10 weeks to develop 
its forecasts. 

 

49. The Panel’s view is that while the timing of the Scottish Parliamentary 
election means that some delay is necessary, the extent of this should be 
limited as much as possible. To enable this some early discussion of options 
is required. 

 

50. The written agreement with the Scottish Government on the budget process 
highlights that the Committee and the Scottish Government should keep the 
content of the MTFS under review as it develops over time. In our view a 
review should be undertaken early in the new Parliament in order to inform 
the first such strategy published in Session 6. This should set out clear 
expectations on how the financial implications of pre-existing policy 
commitments are reported and how any additions or changes to such 
commitments are factored in. The review should be carried out jointly by 
the Scottish Government and the Committee and should include 
consultation with the SFC. 

45. The Panel recognises that the approach to financial scrutiny by the 
successor Committee will be dependent on how the pandemic evolves 
including the continuing impact on the public finances and economic 
recovery. 
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Recommendation 

Further Challenges for Session 6 
51. The successor Committee will face a number of further challenges in taking 

forward the work begun by the current Committee in a number of critical 
areas as discussed below. 

 
Embedding the new Budget Process 

 
52. A significant challenge for the successor Committee will be embedding the 

new budget process which was introduced following the report of the BPRG 
in June 2017. The BPRG recognised that some changes would need to be 
phased in, with a flexible approach to implementation in order that the new 
approach could evolve over time and be flexible enough to cope with 
changes to the UK budget process as they emerge. While the experience 
of the last two years has inevitably contributed to some delay in a full 
transition to the new ways of working envisaged (including the cultural 
change required, alongside changes to process and procedures), it has also 
emphasised the continuing importance of the broader process outlined. 

 
53. As the custodian of financial issues within the Parliament the Committee 

has a key role in overseeing the budget process and in supporting other 
committees to undertake their own budget scrutiny effectively. As part of this 
the Committee issues guidance to subject committees based on the BPRG’s 
review and the revised Written Agreement with the Scottish Government. It 
also engages directly with the Scottish Government about how key aspects 
of the budget process will be implemented (including matters such as 
timetables). 

 
54. For their part subject committees are responsible for scrutinising the 

delivery, impact and funding of existing policy priorities in their remit and any 
proposed changes (see Table 1). The Public Audit and Post Legislative 
Scrutiny Committee considers the published accounts of the Scottish 
Government and all public bodies in Scotland (other than Scottish Councils), 
including reports made by the Auditor General for Scotland on accounting, 
financial control or value for money matters. 

 
55. The BPRG recognised the increasing interdependency of budget measures, 

and the significant increase in scope and complexity resulting from changes 
to devolution. The Panel considers that this is set to continue as a result of 
the continuing structural changes set out above. In our view there is a need 
for greater coordination between committees to maximise the impact and 
effectiveness of budget scrutiny across the Parliament as a whole, while still 
protecting the autonomy of individual committees to determine their own 
work programme and priorities. The Committee should have a key role in 
facilitating this. 

 

56. The Panel’s view is that co-ordinating budget scrutiny across the 
committees, while challenging, is essential to effectively embedding the new 
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Table 1: The role of committees in budget scrutiny 
 

 Finance Public Audit Subject 
Current 
Committee 

Finance and 
Constitution 
Committee 

Public Audit and Post 
Legislative Scrutiny 
Committee 

Subject committees 

Lead role Budget process and 
fiscal sustainability 

Audit evidence, 
public administration, 
financial control. 

Economic and 
social outcomes in 
portfolio, 
Including 
engagement with 
public service users 
and providers. 

Outputs/ 
outcomes 
based budget 
scrutiny and 
evaluation. 

Value for money of 
tax and fiscal 
policies. 

Overall value for 
money and deep 
dives following 
audits. 

Value for money of 
public expenditure 
in portfolio. 

Fiscal 
responsibility 

Fiscal outlook and 
risks, fiscal policy, 
overall financial 
planning and 
budget 
management. 

Effectiveness of 
management 
arrangements 
including financial 
and performance 
reporting. 

Long term trends 
and spending 
pressures/ 
demands in 
portfolio. 

 
59. Two full annual budget cycles have been completed in the period since the 

BPRG reported in 2017, with the third (for 2021/22) currently in progress. 
The Panel recognised that the first year of the new process progressed 
largely as anticipated by the BPRG, with some key developments 
introduced such as pre-budget scrutiny, the MTFS and some improvements 
in reporting. In each of the two subsequent years there has been some 

budget process. The Panel notes that the Committee publishes guidance 
to the subject committees but there is little other evidence of a co-ordinated 
approach. 

 
57. The Panel recommends that a priority for the successor Committee should 

be to consult with the subject committees on developing a more co- 
ordinated approach to budget scrutiny within the context of the 
recommendations of the BPRG. A key aspect of this is a greater shift 
towards outcomes-based scrutiny which examines what public spending is 
aiming to achieve, what spending is actually achieving and the impact that 
this has for people’s lives. This will require the Parliament and its 
committees to work with the Scottish Government and public bodies to 
improve the information available including making better use of statutorily 
required documents such as annual reports. 

 
58. The Panel also concluded that some additional clarity over the respective 

roles of different committees in relation to key aspects of the budget process 
would be valuable, building on the suggestions set out by the BPRG. An 
illustration of this is set out in Table 1 below. 
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60. The Panel agrees with the BPRG that the appropriate juncture at which to 
review the operation of the new budget process is following the completion 
of the review of the Fiscal Framework. The Panel’s view is that this will be 
a key piece of scrutiny work for the Committee in the later part of Session 
6. 

Recommendation 

disruption to the process (including to the timing of UK and Scottish budgets 
being published) as a result of a UK general election and Covid-19 
respectively. 

 

 

Review of the Fiscal Framework 
 

61. The Fiscal Framework states that it will be reviewed following the Scottish 
Parliament election in 2021. The review will be informed by an independent 
report with recommendations presented to both Governments by the end of 
2021. 

 
62. To inform the scope and terms of reference of the body tasked with 

delivering the independent report, the Cabinet Secretary for Finance, the 
Finance and Constitution Committee and the Social Security Committee 
produced a joint report. The report identifies a number of issues arising from 
the operation of the Fiscal Framework and recommends that these should 
be considered by the body tasked with delivering the independent report. 

 
63. The report was sent to the CST on 28 October 2020 and recommends that 

– 
 

a. the Governments should agree a clear timeline for the review 
of the framework as soon as possible; 

 
b. the experience of addressing COVID-19 should now be part of 

that review; 
 

c.  the body tasked with producing the independent report on 
the operation of the Framework should be established and begin 
its work as soon as possible. 

 
64. At the time of writing the CST has yet to respond to the report. 
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Devolved Tax Legislation 
 

67. The Scottish Parliament’s new powers and responsibilities over taxation 
stemming from the Scotland Acts 2012 and 2016 have fundamentally 
changed public finances in Scotland. The fiscal and political context in which 
these tax powers operate is becoming increasingly complex, particularly as 
a result of the interdependencies between the Scottish and UK Budget 
processes. Furthermore, as these tax powers continue to evolve and with 
the potential for new taxes to be introduced, there is likely to be an increased 
demand for parliamentary time to consider tax legislation. 

 
68. Since 2015, the Scottish Government and the Scottish Parliament have 

received representations as to the suitability of existing policy and legislative 
procedures for tax. The BPRG recommended: 

 
a. that further work is undertaken by the Finance and Constitution 

Committee in consultation with the Scottish Government, Revenue 
Scotland and others to explore options for alternative legislative 
processes for devolved taxes legislation, particularly where tax 
measures need to be introduced quickly or where minor 
amendments are needed to existing primary legislation; and 

 
b. that the Scottish Government in consultation with the Finance and 

Constitution Committee examines the need for a Finance Bill and 
brings forward any recommendations by the end of the current 
Parliament. 

 
69. The Committee and the Scottish Government established the Devolved 

Taxes Legislative Working Group (the “Working Group”) to take forward 
these recommendations in collaboration with a number of external 
stakeholders. The Working Group published an interim report for 
consultation in early 2020 which highlighted some of the key advantages 
and challenges of different legislative options for devolved taxation including 
an annual Finance Bill or a Tax Bill which would not necessarily be annual. 
This work was suspended due to the impact of the COVID-19 pandemic on 
Scottish Government and Scottish Parliament resources. 

65. While the issues presented are highly complex and technical, the Panel 
recognises the conduct and outcome of the planned review of the Fiscal 
Framework will influence Scotland’s public finances for years to come. Our 
view is that the successor Committee, drawing on the joint report to the CST, 
should continue to scrutinise the scope, conduct and outcomes of the review 
and that this is likely to remain a significant focus throughout Session 6. 

 
66. The Panel recommends that the independent report on the review of the 

Fiscal Framework should be presented to both Parliaments as well as both 
Governments. 

Recommendation 
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Fiscal Responsibility and Sustainability 
 

71. The Panel recognised a critical role for the Committee is scrutinising fiscal 
responsibility and the sustainability of the Scottish Budget. The BPRG 
identified this as one of the key features of the Scottish Parliament’s budget 
process. This requires a long-term outlook and focus on prioritisation, 
addressing fiscal constraints and the impact of increasing demand for public 
services. To do this effectively will be a significant challenge and the 
successor Committee will require to work with the Scottish Government to 
improve the available information and to commission its own expert analysis 
to further develop its role in this area. 

 
72. In 2016 the Scottish Government committed to producing overall accounts 

of the devolved public sector including total assets, investments and 
liabilities together with all borrowing and pension liabilities. These would 
provide an overall picture of the Scottish public sector’s balance sheet, 
including what is owed and owned. Progress in finalising such accounts has 
been delayed. The Auditor General for Scotland has highlighted that given 
the uncertainty and significant risks to the sustainability of public finances 
there is a need more than ever for a public consolidated account to provide 
a comprehensive and transparent assessment of the state of Scotland’s 
public finances. 

 
73. As changes flowing from the devolution of financial powers and 

responsibilities in the 2012 and 2016 Scotland Acts have been introduced, 
Scotland’s budget has become increasingly complex and subject to greater 
uncertainty and volatility. The public finances are now more directly affected 
by the relative performance of the Scottish economy. There are also a range 
of policy choices to make about taxation and social security expenditure that 
directly affect the Scottish Government’s financial position with the effects 
of decisions made carrying well into the future. 

 
74. This means that effective arrangements are needed across government and 

the Parliament to manage this, within the limits of the Fiscal Framework. 
These are required to ensure that the future consequences of policy 
decisions made to date are understood, risks and opportunities identified, 
and that the financial health of the devolved Scottish public sector is 
maintained. 

 
75. Within the Fiscal Framework both the Scottish and UK Governments stated 

their commitment to financial responsibility and democratic accountability, 
incentivising the Scottish Government to increase economic growth. They 
also stated their shared commitment to a sustainable overall fiscal position 
for public finances both within Scotland and the UK as a whole. 

70. The Panel notes that this is an important and challenging area of work which 
should be an early priority for the successor committee. 

Recommendation 
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78. The Panel recommends that the successor Committee considers inviting 
the SFC to publish a long-term fiscal sustainability report at least once 
during each session of the Parliament. Given the dependency of this work 
on long term fiscal projections for the UK, the SFC could be invited to begin 
this work following the publication of the OBR’s next Fiscal Sustainability 
Report in the summer of 2022 with a view to publishing in 2023. The Panel 
recognises that this would have resource implications for the SFC which 
would need to be considered. 

 
79. The Panel recommends that, as part of its ongoing consideration of fiscal 

responsibility and sustainability, its successor Committee should consider 
the Scottish Government’s consolidated accounts alongside the work of the 
Scottish Fiscal Commission and other available evidence. 

Recommendation 

76. The Finance Committee recommended in session 4 that the functions of the 
SFC should be widened to include an assessment of the long-term 
sustainability of the public finances. The OECD in its review of the SFC 
noted a need for longer term analysis of fiscal risks in Scotland. They noted 
that many other independent fiscal institutions produced this kind of longer- 
term analysis and recommended that the SFC expand their work to meet 
this need in Scotland. The OECD’s view is that the SFC’s current statutory 
remit, and in particular the provision for the Commission to publish reports 
and forecasts of the “fiscal factors” that influence the resources available to 
Ministers, provides the scope for the SFC to prepare fiscal sustainability 
reports. 

 
77. The BPRG noted that the SFC has discretionary powers to prepare 

forecasts for other ‘fiscal factors’ as it considers appropriate and to report 
on the reasonableness of such forecasts where they are prepared by the 
Scottish Government. The Group considered that this provided the SFC with 
an opportunity to extend its involvement in the provision of information for 
use in the MTFS, potentially in the assessment of long-term sustainability. 

 

 

Financial implications of EU withdrawal 
 

80. Brexit means that some significant funding streams, including those 
previously provided by the European Social Fund and European Agricultural 
Funds, will cease. In some cases alternative funding mechanisms are under 
development. Alongside this, powers previously exercised at EU level will 
now fall to be exercised within the UK. The wider scrutiny challenges 
presented by this are discussed elsewhere in this report. A critical aspect of 
this will be the implications for the Scottish public finances – including the 
overall arrangements for expenditure and funding. 

 
81. In October 2019 the Committee published a report on the funding of EU 

Structural Fund priorities in Scotland post-Brexit which highlighted some of 
the issues at stake and made recommendations on progressing alternative 
funding streams and the arrangements for them. In January 2021 the CST 
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82. While the subject committees are likely to pursue the policy and value for 
money implications of these developments, the Panel considers that the 
successor Committee will require to scrutinise the overall implications for 
the Scottish public finances of such changes to the public expenditure and 
funding landscape. These sit alongside wider Fiscal Framework 
arrangements and other funding mechanisms (for example City Region and 
Growth Deals) that operate outwith existing block grant arrangements. The 
Panel recognises the importance of scrutiny of the overall package of 
financial arrangements as well as key individual components. 

Recommendation 

86. The Panel recommends that this inquiry, A Scottish approach to Taxation, 
should be a priority for the successor Committee. 

Recommendation 

wrote to the Cabinet Secretary for Finance outlining the UK Government’s 
plans for a UK-wide Shared Prosperity Fund to operate using the new 
financial assistance powers in the UKIMA. These enable the UK 
Government to fund projects in Scotland directly without monies passing 
through the Scottish Consolidated Fund. 

 

 

Scottish Tax Policies 
 

83. Effective budget decision making on tax-raising means understanding what 
taxation is intended to achieve, and what is actually being achieved. 
Detailed decisions on tax rates and bands will remain of annual interest, as 
will the revenues raised and the impact for overall budget management. But 
there is also a need to evaluate the wider economic and social outcomes of 
tax policies over time, as part of a wider outcomes-based scrutiny approach. 

 
84. The Committee began an inquiry on the Scottish Approach to Taxation in 

the early part of Session 5. The inquiry aimed to ‘initiate a debate on the 
approach which should be followed in developing a Scottish approach’ 
reflecting on the four principles that the Scottish Government had stated 
would underpin its approach to taxation policy – known as Adam Smith’s 
principles. The Committee undertook a number of oral evidence sessions in 
spring 2017 and gathered written evidence from a wide range of witnesses 
and stakeholders. A shift of priorities and workload as a consequence of the 
EU membership referendum result meant the Committee did not have scope 
to undertake further work on this inquiry. 

 
85. In the Committee’s report on Pre-budget scrutiny 2021/22 it recommended 

that its successor revisits this inquiry with a view to exploring how COVID- 
19 has impacted the taxation system and for considering options for a 
restructuring of the taxes which are devolved including a human-rights 
based approach. 
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Constitutional Change 
 

87. As noted above it remains to be seen whether constitutional change will be 
a significant area of work for the Committee in Session 6. In Session 5 the 
Committee considered the Referendums (Scotland) Bill and it may be the 
lead committee again in scrutinising a future referendum bill in Session 6. 

 
88. There are also a number of additional financial powers which have yet to be 

implemented. These include the assignment of VAT and introduction of 
ADT which replaces Air Passenger Duty in Scotland. 

 
89. The implementation of ADT was delayed due to issues relating to the 

Highlands and Islands exemption and its interplay with EU State Aid Rules. 
It is unclear how this will be resolved post-Brexit although the UK 
Government plans to consult on the topic. The Scottish Government intends 
to engage with the consultation and with stakeholders to find a solution that 
remains consistent with its climate change ambitions. 

 
90. The assignment of an estimated 50% of Scottish VAT receipts to the 

Scottish Budget had been expected to commence from April 2021. The 
Scottish Government and HM Treasury have, however, agreed to delay 
implementation due to the current economic uncertainty and the desire not 
to introduce new volatility to the Budget at this time. Furthermore, the 
proposed assignment methodology has yet to be agreed. VAT assignment 
will form part of the planned review of the Fiscal Framework. 

 
Monitoring and co-ordinating how devolution is working after Brexit 

 
91. In session 5 the Committee had a key role in scrutinising the UK 

Government and Scottish Government legislation which – 
 

a. provides for legal continuity post-Brexit both at a UK and devolved 
level and in the Scottish Ministers’ case, the power to legislate to 
‘keep pace’ with EU law; 

b. provides UK and Scottish Ministers with regulation-making powers 
in areas previously within EU competence; 

c. potentially constrains the power of Scottish Ministers to legislate in 
areas previously within EU competence. 

 
92. It is much less clear what the role of the successor Committee will be in 

scrutinising how or whether those powers are exercised. This scrutiny 
function would primarily be carried out by the subject committees. There 
could be a monitoring and co-ordinating function in relation to how 
devolution is working following Brexit. For example, in reviewing how the 
common frameworks process is operating and/or the operation of the UK 
internal market in consultation with the subject committees. The successor 
Committee is also likely to have the lead role in agreeing guidance with the 
Scottish Government on how the Parliament’s scrutiny function will work in 
areas such as the keeping pace power and the operation of common 
frameworks. 
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96. The Panel notes that constitutional change could continue to be a significant 
element of the successor Committee’s work programme in Session 6. As 
well as the possibility of a further referendum bill the Committee will also 
have a role in monitoring and scrutinising developments in relation to the 
implementation of ADT and the assignment of VAT. 

 
97. The Panel’s view is that the Parliament needs to consider the extent to which 

there is a requirement for a monitoring and co-ordination function in relation 
to how devolution is working after Brexit and, if so, how that would work 
given competing priorities and busy work programmes. This should include 
areas such as a standard approach to the scrutiny of common frameworks 
and oversight of how the consent mechanisms are operating. 

Recommendation 

93.A key scrutiny challenge for the Parliament arises from the proliferation of new 
consent mechanisms, whereby the UK Government can legislate with the devolved 
governments’ consent in a substantial number of policy areas, both areas that were 
previously within the competence of the EU and other areas. These consent 
mechanisms take various forms, including: 

 
• statutory requirements to obtain consent, whereby UK Ministers can only 

act if the devolved administrations give their consent; 
• statutory requirements to seek consent, but where UK Ministers can 

proceed whether consent is granted or not (for example under UKIMA, 
see further below); and 

• non-statutory undertakings to obtain consent, for example where UK 
Ministers have indicated that they will seek the devolved administrations’ 
consent before proceeding in devolved areas, but where there is no 
statutory requirement on them to do so. 

 
94. During the Brexit process the Scottish Parliament and Scottish Government 

have developed a new way of working to provide a role for the Scottish 
Parliament in scrutinising the Scottish Government’s decisions whether or 
not to consent to specific proposals (the SI protocols, referred to 
below). Going forward, there will be a need for ongoing consideration of the 
Scottish Parliament’s role in overseeing how these consent requirements 
operate from the devolved point of view. 

 
95. A similar challenge arises in relation to common frameworks where there 

are no agreed minimum levels of information to allow for effective 
parliamentary scrutiny. There is currently little oversight of the overall 
Parliamentary approach to common framework scrutiny and how they work. 

 

 

Part 2: Improving the Committee’s Effectiveness 
98. The Panel recognises that the Committee has been very effective in meeting 

the challenge of a continually demanding work programme in both the 
finance and constitutional elements of its remit. We do not believe therefore 
that there is a requirement for a massive overhaul in how the successor 
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102. The Panel recommends that a key consideration for the Parliament in 
establishing committees in Session 6 should be the extent to which the 
potential workload of a Finance and Constitution Committee allows scope 
for proactive inquiry work in addition to its legislative and budgetary scrutiny 
function. 

 
103. The Panel’s view is that, given the Committee’s likely challenging 

workload in Session 6, the Parliament should consider within the wider 
context of the committee structure and committee workloads generally, 
whether the current remit is overly onerous. This should be considered as 
part of the proposed independent review discussed below. 

Recommendation 

Committee works. However, there are a few areas where the successor 
Committee could consider adopting a different approach. 

 
Core Function 

 
99. The Committee’s core function is to hold the Scottish Government to 

account and it does so through three primary scrutiny functions – 
 

a. Budget 
b. Legislative – primary, secondary and legislative consent (UK Bills) 
c. Non-legislative 

 
100. The budget and legislative function is largely executive-led while the 

non- legislative function is largely decided by the Committee. However, the 
former has priority and therefore determines the capacity for the latter. The work 
of the Committee in session 5 has been dominated by its budget and legislative 
scrutiny function with limited opportunity to carry out its own non- legislative 
work including policy inquiries. But at the same time the Panel notes that much 
of the Committee’s legislative workload in Session 5 arose from Brexit. 

 
101. It is not anticipated that the successor Committee will have the same 

level of legislative scrutiny arising from Brexit in Session 6. But it may have a 
monitoring and co-ordination role as discussed above. 

 

 

Strategic Approach 
 

104. The Panel considered whether it may be useful for the successor 
Committee to set out a strategic approach to its work including setting out key 
objectives at the start of Session 6. The panel looked at two examples: 

 
a. The Health and Sport Committee’s strategic plan and vision 

published at the start of Session 5; 
 

b. The House of Commons Liaison Committee list of aims and 
objectives for select committees published in 2019. 
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Recommendation 

105. The panel heard that the Health and Sport Committee’s strategic plan 
was useful in helping to structure the Committee’s work programme throughout 
Session 5. Adopting this approach can help to support an outcomes-based 
focus to work programmes. It can also provide other benefits including: 

 
c. a transparent underpinning for when the Committee agrees to 

undertake scrutiny but crucially, when it should not; 
d. enabling a wide remit to become more manageable; 
e. facilitating discussions about the balance between short focussed 

scrutiny as compared with longer inquiry work. 
 

Communicating more effectively 
 

106. The BPRG recommended that a core principle of the Budget process 
should be to improve transparency and raise public understanding and 
awareness of the Budget. In its report the Commission on Parliamentary 
Reform also recognised that, if the Parliament wants to engage more broadly 
with the general public, it needs to ensure the language used in Parliament is 
closer to that in everyday use. 

 
107. With an increasingly complex devolution settlement there is therefore a 

risk that current Parliamentary, stakeholder and public understanding of how 
devolution works will diminish. How the Committee and Parliament 
communicates the outcomes of its work can therefore make an important 
contribution towards addressing this risk. Effective communication is also 
important in ensuring the Committee’s and Parliament’s work has impact and 
influence. 

 

108. There is merit in the Committee establishing a “pathway to impact” at 
the outset of an inquiry setting out what the Committee seeks to achieve, who it 
seeks to influence, and why. 

 

109. More specifically we recommend that: 
 

• different approaches in addition to committee reports, could be used to 
communicate the outcomes of Committee scrutiny such as the use of 
infographics, blogs, social media and private briefings to targeted audiences; 

 

• letters should be used, where practical, as an alternative to reports to provide 
a more nimble, concise and direct form of communicating Committee views; 

 

• where reports are used they should focus on key messaging, accessibility and 
the use of plain English, highlight key points at the start of a report rather than 
leaving them to conclusions and focus on evaluation of evidence rather than 
describing processes; 
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111. The Panel recommends that the successor Committee continues to adopt 
this approach to increasing its capacity. But at the same time the Panel 
believes that the substantial additional demands on the Parliament and its 
committees arising from constitutional change requires wider consideration 
including the impact on the existing committee structure and existing 
resources. We discuss these issues in parts 3 and 4 below. 

Recommendation 

 
 

Capacity 
 

110. The Panel’s view is that the extent of the successor Committee’s 
potential workload raises significant capacity issues. We note that to meet the 
demands of its challenging workload in Session 5 the Committee has effectively 
increased its capacity in various ways. In particular, we note that in addition to 
the support provided by the clerking team, SPICe and the Legal Services office 
the Committee has engaged a number of Committee Advisers, expert groups 
and commissioned external research. 

 

 

Part 3: Scrutiny Challenges for the Parliament arising 
from Brexit 
112. In this section of the report we focus on scrutiny challenges arising from 

Brexit which require systematic consideration by the Parliament rather than by 
individual committees. In Session 5 the focus of the Parliament and its 
committees has been on withdrawing from the EU and the legislation needed to 
ensure legal continuity after Brexit. In Session 6 the focus will shift to policy-
making and especially the extent of policy divergence both between Scotland 
and the rest of the UK, between Scotland and the EU and between the UK and 
the EU. 

 
113. The possibility of regulatory alignment or divergence between the 

different parts of the UK has not thus far been a major political issue but it is 
likely to become so in Session 6. Existing mechanisms and procedures in the 
UK and Scottish Parliaments for the scrutiny of EU measures of political and 
legal significance to the UK and Scotland were predicated on the obligations to 
align with EU law while a member. Post-membership, the scrutiny challenge lies 
in understanding the reasons behind both future divergence from, and future 
alignment with, EU rules (or indeed other international legal norms). 

 
114. A major challenge for the Parliament in scrutinising the level of regulatory 

alignment within the EU and/or policy divergence with the UK is that, as set 
out in Annexe A, it is subject to a number of inter-related statutory and non- 
statutory constraints. A further challenge is that much of the policy 
development around regulatory alignment and divergence may be legally 

• communications tools should be developed to support public awareness of 
the changing nature of devolution. 
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informal, i.e., achieved through inter-governmental cooperation and 
coordination rather than written down in law. A key consideration will be the 
level of transparency and accountability in relation to these informal 
arrangements. 

 
115. The UK’s decision to seek a Free Trade Agreement (FTA) is intended to 

maximise the autonomy of the UK to choose whether to diverge from, or 
align with, EU rules. In contrast the Scottish Parliament has passed 
legislation which enables Scottish Ministers to make provision in secondary 
legislation to allow Scots law to be able to 'keep pace' with EU law in 
devolved areas. These approaches indicate differing intentions with regard 
to future divergence or alignment. 

 
116. Previously the Parliament’s scrutiny function was largely engaged when 

legislation to implement obligations arising from EU membership was 
introduced. The scrutiny function now becomes much more complex given 
the proliferation of sources of regulation, the level of ministerial discretion 
and the extent of inter-governmental agreements. An added complication 
is the role of Parliament and the accountability of Ministers when a decision 
is taken not to introduce legislation where previously there was an obligation 
to implement changes to EU law. 

 
117. It will be necessary to be aware of developments in EU law in all 

devolved areas in order to scrutinise the Scottish Government’s decisions 
on which areas it chooses to keep pace with, and where it chooses not to 
do so. However, the UK’s lack of an entitlement to receive information from 
the EU (because it is no longer a Member State) means additional steps will 
have to be taken to try to keep up to date with developments at EU level. 

 
Primary and secondary legislation and legislative consent 

 
118. When scrutinising Scottish bills or subordinate legislation, the limits on 

regulatory autonomy will not always be clear, given the impacts of the 
UKIMA, common frameworks and the Trade and Cooperation Agreement 
(TCA) discussed above. Analysing such legislation presents a different 
challenge to the more familiar one of determining what the limits of 
legislative or executive competence are. Both exercises will be necessary 
to fully understand the policy approach being taken. 

 
119. As noted above it is expected that the UK Government will increasingly 

make use of other statutory powers to make instruments arising from UK 
withdrawal from the EU that would include provisions within the legislative 
competence of the Scottish Parliament. The Scottish Parliament has no 
formal scrutiny role in relation to subordinate legislation in devolved areas 
made by UK Ministers. Its role is instead to hold the Scottish Ministers to 
account for their decisions on whether or not to consent to UK Ministers 
making such legislation. Scrutiny of those decisions generally takes place 
prior to the legislation itself being available for consideration. 

 
120. There is also a question arising from circumstances in which the UK 
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Government may use secondary powers to legislate in devolved areas 
without seeking the consent of the Scottish Government. Given that 
secondary legislation is not covered by the Sewel convention it is not clear 
what role, if any, the Scottish Parliament would have in such circumstances. 

 
Keeping pace power 

 
121. The Scottish Government is statutorily required to report to the 

Parliament annually on how it has used the keeping pace power and how it 
intends to use the power in the following year. It is also required to report 
on any use of the power that has been considered by the Scottish Ministers 
during the previous year. The first reporting period ends on 31 August 2021 
and annually thereafter while the power is available to Scottish Ministers. 

 
122. In addition to this statutory requirement the Scottish Government also 

committed to publishing the guidance which will be used to inform decisions 
on the use of the keeping pace power. This guidance will set out the factors 
which should be considered prior to Ministers deciding whether to make 
regulations under section 1(1) of the Act. This will also incorporate guidance 
on how Scottish Ministers intend to approach consultation when considering 
regulations under section 1(1). 

 
123. As part of the guidance the Scottish Government has also committed to 

setting out in practical terms how this power may and should interact with 
the operation of common frameworks, recognising that the scope for 
substantive policy divergence will vary from one frameworks area to 
another. 

 
124. The Scottish Government also committed to working with the Parliament 

to agree an appropriate and proportionate decision-making framework for 
future alignment with EU law. The Committee agreed that the Parliament 
should focus on early engagement in the policy process. 

 
Common Frameworks 

 
125. The UK Government and the devolved governments have agreed to 

work together in some devolved areas previously subject to EU law, by 
agreeing frameworks to govern matters which were, prior to Brexit, 
regulated at the EU level. The Scottish Government’s view is that common 
frameworks are intended to manage the practical regulatory and market 
implications of the UK leaving the EU while allowing legitimate policy 
choices to continue to be made in line with the devolution settlement. The 
UK Government’s view is that common frameworks aim to protect the UK 
Internal Market by providing high levels of regulatory coherence in specific 
policy areas through close collaboration with devolved administrations to 
manage regulation. They do this by enabling officials to work together to set 
and maintain high regulatory standards. 

 
126. The way in which common frameworks will operate raises some 

significant scrutiny challenges for the Scottish Parliament. First, given they 
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are inter-governmental agreements it is not clear how much influence the 
Parliament will have in the development of frameworks. Given they are 
operated by officials from each government working together it is also 
unclear what the Parliament’s role will be in scrutinising their operation 
including how they impact on policy-making and how they may evolve. 

 
127. Second, given the objective of the UK Government in seeking “high 

levels of regulatory coherence” appears to be different from the Scottish 
Government’s objective of “allowing legitimate policy choices” there is the 
possibility of significant disagreement. Indeed this would seem likely given 
the UK’s decision to seek a FTA is intended to maximise the autonomy of 
the UK to choose whether to diverge from EU rules compared to the Scottish 
Government’s emphasis on keeping pace with EU law. It is not clear how 
such disagreements will be resolved. 

 
128. Third, it remains unclear how common frameworks will operate in 

relation to the UKIMA. As noted above the Bill was amended to provide a 
mechanism for UK Ministers to disapply the market access principles in 
respect of legislative measures that fall within common frameworks policy 
areas. But there is no requirement to do so; the discretion lies with UK 
Ministers. 

 
129. The Committee has recommended that there should be a requirement 

for the Scottish Government to report on the operation of each common 
framework on an annual basis. This should include an update on the 
interaction of each common framework with the keeping pace power; for 
example, to make clear if the keeping power pace has not been used as a 
consequence of a common framework. 

 
130. The Scottish Government responded that it will consider this 

recommendation further as part of the ongoing frameworks process and in 
particular, how it would align with other reporting requirements and post 
implementation arrangements on common frameworks. Monitoring and 
reviewing the interaction of common frameworks with the operation of the 
internal market has also now been added to the reporting requirements of 
the Competition and Markets Authority (CMA). 

 
131. As part of its post implementation work and scrutiny of frameworks, the 

Scottish Government will also consider any interactions between Scottish 
Ministers’ powers to align with EU law in particular areas and agreements 
to voluntarily manage divergence through common frameworks. It will also 
consider how best to set out its assessment of potential interactions as 
frameworks undergo formal scrutiny in the Scottish Parliament. 

 
UKIMA 

 
132. Scrutiny will be required of notifications of proposals by the Scottish 

Government to consent (or refuse consent) to new UK regulations under the 
UKIMA. Changes under the UKIMA are potentially of great significance 
since they could constrain Scottish Ministers’ powers to regulate the goods 
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and services that come into Scotland from other parts of the UK. New 
regulations under the UKIMA can be made by UK Ministers to change its 
scope. 

 
133. The changes for which the devolved Governments’ consent must be 

sought are those which: 
 

a. amend the Schedules to the Act and so change the scope of 
application of the Act to the sale of goods or provision of services; 

b. change what constitutes a “legitimate aim” for measures indirectly 
discriminating against incoming goods or incoming service 
providers; 

c. change the Schedules to the Act by amendment to reflect the 
outcome of a common framework process.2 

 
134. A second protocol for SI notifications, agreed between the Scottish 

Parliament and Scottish Government in December 2020, will apply to the 
scrutiny of these requests for consent (among others). 

 
135. Crucially, the time that will be available for scrutiny of these proposals 

by the Scottish Parliament will be very short. UK Ministers can make the 
regulations one month after they request the devolved administrations’ 
consent (whether or not consent has been granted). For the Scottish 
Parliament’s scrutiny of the proposal to be effective, it would have to be 
completed before the month is up. Time will also be required within that 
period for the Scottish Government to prepare the proposal and submit it to 
the Scottish Parliament, so the Scottish Parliament is likely to have less than 
one month to conduct its scrutiny. 

 
The Changing Administrative Landscape 

 
136. During its EU membership, a range of non-departmental public bodies 

and arm’s length agencies have supervised the implementation and 
application of EU rules. As a result of leaving the EU the administrative 
landscape for regulation will change considerably. The functions of these 
bodies will change with some increasing their remit e.g., the CMA, while 
others will retain a regulatory role but will no longer be able to perform it as 
part of a wider European network of national and EU regulators e.g., the 
Medicines and Healthcare products Regulatory Agency. Some bodies will 
exercise their functions on a UK-wide basis e.g., the CMA, while others have 
a more specific territorial scope e.g., there is a Food Standards Agency 
(FSA) for England, Wales and Northern Ireland and a separate agency for 
Scotland, Food Standards Scotland (FSS). 

 
137. Scottish public bodies such as FSS and the Scottish Environment 

Protection Agency (SEPA) will exercise their powers in the context of EU 
rules that now form part of domestic law as ‘retained EU law’ under the 
EUWA. Managing modifications to these rules through common frameworks 

 
 

2 The devolved administrations’ consent must also be sought for nominating members of the 
Office of the Internal Market panel 
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(where agreed) will engage these bodies as part of a process of inter- 
governmental cooperation that extends beyond government departments. 

 
138. In addition to these existing bodies, a number of new UK-wide entities 

will emerge in response to Brexit: 
 

• The Trade Remedies Authority (TRA) 
• The Trade and Agriculture Commission (TAC) 
• The Office of the Internal Market under the auspices of the CMA 

(OIM). 
 

139. While these bodies are often established to keep them at arm’s length 
from Ministers, their activities may involve policy choices and have real 
world impacts. For example, in an area like food safety, ‘risk management’ 
undertaken by politically accountable Ministers – including the coordination 
of that activity between officials and Ministers at UK and devolved levels 
through common frameworks or otherwise – may be informed by and 
constrained by ‘risk assessments’ undertaken by specialised regulatory 
agencies like FSS and the FSA. It then becomes important to understand 
whether any divergences in approach that emerge across the UK are a 
result of different political risk management decisions or because of 
divergences in risk assessment undertaken by expert bodies. 

 
140. The approach and principles for accountability agreed between the 

Scottish and UK Governments as part of the current Fiscal Framework 
enable UK public bodies to provide information, advice or to report directly 
to the Scottish Parliament3. Unless there are specific statutory provisions 
that require this, any such reporting arrangements will need to be agreed 
with the UK body concerned. 

 
International Trade Agreements 

 
141. The Committee has consistently emphasised that it is essential that the 

devolved institutions are involved at all stages of the trade negotiation 
process. The Committee has also recommended that the Ministerial Forum 
for Trade provides for meaningful engagement between the UK 
Government and the devolved administrations and allows for the four 
nations of the UK to develop a consensual position before the beginning of 
trade negotiations. The Committee added that it is essential that the Forum 
is accountable to the devolved legislatures to enable scrutiny of its 
decisions. 

 
142. Other future trade agreements with non-EU countries might have 

significant implications for the Scottish Government’s regulatory autonomy. 
While devolved administrations might have or be given powers to implement 
these agreements – as in the UK Trade Bill – there remain problems with 
parliamentary scrutiny of the content of these trade agreements and how 
they might impact on changes in domestic regulatory policy. 

 
3 https://www.gov.scot/publications/scottish-devolution-framework-audit-accountability/ 

https://www.gov.scot/publications/scottish-devolution-framework-audit-accountability/
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143. In addition, in respect of agreements with the EU, future discussions and 
decisions on the TCA will be taken by the “Partnership Council”, consisting 
of EU representatives and UK Government Ministers, with the power to take 
significant decisions including to amend certain parts of the TCA. At the 
level below the Partnership Council, subject committees which are to consist 
of subject experts from the UK and EU will also have significant power. What 
involvement the devolved administrations will have in these bodies is as yet 
unknown, as is the role of the Parliament in scrutiny of any such 
involvement. 

 
144. The infrastructure of the Scotland Act 1998 was created in the context 

of EU membership and the original picture of devolution. This will have an 
impact on the Parliament’s powers to carry out scrutiny of UK Government 
or UK regulatory bodies, or of the UK-EU Partnership Council and its 
committees. For example, the Parliament’s competence to call witnesses 
and obtain documents from such bodies may be limited. 

 
Recommendation 

145. The Panel notes that taken together the above amounts to a 
considerable increase in the Parliament’s scrutiny role following Brexit. 
This role differs from the Parliament’s previous role in implementing EU 
obligations for two key reasons – 
• the level of Ministerial discretion to implement EU law and/or to diverge 
from EU law which may or may not result in legislation being introduced 
has changed; 
• the proliferation of sources of regulation including the impact of 
international trade agreements, common frameworks, the UKIMA and the 
keeping pace power. 

 

146. The Panel’s view is that if there is to be meaningful scrutiny of Brexit- 
related developments, the Parliament cannot merely continue with the 
existing approach to its scrutiny function. The future scrutiny burden arising 
from Brexit is so great that if it is carried out in an ad-hoc manner it is unlikely 
that it will be done effectively. 

 

147. Instead, a more systematic and carefully planned approach is required, 
albeit there will be a need for flexibility in order to react to changing 
circumstances. In particular, clarity is needed regarding what level of non- 
legislative scrutiny and pre-legislative scrutiny is appropriate and 
proportionate. There also needs to be agreement on the extent to which 
this will be a transparent process with opportunities for meaningful 
stakeholder and public engagement. 

 

148. The Panel, therefore, recommends that Parliament in consultation with 
the Scottish Government needs to clearly define its scrutiny role in response 
to Brexit. This should include consideration of – 
• an overall approach to the scrutiny of the policy development process in 
areas previously within EU competence which is proportionate and 



27  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Part 4: Risks and opportunities in developing this new 
scrutiny role 
150. Taken together the additional demands arising from Brexit amount to a 

substantial increase in the role and complexity of parliamentary scrutiny. 
The burden will fall primarily on the subject committees. The extent of this 
increase in workload can be illustrated by a couple of examples as set out 
in Annexe B. There is a real risk that any siloed scrutiny could overlook 
some of the constitutional complexities arising from Brexit. SPICe 
anticipates that briefings and enquiry responses will now be much more 
complex and will require, in addition to specific policy knowledge: 

 
• analysis of any relevant common framework 
• understanding of the UKIMA 
• awareness of TCA implications 
• awareness of UK Government and Parliament legislating and spending 

in devolved policy areas 
• analysis of relevant UK subordinate legislation 
• analysis of relevant UK primary legislation and any interaction with any 

Scottish legislation 
• understanding of any implications as a result of trade agreements 
• understanding of the Northern Ireland protocol in some areas 

 
151. The Finance and Constitution Committee recently sought the views of 

subject committees on the Parliament’s evolving scrutiny function in the 
context of the impact of Brexit on devolution. The Convener subsequently 
led a debate in the Chamber. One of the key issues to emerge was the 
increased workload of committees arising from Brexit. The general view 
from committees is that commensurate resources should be made 
available to support the requirement for increased scrutiny. 

 
152. The Convener wrote to the Presiding Officer on 8 December stating 

that it is clear from the responses received from other committees that 
greater scrutiny capacity is now needed to address the substantial 

deliverable; 
• the extent to which the Scottish Government can provide the Parliament 
and its committees with regular updates on developments in EU law within 
their respective remits; 

• the appropriate and proportionate level of scrutiny of the operation of the 
future relationship with the EU, the keeping pace power, common 
frameworks and the market access principles and how these interact; 
• meaningful scrutiny of inter-governmental working. 

 
149. The Panel’s view is that, as a minimum, the Parliament will need to be 

sighted on and understand the impact on its competences arising from the 
operation of the UK internal market and especially the level of policy 
divergence both within the UK and between the different parts of the UK and 
the EU. 
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increase in committee workloads arising from the impact of Brexit. He 
added that given the tight fiscal environment this may require difficult 
conversations about reprioritising existing resources, but this needs to start 
now, before the next session of Parliament begins. 

153. The Panel’s view is that there is a real risk that there is not sufficient 
existing capacity to carry out this additional work effectively. This is evident 
from the challenges which Members and Committees faced even before 
the impact of Brexit. These challenges include the– 

 
a. breadth of committee remits and busy work programmes; 
b. high levels of legislation; 
c. number of Members sitting on more than one committee; 
d. turnover in committee membership making it difficult to build up policy 

expertise; 
e. length of time available to scrutinise and report. 

 
154. Added to these existing challenges a number of further challenges are 

likely to arise in the new Parliament including – 
 

f. a substantial turnover of Members given the number who are not 
seeking re-election and any others who may not be returned; 

g. the knowledge and awareness of an increasingly complex devolution 
settlement of both new and returning Members; 

h. competing priorities including the extent of the new Government’s 
legislative programme; 

i. the extent of inter-governmental disagreement both between the UK 
Government and EU and between the UK Government and the 
devolved governments; 

j. the ongoing impact of COVID-19 including a tight fiscal environment. 
 

155. But there are significant risks for the Parliament in not delivering effective 
scrutiny of the post-Brexit policy landscape including that- 

 
k. there may be a shift in the balance of power between Scotland’s 

political institutions away from the Parliament and towards various 
levels of government (UK and Scottish Government and UK and 
Scottish non-departmental bodies) allowing the executive to 
operate with reduced effective democratic oversight. 

l. new policies may be adopted which are not adequately tailored to the 
needs of Scotland’s society and economy. 

m. important developments, particularly in economic regulation, 
might not be adequately monitored. 

n. the possible impact of new measures on the devolution settlement 
might not be appreciated; 

o. stakeholders and the wider public might not have sufficient 
opportunity to engage in the scrutiny process; 
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p. parliamentary, stakeholder and public understanding of how an 
increasingly complex devolution works could decrease. 

 
Recommendation 

156. We consider that there are approaches which can help Parliament to 
meet this challenge including: 

a. robust guidance agreed between the Scottish Government and Scottish 
Parliament on how transparent and meaningful scrutiny can be delivered in 
newly emerging areas such as the keeping pace power; 
b. developing alternative ways to source expertise and building capacity to 
support Committee scrutiny including secondments, building on the SPICe 
Academic relationships and strengthening inter-parliamentary relationships 
given the increasingly interconnected nature of devolution; 
c. further developing communications tools to support public awareness of 
the changing nature of devolution; 
d. developing Members’ knowledge and understanding by building on current 
induction and Continual Personal Development programmes. 

 

157. A further significant issue which the Parliament needs to consider is 
more effective inter-parliamentary working in response to the impact of 
Brexit on devolution. In particular, in developing inter-parliamentary working 
as a mechanism for improving the scrutiny of inter-governmental relations 
in areas such as common frameworks. 

 

158. Our final recommendation, in response to the scale of the challenges 
addressed in this report, is that the current committee structure needs to be 
reviewed to address the step-change in devolution which has occurred over 
the past decade. 

 

159. We propose that a short and tightly focused independent review of the 
committee structure should be established forthwith and report to the 
Parliament as soon as practically possible. The focus of the review should 
be on committee remits in the next Parliament and should include 
consideration of the issues raised in this report and the legacy reports of 
other committees. The review findings should help to inform the agreement 
of the committee structure and committee remits for Session 6. 

 

160. We also acknowledge the work of the Commission on Parliamentary 
Reform which reported on 20 June 2017.4 The Commission’s report 
includes recommendations designed to deliver “Smaller and stronger 
committees, led by conveners elected by the Parliament to underline their 
independence and authority, more able to set the political agenda rather 
than simply respond to the Government”. 

161. Those recommendations addressed a wide range of areas including the 
remit and size of Committees, elected Conveners and better resourced and 
informed committee scrutiny. In March 2019 the Presiding Officer’s Advisory 

4 https://www.parliament.scot/abouttheparliament/110277.aspx 

http://www.parliament.scot/abouttheparliament/110277.aspx
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Group published an update noting that, as a result of implementing 
Commission recommendations the effectiveness and diversity of 
Committees had been enhanced through smaller Committees and 
principles agreed around diversity of membership. 

162. We also note recommendation 75 of the Commission’s report that 
“Following a period of bedding in, the Parliament should review the 
operation, capacity and effectiveness of the Parliament no later than the 
latter part of session 6.” In our view this should include how committees are 
constituted and resourced given the demands they face in the third decade 
of the Parliament and in view of the scale of the challenges set out in this 
report we consider that this review should be undertaken much earlier in the 
Session. 
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Annexe A 
How Devolution Works 

 
Tax Devolution 

 
163. Since 2012 substantial additional financial powers have been devolved 

to the Scottish Parliament and the Scottish Government. Table 2 shows 
how the Scottish Parliament’s taxation powers have been devolved and 
how they operate. 

 
Table 2: The Scottish Parliament’s Taxation Powers 

 
Power Enabling 

Legislation 
Introduced Authorisation Administration 

and Collection 
NSND 
Income Tax 
Rates and 
Bands 

Scotland Act 
2016 

2016-17 Annual 
Scottish rate 
resolution 

HMRC 

Stamp Duty Land and 
Buildings 
Transaction 
Tax 
(Scotland) 
Act 2013 

2015-16 Statutory 
Instrument 

Revenue 
Scotland 

Landfill Tax Landfill Tax 
(Scotland) 
Act 2014 

2015-16 Statutory 
Instrument 

Revenue 
Scotland 

Air 
Departure 
Tax 

Air 
Departure 
Tax 
(Scotland) 
Act 2017 

Postponed Statutory 
Instrument 

Revenue 
Scotland 

Aggregates 
Tax 

Postponed Postponed Statutory 
Instrument 

To be 
confirmed 

VAT 
Assignment 

Scotland Act 
2016 

Postponed UK Parliament HMRC 

 
 

164. The way in which these powers have been devolved and how they 
operate is complex. Some tax powers including stamp duty and landfill tax 
have been fully devolved and therefore required primary legislation in the 
Scottish Parliament. Secondary legislation is also required to amend the 
administration of the taxes and the rates and bands. These fully devolved 
taxes are collected by Revenue Scotland. 

 
165. The partly devolved taxes including income tax did not require primary 

legislation in the Scottish Parliament. Authorisation of the use of the power 
including any changes to the rates and bands is provided through an annual 
Scottish rate resolution. 
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166. The impact of these new powers on the size of the Scottish Budget 
is governed by a Fiscal Framework agreement between the UK 
Government and the Scottish Government. This sets out a complex 
formula for calculating the impact of devolved tax receipts and devolved 
social security payments on the size of the Scottish Budget annually. 

 
167. The complexity arises from how the Fiscal Framework operates as 

follows5– 
a. The quantum of devolved tax receipts which fund the Scottish 

Government’s annual budget is dependent on the relative growth of 
receipts in Scotland relative to the rest of the UK. If growth is relatively 
stronger in Scotland then the Scottish Government is better off and vice 
versa; 

 
b. The annual budget is initially based on two sets of forecasts; the 

SFC forecasts the devolved tax receipts and the Office for Budget 
Responsibility (OBR) forecasts the UK tax receipts which are then 
reconciled with the outturn data when it becomes available. 

 
168. Table 3 shows how the Fiscal Framework works in relation to tax 

devolution. 
 

Table 3: The reconciliation process 
 

 Funding 
for SG 
Budget 

In-Year 
Reconciliation 

Final Reconciliation 

NSND 
Income 
Tax 

SFC 
forecast 
minus 
BGA 
forecast 
(OBR) 

None Outturn receipts minus 
outturn BGA published by 
HMRC 18 months after the 
end of the financial year and 
applied to the following year’s 
SG Budget 

Fully 
devolved 
Taxes 

SFC 
forecast 
minus 
BGA 
forecast 
(OBR) 

BGA updated 
based on 
revised 
forecasts at UK 
Autumn 
Budget. 

Updates to the BGA will also 
be made once HMRC outturn 
data is available after the end 
of the financial year. 

 
 
 

5 The devolution of aspects of social security brings further complexity. All devolved social 
security costs are met from the Scottish budget as they fall due, based on demand from those 
meeting eligibility criteria, without limit. For benefits with a UK equivalent funding for this is 
available through adjustments to the block grant, and the net cost depends on the relative 
growth in spending per head. For Scotland-only benefits the full cost falls on the Scottish 
budget. Similar to taxes the annual budget is initially based on forecasts by the SFC (for Scottish 
spending) and the OBR (for block grant funding), but in contrast to income tax reconciliation 
happens largely during each year and is therefore more difficult to plan for. 
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169. Much of the impact of these big changes has begun to flow through, 
including initial budget reconciliations of Scottish income tax and the 
associated block grant adjustments. Other key aspects, such as the full 
financial impact of social security devolution, remain at a relatively early 
stage. Some elements of the agreed framework such as VAT assignment 
and smaller devolved taxes remain to be implemented for a variety of 
reasons. Alongside this Covid-19 and EU withdrawal have raised further 
issues about how overall financial arrangements operate. 

 
 

The impact of Brexit on the powers of the Scottish Parliament 
 

170. It is clear that leaving the EU has greatly increased the scale and 
complexity of the Scottish Parliament’s core scrutiny function. There are 
two main elements to this – 

 
a. the legislative powers of both UK Government and Scottish 

Government Ministers in devolved areas previously within the 
competence of the EU; 

 
b. statutory and non-statutory constraints on the use of those powers. 

 
Legislative Powers 

 
171. The initial priority of both the UK and the devolved governments was to 

ensure legal continuity following Brexit. The EUWA provides both UK and 
Scottish Ministers with extensive powers to ensure a smooth transition. 
Under s. 8 EUWA, for example, UK Ministers may make regulations to 
deal with (a) any failure of retained EU law to operate effectively, or (b) any 
other deficiency in retained EU law arising from the withdrawal of the 
United Kingdom from the EU. This power is available until the end of 2023. 
Scottish Ministers have similar powers with respect to devolved matters 
under s. 11 and Sch. 2 EUWA. 

 
172. The EUWA was unusual at the time in that it provides concurrent 

delegated powers to the UK Government and the Scottish Ministers to 
make provision within devolved competence. The UK Government has 
indicated that it will not normally use the powers in the Act to amend 
domestic legislation in areas of devolved competence without the 
agreement of the relevant devolved authority. 

 
173. Since the passing of the EUWA, significant additional concurrent 

delegated powers have been conferred through the “deficiencies” 
instruments themselves and by a number of different UK Acts arising from 
the UK’s withdrawal from the EU. These include the EU (Withdrawal 
Agreement) Act 2020, the UK Fisheries Act 2020, the UK Agriculture Act 
2020, the EU Future Relationship Act 2020; and are proposed in the UK 
Trade Bill and UK Environment Bill. 
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174. The Scottish Parliament and the Scottish Government agreed a 
protocol on the process for obtaining the approval of the Scottish 
Parliament to the Scottish Ministers’ consent to the exercise by UK 
Ministers of powers under the EUWA in relation to proposals within the 
legislative competence of the Scottish Parliament.6 

 
175. This protocol applied only to proposed statutory instruments to be made 

by UK Ministers under their powers in the EUWA that could be made by the 
Scottish Ministers exercising their equivalent powers in the Act. It therefore 
did not apply where the UK Government proposed to make instruments 
arising from the UK’s withdrawal from the EU under any other statutory 
power that would include provisions that would be within the legislative 
competence of the Scottish Parliament. 

 
176. It is envisaged that instruments containing provisions relating to 

devolved matters will continue to be made under the EUWA to fix 
deficiencies in retained EU law. However, it is also expected that the UK 
Government will increasingly make use of other statutory powers to make 
instruments arising from UK Withdrawal from the EU that would include 
provisions within the legislative competence of the Scottish Parliament. 
There are now significant numbers of such powers. The Scottish Parliament 
and the Scottish Government have therefore agreed a further protocol 
covering the consent by the Scottish Ministers to such provisions, which 
may make significant changes to the post-Brexit devolved legislative 
landscape. 

 
177. The UK Withdrawal from the European Union (Continuity) (Scotland) Act 

2020 confers on the Scottish Ministers a general power to make subordinate 
legislation in any area of devolved competence in order to maintain 
alignment with EU law as it develops (‘the keeping pace’ power). The 
appropriate level of parliamentary scrutiny of the decision-making process 
to use this power has yet to be agreed between the Scottish Parliament and 
the Scottish Government. The Scottish Government has committed to 
working with the Parliament to agree an appropriate and proportionate 
decision-making framework for future alignment with EU law. 

 
Statutory and non-statutory constraints 

 
178. A significant additional complexity which the Scottish Parliament needs 

to address when scrutinising these new legislative powers is the level of 
statutory and non-statutory constraints which may apply to their use. This 
primarily relates to the recognition by both the UK Government and the 
Scottish Government of the need to regulate in a manner which ensures the 
effective operation of the UK internal market. But there is some 
disagreement between the UK Government and the Scottish Government 
about the levels of UK-wide regulatory coherence required and how this 
should be agreed. 

 
 
 

6 http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf


35  

179. There are, therefore, a number of inter-related moving parts which are 
complex but which will need to be considered by the Parliament and its 
Committees when scrutinising the Scottish Government’s legislative 
approach to policy areas previously within EU competence as follows – 

 
a. “freezing regulations” under EUWA; 
b. international Trade Agreements; 
c. UK Internal Market Act; 
d. common frameworks. 

 

EUWA Section 12 freezing regulations 
 

180. UK Ministers have powers to freeze devolved competence in specific 
areas governed by retained EU law under s. 30A and 57(4) of the Scotland 
Act (added by s. 12 and Sch 13 para.1 EUWA). This power to make 
freezing regulations lasts for two years from ‘exit day’ (i.e., until 31 January 
2022). The regulations themselves would expire five years after they come 
into force. The power could be used to prevent the introduction of new 
regulatory measures by the Scottish Parliament and Government in policy 
areas which are currently devolved. The reporting requirement on the use 
of the regulations will remain while the power exists and while any 
regulations remain in force. 

 
International Trade Agreements 

 
181. Responsibility for foreign affairs, including international relations and 

the regulation of international trade, is reserved under Schedule 5 of the 
Scotland Act 1998. Section 35 of the Scotland Act 1998 enables the UK 
Ministers to prohibit the Presiding Officer from submitting Bills for Royal 
Assent which contain provisions “that the Secretary of State has 
reasonable grounds to believe are incompatible with international 
obligations.” Section 58 of the 1998 Act also provides the Secretary of 
State with the power to revoke incompatible Scottish secondary legislation 
and a power to prevent or require action to secure compliance with 
international obligations. This includes requiring the Scottish Government 
to introduce primary legislation. 

 
182. The Scottish Government highlights important exceptions to the 

general reservation on foreign affairs in the Scotland Act 1998 as follows— 
 

• The Scottish Parliament and Scottish Ministers are responsible for 
implementing international, ECHR and EU obligations relating to 
devolved matters; 

 
• The Scotland Act 1998 enables the Scottish Government to assist the 

UK Government in relation to international relations (including the 
regulation of international trade), so far as relating to devolved matters; 
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• The Scottish Government could, therefore, assist the UK Government 
in the formulation, negotiation and implementation of policy relating to 
regulation of international trade issues regarding devolved matters; 

 
• The Scottish Government could, therefore, participate in relevant 
international negotiations. 

 
183. The UK is, therefore, the contracting state in the negotiation and 

implementation of new trade agreements, including the TCA. While the 
negotiation of trade agreements is reserved, obligations arising under 
those agreements may impact directly on devolved competences and 
again limit the scope for regulatory autonomy in practice. For example: 

 
a. new Scottish regulatory measures will have to comply with the TCA 

requirements on subsidy controls, and not reduce levels of 
environmental protection in a way that could affect trade or 
investment. 

 
b. Future negotiations between the UK Government and the EU will 

determine fishing rights. 
 

c. Significant decisions about the operation of the TCA going forward 
can be made by agreement at political level between the EU and the 
UK Government through the Partnership Council and other 
specialised and expert committees, which include the ability to 
amend some aspects of the TCA. This could affect “level playing 
field” obligations. 

 
184. Previously, the constraints imposed by EU law on what policy could be 

made in Scotland were legally explicit. By contrast, what exactly the TCA 
requires is not spelt out to the same extent. It relies instead to a much 
greater extent on ongoing negotiation and agreement between the UK 
Government and EU. The TCA also contains many commitments to 
cooperate which do not detail exactly what that cooperation requires. 
 

185. The TCA does not provide for common regulatory standards for goods 
- manufacturers who wish to place goods on both the UK and EU markets 
will need to comply with the regulatory rules for those goods in the UK and 
EU even where they are different (the principle of “national treatment”). 

 
186. Non-regression has been agreed on some overall legal standards in the 

areas of labour and social standards, environment, and climate: under the 
TCA the overall levels of protection in these areas cannot be lowered in a 
way which affects trade and investment between the UK and the EU This 
went some way to addressing both the UK and EU position on the level 
playing field question. Whether the commitment to non-regression in a 
number of areas will affect the operation of the UK Internal Market Act in 
practice is unclear at present. 

 
187. The Partnership Council is the new EU-UK political body established to 
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govern the ongoing implementation, operation and interpretation of the 
TCA. Beneath the Partnership Council a number of Specialised 
Committees will be established to oversee particular elements of the new 
Agreement. The Specialised Committees include policy areas such as 
public procurement, fisheries and law enforcement and judicial 
cooperation. It is not clear whether there will be a role for the devolved 
administrations in any of the governance framework. The Culture, Tourism, 
Europe and External Affairs Committee recommended that the Scottish 
Government, at Ministerial and official level as appropriate, should be 
present at meetings taking place under the governance framework that 
deal with devolved policy areas. 

 
188. Clause 2 of the UK Government Trade Bill (as introduced) states that UK 

and devolved ministers will have powers to make regulations for the purpose 
of implementing new international trade agreements within the scope of the 
Bill until the end of 2025. The latter may exercise those powers only within 
devolved competence. The Bill also empowers the Secretary of State to 
extend this power for further periods of up to five years at a time (if 
Parliament agrees). 

 
189. Under the Bill not only the Scottish Ministers but also UK Ministers may 

make subordinate legislation within devolved areas. However, there is no 
statutory requirement for the UK Government to seek the consent of, or 
consult with, the Scottish Government in relation to statutory instruments 
laid in the UK Parliament which relate to devolved matters. The Bill does 
not give a role to the devolved governments and legislatures in the scrutiny 
of trade negotiations and agreements. 

 
UK Internal Market Act 

 
190. The UKIMA creates two key market access principles which will 

operate in the post-Brexit environment: the mutual recognition principle 
and the non- discrimination principle. The application of these principles 
will have the effect of disapplying regulatory requirements which would 
otherwise apply in one part of the UK when goods or services are lawfully 
provided in, or imported into, another part of the UK. Such requirements 
will continue to apply to the sale of goods and the provision of services 
originating in a jurisdiction, but they cannot be applied to goods or services 
originating in another part of the UK and which comply with the rules 
applicable there. 

 
191. The principles will permit access to the Scottish market of goods and 

services which originate elsewhere in the UK under different regulatory 
conditions. This is likely to have a substantial impact on the effectiveness 
of devolved regulatory regimes. This means that whenever the Scottish 
Parliament is considering proposals for devolved regulatory legislation 
whether primary or secondary it will have to take account of the market 
access principles. 

 
192. The Act was passed notwithstanding that legislative consent was 

withheld by the Scottish Parliament and the Welsh Senedd. The Welsh 



38  

Government is seeking a judicial review with a view to obtaining a 
declaration that the powers conferred by the Act cannot be exercised 
incompatibly with the constitutional status of the devolution statutes. The 
Scottish Government has indicated that it is supportive of this approach. 

 
Common Frameworks 

 
193. The UK Government’s concern about the internal market was originally 

articulated in the language of common frameworks. But the UKIM Bill as 
introduced made no mention of the common frameworks programme 
under which UK and devolved administrations have agreed to cooperate 
and coordinate future modifications of retained EU law. To remain 
consistent with the principles underlying that programme of work agreed 
by the JMC (EN) in October 2017, frameworks will “respect the devolution 
settlement” and while the frameworks are necessary to enable the 
functioning of the internal market, policy divergence is acknowledged to be 
a potential outcome of the process. Nonetheless, given that the provisions 
of the UKIM Bill would be triggered by future divergences, it was clear that 
a change in the rules in one jurisdiction that had been agreed through the 
common framework process would still be vulnerable to disapplication via 
the provisions of the UKIM legislation. 

 
194. The Bill was amended to specifically address the interaction of the 

market access principles with common frameworks. The power to amend 
Schedule 1 of the Act – the application of the market access principles to 
goods – or the power to amend Schedule 2 - the exclusion of certain 
services from the market access principles – may be used to exclude the 
application of the market access principles to outcomes of a common 
frameworks process: see sections 10 (goods) and 18 (services). 
Regulations to amend these schedules for this purpose are subject to the 
affirmative procedure and the consent of the devolved governments must 
be sought for such regulations, but the UK minister can go ahead and make 
the regulations without consent if consent is not given within one month, or 
if consent is refused. 

 
195. Policy co-ordination on regulation might also be achieved without UK 

legislation. The UK and devolved governments might agree to adopt a 
common approach in certain areas. Whilst not legally binding, the making 
of such agreements might have a practical impact on the Scottish 
Parliament’s exercise of its law-making function including any future 
exercise of powers under the Continuity Act. 

 
196. Taken together, these measures have already greatly increased the 

scale and complexity of the Scottish Parliament’s task of scrutiny and post 
Brexit-related proposals will continue to impose an enhanced burden of 
scrutiny over the next few years. In session 5 the focus of the Scottish 
Parliament and its committees has been on withdrawing from the EU and 
the legislation needed to ensure legal continuity after Brexit. In session 6 
the focus will shift to policy-making and, in particular, the extent of policy 
divergence both between Scotland and the rest of the UK and between the 
UK and the EU. 
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Annexe B 
 

Legislation that 
could affect the 
sale of 
goods/services 

Example: scrutinising legislation for a new measure 
requiring a food product to conform to a new standard in 
Scotland. 

 
Previous position: Can SP legislate for this? Answer: 
consider (a) Scotland Act 1998 and (b) EU law. 

 
New position: In the new devolution landscape, in order 
for its scrutiny to be effective, the Parliament may now 
need to be informed about and to consider the following 
additional matters: 

 
- Does this relate to a common framework(s)? Is the 

proposal consistent with the common framework? 
- Is it consistent with the market access principles in the 

UKIMA? Could it be disapplied by the operation of the 
UKIMA in relation to goods imported from other parts 
of the UK? 

- Does it rely on one of the exclusions in the UKIMA (e.g. 
if the measure indirectly discriminates against goods 
from another part of the UK but for the legitimate aim of 
health protection)? If so, what is the evidence justifying 
this? 

- What are the equivalent rules in each of the other parts 
of the UK, and are any changes to them in prospect? 
(In order to assess the measure against the UKIMA.) 

- Has the measure (or a similar measure in this or 
another part of the UK) been considered by the new 
Office of the Internal Market (“OIM”)? 

- Has the OIM produced a report or advice on the 
measure (or similar measures)? 

- Can evidence be taken from the following new bodies: 
OIM; Trade Remedies Authority, Trade and Agriculture 
Commission (if relevant)? 

- What is the equivalent EU law position? 
- Is the measure consistent with the requirements of the 

TCA? 
- Are there any relevant decisions/subsequent 

agreements by the Partnership Council that change or 
expand on the position in the TCA as initially agreed? 

- Are any related matters currently under consideration 
by the Partnership Council and the relevant committees 
that sit under it? 

- How does the TCA work (for example, could the EU 
take retaliatory action under the TCA if this measure 
breaches the TCA)? 
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 - Is the measure consistent with any other relevant 
international obligations (e.g. in trade agreements with 
other countries)? 

- Could there be a particular impact on Northern Ireland? 
o Are the requirements in the Ireland/Northern 

Ireland Protocol satisfied in this regard? 
o Are the requirements of the UKIMA satisfied in this 

regard? Specifically, does the measure conform 
with the legal requirement on Scottish Ministers (1) 
to have “special regard” to Northern Ireland’s place 
in the UK’s internal market and (2) not to exercise 
any function in a way that would result in new 
checks/ controls/ administrative processes for NI 
goods? 

- Have any relevant “freezing regulations” been made by 
the UK Government which would put the measure 
outside the legislative competence of the Scottish 
Parliament?7 

Legislation 
affecting 
farmers/fisheries 

Example: scrutinising legislation affecting 
farmers/fisheries 

 
Previous position: what are the limits of the Scottish 
Parliament’s power to do this? Answer: see Scotland Act 
1998 and EU law on CAP/CFP. 

 
New position: in the new devolution landscape, in order 
for its scrutiny to be effective, the Parliament may now 
need to be informed about and to consider the following 
additional matters: 
- Does this relate to one of the (forthcoming) UK 

common frameworks on fisheries/aspects of 
agriculture? 

- How does it relate to the TCA? For example, could it 
be construed as a “subsidy”? Are there other “level 
playing field” considerations? Any potential impact on 
UK-EU trade? Could it result in retaliation by the EU 
under the TCA? (See also other TCA and Partnership 
Council considerations above.) 

- Is it consistent with any other relevant international 
obligations? 

- Could it impact on the sale of goods/services within the 
UK? (=> consider UKIMA (see above)) 

- What are the implications for Northern Ireland? (=> 
consider NIP and UKIMA (see above)) 

 
 
 
 
 

7 Under section 30A of the Scotland Act 1998 
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