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The Faculty is grateful for the opportunity to respond to petition 1695. 
 
The petition is focused on access to legal advice and support on human rights law. 
 
Specifically, it argues that:  

• The Law Society of Scotland’s list of firms undertaking human rights cases is out of 
date.  

• There is a lack of lawyers in Scotland who are willing to take on human rights 
cases.  

• The law firms that are willing to take on human rights work will only do so if paid 
large sums up front and will not consider such work on a legal aid basis. 
 

According to the petitioners, these issues mean that it is difficult for individuals to bring 
human rights cases in Scotland. 
 
Legal services provision  
 
The petition is directed at human rights law.  It is appropriate to consider what this means.  
The Human Rights Act 1998 gave domestic effect to the United Kingdom's obligations 
under the European Convention on Human Rights (“the Convention”) principally by 
requiring that, so far as it is possible to do so, primary legislation and subordinate 
legislation must be read and given effect in a way which is compatible with the Convention 
rights.1 
 
The Convention covers a wide range of areas of law, notably criminal, family and private 
life and property as well as the treatment of prisoners.  The major limitation on the subject-
matter of human rights law lies in the fact that its purpose is to protect the individual from 
action or inaction on the part of the State.  It does not impose obligations on private 
parties.  Where the conduct complained of is by a non-State actor, a mechanism to find 
State responsibility must be found before the Convention can be relied on.  This is called 
horizontal effect. 
 
So human rights principally arise in the context of substantive areas of law. In the 
circumstances, we consider that the area of practice giving rise to concern is public law in 
general, that is, non-criminal law where a private party (usually an individual) is in conflict 
with an emanation of the State.  
 
The Convention often arises in public law but, like other areas in which it can be in issue, 
public law need not involve the Convention.   Whether it does or not is a matter of 
application of the law to the factual circumstances of a given case. 
 
Human rights will arise in a case in two principal ways. In the first instance, it is a duty on 
the Court to construe legislation in a manner consistent with Convention rights. This is a 
duty that should pervade every consideration of every law.  Secondly, the Convention can 
give rise to a free-standing challenge to a decision.  It will be obvious that both require, as 

                                                 
1 Section 3(1) 



 

a first step, an informed appreciation of the relevant facts and area of law. 
 
In these circumstances, it is submitted that the real issue is the difficulty in obtaining legal 
aid in cases against the State.  Some of the areas in which a problem arises may be well-
covered by lawyers in the non-legal aid field who are reluctant to use their skills in the cut-
price legally-aided field.  Examples such as farming and land law come to mind. Others 
may be areas where there is no private work and the entire area is publicly funded.  
Examples of this would be prisoners' rights and the rights of people with mental disorder. 

 
Any litigation against the State is likely to be a challenging one. The Courts recognise that 
the government has a democratic legitimacy and do not lightly find against it. The prospect 
of success is directly related to the skill and commitment of the legal advisor which, in turn, 
can depend on the extent to which the client is persistent in pursuing the matter. 
Undertaking such work under the constraints of legal aid is not attractive to all lawyers and 
many of those who can pursue alternative employment will do so. 
 
The petition is significantly directed at the solicitor branch of the profession for which the 
Faculty does not have responsibility. 
 
However, the Faculty recognises that, as the gatekeepers to almost all legal services in 
Scotland, solicitors are key to the effectiveness of every aspect of the issue of access to 
justice.  As a referral Bar, we are not aware of a difficulty in the availability of counsel 
where legal aid funding is available.  In this respect, the difficulty in instructing counsel is in 
a lack of solicitors willing to undertake this work and a lack of legal aid sanction to cover 
the engagement of an advocate. 
 
The Faculty is aware of experienced legal aid practitioners in both branches of the 
profession who were active in public law and who have accepted appointment as Sheriffs 
at relatively early stages in their careers and not been replaced by others. 
 
It is fair to comment that, rather than encourage cases that may create precedents in 
favour of individuals, the approach of the SLAB and effect of the Legal Aid regulations tend 
to the opposite result: it may be an obstacle to legal aid that others may benefit from the 
case2.  A case which may give rise to a big claim on the fund is subject to regular reviews 
of the cost limit which add a further administrative burden to the legal team. 
 

Not every aspect of the problem of provision of services could be met by the legal aid 
scheme.  Many potential litigants would not qualify for legal aid but could not afford to 
pay for litigation.  

 
The Free Legal Services Unit of the Faculty provides the services of counsel in suitable 
cases. As well as a merits and financial eligibility test, we limit the expectation of 
counsel's commitment to three days' work at any given stage (although many 

                                                 
2 We may consider it unreasonable to make legal aid available to allow your client to litigate, as a 

private citizen at public expense, about something that is obviously not exclusive to them. Examples of this 
could be: 

• The fluoridation of public water supplies, 

• The noise generated by a large social or cultural event, 

• Closure of public leisure facilities. 
 https://www.slab.org.uk/guidance/strategic-or-wider-interest-of-the-case/  

https://www.slab.org.uk/guidance/strategic-or-wider-interest-of-the-case/


 

advocates do more).  The Faculty of Advocates is a small referral bar of fewer than 450 
practitioners. 

 
It follows that, while the work that the Unit does is significant, it cannot fill any 
substantial or systemic gap in provision. 

 
A significant obstacle to litigation is the level of Court fees charged in the Outer and 
Inner House of the Court of Session, where authoritative decisions on points of public 
law are most likely to be litigated. 

 
Protective Expenses Orders under Chapter 58A of the Rules of the Court of Session3 

can provide some protection against an award of expenses in favour of an opponent. 
 

Many counsel are willing to undertake cases speculatively. For the reasons given in 
relation to pro bono work, this is not a substantial answer to the issue of service 
provision.  A speculative case is where the lawyer's fee depends on a degree of 
success either by obtaining an award of expenses or a substantive financial award.  
The latter is relatively unusual in public law.  Pro bono work is always free.  The FLSU 
has always restricted itself to pro bono work. 

 
 

In Summary 
In summary, then, the Faculty agrees with the tenor of the petition that there is a 
significant lack of availability of legal services in relation to public law matters. 

 
The lack of a legal aid scheme that recognises the demands of this area of work is a 
major obstacle to meeting the unmet need. 

                                                 
3 RCS 58A.2 (6) (b), see now 58A.2A(5) 


