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As you may be aware, the Scottish Civil Courts Review published in 2009 considered the 
subject of Protective Expenses Orders and recommended that an express power be 
conferred upon the courts in Scotland to make special orders in relation to expenses in 
cases raising significant issues of public interest. The aim of this recommendation was to 
reduce financial barriers in an attempt to ensure proceedings were not prohibitively 
expensive for an applicant to challenge decisions made in environmental matters. 
 
Chapter 58A of the Rules of the Court of Session, which specifically deals with Protective 
Expenses Orders in Environment Appeals and Judicial Reviews, came into force in March 
2013 - prior to the establishment of the SCJC. 
 
The Scottish Government’s Civil Justice Statistics for 2017-18 indicate that in the five years 
prior to these rules being introduced 5 petitions in respect of environmental matters were 
lodged. In the five proceeding years, 11 cases were lodged. If you require any further 
statistical information in respect of environmental petitions, please contact Scottish 
Government. 
 
I can advise that the Scottish Civil Justice Council considered the costs of procedure under 
Chapter 58A of ROCS and brought forward court rules to make proceedings more 
accessible. The Act of Sederunt (Rules of the Court of Session 1994 Amendment) 
(Protective Expenses Orders) 2018/348 came into force on 10 December 2018 and 
provided:  
 

• a new procedural model for PEO applications and substitutes a new Chapter 58A 
of the Rules of the Court of Session 1994; 
• a new process for determination of applications including lodging opposition to 
applications 
• a related amendment to the provisions for granting PEOs in certain proceedings 
relating to the environment; 
•  a new definition of when related proceedings are to be considered as “prohibitively 
expensive” to the applicant seeking protection and provisions and timescales for 
making applications in various circumstances; 
• limits on liability for expenses and for them to be lifted or lowered on cause shown, 
and provisions for circumstances whereby liability for expenses is limited to £500.  

 
I can confirm that the ‘Overcoming Barriers to Public Interest Litigation in Scotland’ has not 
been considered by the Scottish Civil Justice Council.  
 
 
 

https://www.gov.scot/publications/civil-justice-statistics-scotland-2017-18/

