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Response by the Accounts Commission to the call for evidence by the Equalities and 
Human Rights Committee on the Gender Representation on Public Boards (Scotland) 
Bill. 
 
Introduction 

The Accounts Commission is the public spending watchdog for local government. We use 
our powers to hold local government to account and help it improve, and we assure the 
public about the performance of their council. While we are appointed by Ministers, we 
operate impartially and independently of councils and of the Scottish Government, and we 
meet and report in public. 

We consist of 12 members, including a Chair and Deputy Chair. Our gender make-up has 
changed significantly in recent years: currently it is seven men and five women; in 2013 it 
was ten men and two women. 

We have no comment to make on the Bill itself. Rather, in this brief response, we wish to 
help the Committee in its deliberations by offering some aspects of our own experience as a 
public body in committing to the Scottish Government‟s gender equality ambitions, by 
addressing two points raised by the Committee thus: 

 the impact, if any, for those public authorities responsible for encouraging and 
recruiting women to public boards as non-executive members;  

 the impact, if any, on people applying for an appointment as a non-executive member 
of a public board;  

Impact on the body 

We believe that we have had a successful experience of encouraging better diversity which 
has had a positive impact. Our most recent recruitment round in 2015 resulted in three 
women being appointed for three available positions. Our aim in the exercise was to 
increase the diversity of those applying for membership. It was recognised that this could be 
done without any significant change to the actual required attributes of members; rather, we 
aimed to direct the recruitment process to as wide an audience as possible by ensuring as 
much transparency as possible around our role and responsibilities. 

An inherent challenge for the Commission – in line with any public body – has been to 
ensure that our relevance to peoples‟ lives – and thus their understanding of the value of our 
role – is clear. To do so, it has been important that the Commission promotes to people the 
significance of its role in holding local councils to account for their performance. While the 
Commission was established in 1975 to „secure the audit of all councils in Scotland‟, its 
responsibilities have grown since then to incorporate much wider aspects of council 
performance, such as through our audit of councils‟ Best Value duty and our performance 
audit programme across local government (and indeed, in conjunction with the Auditor 
General for Scotland, across the public sector). Our current strategy commits us to ensuring 
that the service user experience is better reflected in our work. This in itself requires a much 
more vibrant interface with the public. 

To fulfil these responsibilities, we need a membership which reflects wide interests, 
balancing the wide range of aspects of applying accountability and encouraging 
improvement in public services. The Commission is committed to reaching beyond what 
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might be regarded as „traditional‟ constituencies of prospective members, an aim not 
particularly helped by the barrier of possible public perceptions of our name of the „Accounts 
Commission‟, which in itself may suggest a specific and narrow function. (It is perhaps worth 
noting that the accountancy profession itself has had a consistent underrepresentation of 
women: across the world the average percentage of female members of accountancy 
professional bodies only marginally increased from 33% in 2012 to 35% in 2016.1) 

We therefore shape the personal qualities, skills and experience required of members in the 
following categories: 

 Commitment to improvement 

 Securing accountability and improving governance 

 Communicating and engaging 

 Making and articulating judgements 

In our advert in June 2015 we specifically stated “whatever your background, if you are 
interested in this exciting opportunity, we would like to hear from you. The skills individuals 
have gained in the private or voluntary sector or as a user of council services are of 
particular interest”. 

In our 2015 campaign, we also developed outreach activities: we made current members 
available to speak to anyone who was interested in applying and deciding if it would be „right 
for them‟. Also, significantly, we put in place a series of events, known as „The Commission 
uncovered‟, open to anyone, which explained the role and activities of the Commission. 
Attendees were very diverse in their backgrounds and interests, and indeed at least one of 
those eventually appointed had attended one of these events. 

Most importantly, therefore, the Commission‟s experience suggests that by reflecting on their 
impact to the public, public bodies can shape their recruitment activities – crucially without 
significant resource implications – to „widen the net‟ of prospective candidates. 

We will apply the learning from our 2015 member recruitment round to the next round of 
recruitment of two members in Spring 2017. We are mindful of the challenge of maintaining 
a balance of skills and experience of members, remaining committed to addressing gender 
balance, and encouraging greater diversity of background of our members. 

Impact on members 

In aiming for a wider diversity of membership, the Commission is mindful of the support 
needed for those members. For example, we are currently considering a draft policy to 
support members who are carers, such as providing expenses for such members when 
undertaking Commission duties. This exercise has involved researching existing practice in 
this regard amongst public bodies. Our experience tells us that such practice is limited. We 
are also mindful, however, of the potential resource implications of such a practice on public 
bodies. This may therefore be an area that the Committee would wish to explore further. 

Accounts Commission 
August 2017 

                                                           
1
 Key facts and trends in the accountancy profession, Financial Reporting Council, 2017. 
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Bernie Bell 

It was probably in the mid-1980‟s. I was a member of the Labour Party.  I resigned 
when they became The New Tory Party – that‟s another matter. 
I was a member, and went along to meetings of the local group. One of the women 
there, wanted to set up a „Women‟s Section‟ within the group. She presumed that I 
would be very much for it, as she knew me and knew how I am – generally bolshie – 
for equality etc etc. She was kind-of stunned when I said no – I thought it was not a 
good idea. And this is why:- 
 
It may be naive of me, to see it this way, but………..it should be about not seeing 
what gender or colour or anything else someone is, but about their ability to do 
whatever the job is, that they are proposing to do. 

There was a bit of a trend at the time, for Black Groups and Women‟s groups. I didn‟t 
go along with it. To me, it meant more division, less unity. It was another way of 
looking at folk for what they were, physically, rather than their ability, or otherwise. I 
see it possibly meaning that folk who actually weren‟t fit for the work, getting into a 
position, because of some outward characteristic which fitted with quotas. 
And, from what I could see, when this kind of approach was put into practice, it still 
meant that pushy people got there, instead of quiet folk. Still not looking at ability, but 
going by what‟s presented. 

I still believe this to be the case. This isn‟t a personal gripe of mine, as I am not a 
quiet person who gets over-looked – far from it, and have used that, in the past, to 
support the quiet ones, when needed. 

I would hope that, some day, people will actually be chosen by ability only. I do 
realize that this isn‟t the case, now, and that much work still needs to be done on 
this. Certain types of people are still chosen before others, because of pre-
conceptions and bias. I even include in this – charm – a lot of charming people get 
into positions of power that they maybe shouldn‟t be in, simply because they can 
charm. I distrust charm. 

I risk rambling here. I will appear naive, to some. I don‟t think I am, I am just hopeful. 
I‟m hopeful that, one day, people will be chosen for office, for jobs, for anything you 
care to mention, on their abilities, not external appearance, or extraneous trappings. 
And yes, I remember that Martin Luther King began his speech with „I have a dream” 
– and America got a very good President who happened to be brown. For a time... 

So, the wheel turns. And, one day, in Britain (whatever that might consist of when 
this comes about) folk will simply be chosen on ability and nothing else. 
I‟ll send this to the consultancy thingy – I don‟t think it will make a ha‟pporth of 
difference, as that particular wheel still has a long way to roll, relentlessly on. 
Much box-ticking will happen, and a report will be done. And filed away. 

Oh, and, of course, there will be meetings, lots of meetings, and meetings about the 
meetings. 

Here‟s another tale – 

Years ago, I worked in the Civil Service. The office where I worked, was told that it 
had to fill a quota for „disabled‟ people working there. Seriously, they were told that 
they had to do so. It was a small office, so the quota was only one. There were no 
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„disabled‟ people working there, and no jobs needed to be created, which this 
disabled person might, possibly do. So, my boss put me down as the disabled quota, 
because I have asthma. I wasn‟t too pleased, as I didn‟t see myself as being 
„disabled‟ – I saw myself as having asthma, and dealing with it. Admittedly, there 
were jobs which I‟d had interviews for, only to find that I couldn‟t possibly attempt to 
do them, because of the asthma, but I just thought “Tough” – just how it is, and 
looked for work which I could do. 

I don‟t know what they did, when I left – did they go out trawling for someone with 
eczema? Though, eczema isn‟t as easy for co-workers to deal with, as asthma. 
Before someone pounces on me for that – I‟m being sarcastic or satirical, or 
whatever it is. 

The point I‟m trying to make is…………..Whatever the appearance of a person, or 
their perceived „abilities‟ or „disabilities‟ might be, what should, when it comes down 
to it, matter, is if they will be suitable, or „able‟ to do the job. 
And, all too often, it depends on the pre-conceptions and „comfort-zone‟ of the folk 
doing the interview. 

What‟s needed, is a big shift in how we view each other, and ourselves, and our 
application of this, when choosing who should fill posts in the workplace. Not 
enforced placing based on fixed quotas – placing because the person is the right 
person to be there. 

Simple enough – wouldn‟t you think? 
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Gender Representation on Public Boards (Scotland) Bill 

Summary of Changing the Chemistry members’ responses 

1. The impact, if any, on people applying for an appointment as a non-executive member of a public 
board. 
 

Changing the Chemistry members consider that the Bill could have a positive impact on the number of women 
who apply for a position on a public body board. They stress, however, that there must be no dilution of 
appointment standards and that, to be appointed, women must demonstrate that they meet the criteria for 
appointment to ensure public body boards benefit from the necessary mix of knowledge, skill and experience. 
 
Despite the generally positive view of the Bill there were a number of respondents who expressed concern that 
it might deter male applicants, as they could be concerned that preference will be given to female applicants. 
Wording of any publicity surrounding the Bill, and subsequent advertisements for Board positions, must be very 
clear that the application and selection processes, and the appointing minister’s decision, will treat male and 
female candidates equally. It must be clear that the Bill is not introducing a quota system and that appointment 
will always be on merit.  
 
If used to stimulate action, to encourage more women to apply and to make clear that, if no particular candidate 
is best qualified for the appointment, preference must be given to a female candidate to help the board achieve 
its target, then the Bill could have a positive impact. It should have a sunset clause such that the bill would be 
withdrawn when gender balance has been achieved and maintained for five years. 
 

2. The impact, if any, for those public authorities responsible for encouraging and recruiting women to 
public boards as non-executive members. 

 
Public authorities should have been working towards greater diversity on their boards since the publication of 
Diversity Delivers in 2008. In theory, therefore, the Bill should have no real impact. In practice, Changing the 
Chemistry members consider the Bill to be a valuable tool in underlining the drive toward greater diversity of 
thought and access to talent in the boardroom. Public bodies should be directed by skilled people reflective of, 
and who understand the needs of, the community served. As 52% of Scotland’s population is female, and only 
42% of public body board members are female, public authorities do need the extra stimulus of this Bill.  
 
Bodies may require support to attract female applicants; also the pattern for board meetings and attendance 
may have to be altered, or at least reviewed, as many women face additional barriers such as caring 
responsibilities. This makes involvement at board level more difficult for them considering the general pattern of 
day-time meetings and attendance in person.  
 
One concern expressed is that the Bill may result in the women who currently have board positions gaining 
more, rather than more women becoming engaged in the process. There must be opportunities for women to 
develop into board roles; current board members and chairs must be prepared to support new blood. The Public 
Appointments Team could perhaps play a role here. 
 
In summary, the impact for public authorities will be positive if they succeed in encouraging appropriately skilled 
women to apply and ensure their appointment processes enable women to demonstrate their merit in relation to 
the post in question. 
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3. The Bill requires public boards to report on the operation of the Act, although Scottish Ministers can 
regulate how this should happen; what should any reporting requirements cover and why? 

 
Reporting should be kept simple; it will be important to avoid more layers of bureaucracy. 
 
It could be helpful if reporting considers measures that have been successful, so these can be disseminated to 
aid other public bodies. 
 
Reporting should cover: 

 number of board positions to which the Bill/Act applies (we recognise that some positions, elected for 
example, are not subject to the requirements) and the male/female split 

 number of appointments made during the period and the male/female split across applicants, 
interviewees and appointees 

 any issues experienced in attracting female applicants 

 and issues observed in female applicants navigating the appointments process 

 measures in place to achieve the target if it has not already been met. 
 

One suggestion is that the number of women being appointed to chair positions is included in the reporting to 
identify and perhaps address any issues here. 
 

 
4. Whether there should be penalties for non-compliance with the Bill and what these should be and 

why. 
 

One member questioned who would be the subject of the penalties: as it is the appointing minister who is 
ultimately responsible for board composition; would ministers be penalised? The general view of members is 
that penalising non-compliance could lead to a quota-driven approach which would not be helpful in 
encouraging/increasing diversity at board level. Public reporting on the failure to attract and appoint women 
could stigmatise a body, making women even less likely to apply. 
 
There will be some bodies and sectors where it is more difficult to attract and appoint women; rather than 
imposing penalties, the government could support them, identify why they are less attractive to women and work 
to remove barriers and/or develop women into board positions in those areas.  
 
The above does not mean there should be no monitoring; if the reporting referred to above highlights bodies 
which do not appear to be making progress those bodies should be required to explain their position and plans 
for improvement, so that there is some bite to the legislation. 
 
Repeated inability to improve could result in penalties such as the responsibility for the appointment process 
being removed from the body, or action plans to ensure the retirement of board members from over-represented 
groups to free up positions to be filled by people from the under-represented groups. This could, for instance, be 
through limiting reappointment.  
 

 
5. Please tell us about any other comments you feel are relevant to the Bill 
 
Changing the Chemistry members expressed disappointment over the Bill’s focus on gender balance: “this bill is 
a crude solution for achieving diversity of thought” and highlighted the need to attract diversity in its widest 
sense to strengthen board debate and decision-making. 
 
Concern was expressed that, by focusing on women, other currently under-represented groups will be 
marginalised. One member noted that there is a third category, gender neutral. This would mean that the 
Norwegian system of 40% male, 40% female and the rest male, female or neutral could be a better way to 
address the requirement. 
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However, as the Bill in its current form does focus on women, there should be recognition of the support women 
may need; confidence-building, support with application, coaching for interviews, mentoring for their board role, 
recognition of their time constraints (could board meetings be held during school hours?). And, of course, 
women fall into a wide range of groups in terms of their age, ethnicity, education, upbringing, employment 
status, geographical location, socio-economic grouping and so on. One size does not fit all. 
 
Finally, if the Bill becomes law it will be imperative that feedback to women who apply and are not appointed is 
supportive, accurate, specific and thus informative to encourage them to apply again and enable future success. 
 
 

 

For information: 

Changing the Chemistry (CtC) is a Scottish based charity working to improve diversity of thought 

in the boardroom (diversity being not just about gender but also ethnicity, age, disability and other 

types of protected characteristics as well as cognitive and experiential diversity).  The charity 

operates as a peer support network charging no membership fee but expecting members to 

contribute to help individuals from diverse backgrounds secure board roles and then supporting 

them to perform in those roles.  In addition to developing the supply side of board recruitment, CtC 

is also working to influence the demand side by making those hiring board members more aware 

of the biases and stereotypes impacting their decision-making and reiterating the business case 

that diverse teams perform better.  Membership is open to anyone aged 18 or over who supports 

the charity’s aims and is willing to commit to contribute to its objectives in some way.  

CtC has filled over 100 board roles from our membership across all three sectors – from FTSE 

250 companies to a broad range of public sector boards to wide variety of charities.  We have also 

had great results working with organisations to help them make significant shifts in the diversity of 

their boards by attracting a wider range of candidates and supporting them through the recruitment 

process.  CtC’s membership is made up of those seeking board roles, those on boards with a 

desire to continuously improve their boardroom skills and those who want to support the cause of 

diversity of thought in the boardroom. 
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1. INTRODUCTION 

Close the Gap is Scotland’s women and labour market expert, and has 16 

years’ experience of working with employers, policymakers, trade unions, 

employees, and sectoral bodies to encourage and enable action to close the 

gender pay gap.   

Evidence shows that voluntary measures have proven to be ineffective in 

tackling women’s labour market inequality, and shown that sustained action is 

required to increase gender diversity on public boards. Close the Gap therefore 

welcomes the opportunity to respond to this call for evidence.   

Occupational segregation, where women and men do different types of work 

and different levels of work, is a cross-cutting theme of Close the Gap’s work. 

Vertical segregation, or the ‘glass ceiling’, which describes women’s 

underrepresentation in senior roles, is a key cause of the gender pay gap. 

Occupational segregation functions as a drag on growth, both within individual 

organisations, and within the wider economy. Achieving gender balance on 

public boards has the potential to influence wider occupational segregation 

through challenging gender norms and perceptions around public authority. 

Equal representation will also drive excellence in public service delivery as 

decision makers better reflect the populations they serve. 

2. POINTS 

The impact, if any, on people applying for an appointment as a non-executive 

member of a public board. 

Although the gender representation objective applies to whichever gender is 

under-represented, given that women only hold 36%1 of board places, it will be 

some time before boards will find themselves in the position where men are 

the under-represented group. Our response focuses on women’s under-

representation. 

                                                           
1
 Engender (2017) Sex & Power 2017 
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Women do not enjoy equality with men in Scotland, and women’s labour 

market inequality is a cause and a consequence of this gender inequality. 

Gender inequality in employment is a cradle to labour market issue that 

requires a strong commitment from government if it is to be successfully 

addressed. Women continue to have a very different experience of the 

employment to men. This manifests in a range of ways including: 

 Women’s employment is concentrated in low-paid, undervalued jobs 

such as admin, retail, cleaning and care work. 

 Only 37% of directors, managers and senior officials are women.2 

 Three-quarters of part-time workers are women.3 

 Women working part-time are paid on average 32% less than men 

working full-time.4 

 Only 28% of public body chief executives are women.5 

 

The gender pay gap is the key indicator of women’s persistent inequality at 

work. The overall pay gap in Scotland is 15 per cent, when comparing the 

average hourly pay of all men and all women, excluding overtime.6  

The report of the Economy, Jobs and Fair Work Committee inquiry into the 

gender pay gap recognises that to reduce the pay gap, action is required not 

only in labour market policy, but across a range of policy areas and makes 

recommendations around education, skills, childcare, procurement, business 

support and economic development policy and delivery. Close the Gap has 

particularly welcomed the recommendation that Scottish Government develop 

a national strategy to tackle the pay gap.  

Two key causes of the gender pay gap are occupational segregation, where 

men and women do different types of work, and different levels of work; and, 

inflexible working practices which make it difficult for women with caring 

responsibilities to participate in the labour market, particularly at senior levels. 

These have particular relevance for women’s under-representation on boards. 

                                                           
2
 Close the Gap (2016) Gender pay gap statistics 

https://www.closethegap.org.uk/content/resources/Briefing17.pdf accessed August 2017 
3
 Ibid 

4
 Ibid 

5
 Engender (2017) Sex & Power 2017 

6
 Close the Gap (2016) Gender pay gap statistics 

https://www.closethegap.org.uk/content/resources/Briefing17.pdf accessed August 2017 
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Assumptions about women’s and men’s capabilities and preferences 

contribute to occupational segregation, and to women’s under-representation 

in senior positions, including on public boards. It is commonly assumed that 

women do not apply for senior roles because they are not interested; however 

research shows this is not the case. In the United States, Catalyst, a non-profit 

organisation working to accelerate progress for women through workplace 

inclusion, found that 55 per cent of women and 57 per cent of men aspired to 

be in a senior leadership position7.  

Tackling women’s under-representation on public boards is a positive step 

towards addressing the lack of women in senior and decision-making roles in 

public life, and in employment. Having more women round the table means 

women’s perspective will be included in the discussion. Women’s capabilities 

and aspirations are not in question; action is required to tackle the real barriers 

women face to accessing senior positions.  

Evidence shows that increased representation for women on boards influences 

both the focus and outcomes of discussions, which is of key significance for 

public service delivery. Achieving gender balance on public boards has the 

potential to influence occupational segregation through challenging gender 

norms and perceptions around public authority, and providing children and 

young people with a more diverse range of role models. Equal representation 

will also drive excellence in public service delivery as decision makers better 

reflect the populations they serve.   

The impact, if any, for those public authorities responsible for encouraging and 

recruiting women to public boards as non-executive members. 

The business benefits of action to tackle women’s economic inequality, and 

particularly gender balance on boards, are well rehearsed. Close the Gap 

research identifies clear and mounting evidence that gender equality at work is 

not just good for women, but is also a critical driver for improved business 

performance, and a worldwide catalyst for economic growth8. Crucially, closing 

the gender gap in employment could be worth more than £17bn to the 

Scottish economy.  

                                                           
7
 Pande, R. & Ford, D. 2011. ‘Gender Quotas and Female Leadership: A Review’. Background paper for the  

World Development Report on Gender. 
8
 Close the Gap (2015) Gender Equality Pays: The economic case for addressing women’s labour market 

inequality 
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Close the Gap’s Gender Equality Pays research showed that employers that 

take steps to address women’s inequality at work benefit from a reduction in 

costs through lower turnover, improved employee morale and motivation, and 

higher levels of productivity. Diverse workforces are more creative as men and 

women have different experiences and perspectives. Gender balance on 

boards can therefore drive excellence and efficiency in public service delivery, 

as decision-makers better reflect the service-users they serve. 

Under the public sector equality duty, public bodies are already obliged to 

consider gender balance and a wide range of other issues relating to gender 

equality. Policies to advance gender equality, for example, in relation to 

recruitment, should be mainstreamed throughout each public body, as 

outlined in the duty.   

Public bodies are also required to publish their plans to increase board 

diversity as part of their compliance with the duty. It is particularly important 

that these succession plans contain measurable, achievable, relevant, and 

time-bound actions, and not vague aspirations around compliance with 

existing law. Weak actions, and generalised commitment statements to 

equality were identified as common themes in Close the Gap’s assessment 

work of public authorities’ compliance with the duty9 in 2013 and 2015.  

The actions required of public bodies to comply with the Bill should already be 

in place under the board diversity requirements of the public sector equality 

duty. However, Close the Gap’s third biennial assessment of compliance with 

the duty has revealed that the majority of public bodies assessed are failing to 

comply with these requirements. At the time of writing the assessment is still 

ongoing, with assessment completed for 78 per cent of the sample of 45 

bodies; however of the bodies assessed so far only 43 per cent have published 

board diversity data, and only 17 per cent have published succession plans. It is 

therefore likely that public bodies will require clear guidance and support to 

make progress on improving the gender diversity of their boards. 

Action to encourage applications from women must be supported by detailed 

guidance on the practical steps that can be taken to allow women to progress. 

Close the Gap research shows that even where organisations are supportive of 

                                                           
9
 Close the Gap (2015) Making Progress? An assessment of employers’ performance of the public sector 

equality duty   
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gender equality, this often does not translate into specific actions to advance 

diversity10. 

Guidance on encouraging applications must be prescriptive; it must place the 

onus on the appointing person(s), and public body, to ensure that women 

receive adequate capacity-building and encouragement, as opposed to on 

individual women. It must also ensure public bodies recognise the wider 

barriers women face in the workplace, for example access to childcare and a 

lack of flexible working at senior levels, in particular barriers to skills 

acquisition and progression. Organisations must ensure they effectively 

communicate to women that their applications will be taken seriously; 

evidence indicates that some women have stopped putting themselves 

forward, following multiple unsuccessful attempts to secure interviews for 

board positions for which they appear to be amply qualified11.    

Work to encourage applications from women also overlaps with the public 

sector equality duty’s broader requirement that public bodies gather employee 

data on recruitment, development and retention, analyse this data, and use 

the analysis to inform the development of work to address the issues 

identified. There is an opportunity to align work to support the encouragement 

of applications with work to support compliance with the duty. In making the 

links between both pieces of legislation explicit it may help to improve overall 

compliance, reduce the likelihood of duplication of effort or work within 

individual organisations, and reduce any perception among public bodies that 

the Bill presents a new and additional “burden”. 

A commonly cited barrier to increasing the number of women on boards is the 

assumption of a gendered skills gap: that female candidates lack the skills and 

experience required. This assumption is often held alongside the view that 

quotas are directly contrary to candidates being appointed based on merit. It is 

of note that the merit of male candidates is never questioned in this way.   

Evidence suggests that gender quotas may increase the skill-levels on the 

boards of organisations. This is because a more robust and inclusive process 

identifies candidates outside the norm, which have traditionally been 

identified through male-dominated informal networks that stretch across 

                                                           
10

 Close the Gap (2013) Missing out on the benefits? Summary of the research on reporting of the gender pay 
gap in Scotland 
11

 Engender (2016) Equal voice, equal power: The case for gender quotas in Scotland 
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sectors and the public sector in its entirety12. The idea that women may end up 

appointed to boards at the expense of more qualified candidates assumes that 

all of our public board members are subject to standardised selection 

processes, which is not the case13.  

It is essential that requirements in relation to consideration of candidates are 

supported by guidance on transparent and robust recruitment and decision-

making processes, and do not allow assumptions about the skills and 

capabilities of female candidates to function as a barrier to women progressing 

through the application process. Guidance must be prescriptive, with 

accompanying support programmes in place to provide operational capacity 

building where required. Potentially, there would be a role for the Equality and 

Human Rights Commission, and third sector organisations to support this work. 

It is imperative that organisations with this role are adequately resourced to 

carry out such work. 

The Bill requires public boards to report on the operation of the Act, although 

Scottish Ministers can regulate how this should happen; what should any 

reporting requirements cover and why? 

It is imperative that public bodies are required to provide comprehensive 

reports on compliance with the legislation, as otherwise it will be impossible to 

ensure that activity and progress is measured.  

We are strongly of the view that reporting arrangements should be aligned 

with existing reporting regulations and timescales under the public sector 

equality duty, to integrate public bodies’ equalities work in a coherent way.   

Public bodies are already required to publish their plans to increase board 

diversity as part of their compliance with the public sector equality duty. Work 

to encourage applications overlaps with board diversity succession planning, 

and could be published as a standalone report, or included in mainstreaming 

reports, as evidence of how public authorities are meeting the duty to 

mainstream gender, and addressing gender inequalities.   

Reports should include a detailed action plan to achieve gender balance, 

containing measurable, achievable, relevant, and time-bound actions, and not 

vague aspirations around compliance with existing law. It would be useful to 
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 Close the Gap (2015) Gender Equality Pays: The economic case for addressing women’s labour market 
inequality 
13

 Engender (2016) Equal voice, equal power: The case for gender quotas in Scotland 
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include a narrative detailing how organisational data analysis has informed the 

development of the action plan, and progress measures.   

It would also be helpful to have information on work to comply with this 

legislation incorporated in public bodies’ corporate plans. Again, this would 

enable them to demonstrate one of the ways in which they have 

mainstreamed gender, and it would also give strategic prominence to 

achieving gender balance at board level. 

Whether there should be penalties for non-compliance with the Bill and what 

these should be and why. 

The Bill fails to set consequences for non-compliance. Evidence suggests that if 

governments demonstrate a willingness to impose sanctions for 

noncompliance with gender quotas, they can increase female representation. 

Various precedents exist of public bodies failing to comply with legal 

obligations to advance gender equality, including certain aspects of the public 

sector equality duty. For example, assessment work on compliance with the 

duty by Close the Gap14 found that it was not uncommon for public bodies to 

have failed to publish any information on their website by reporting deadlines, 

or to have failed to undertake concrete steps to meet equality outcomes. The 

current assessment has revealed a majority of bodies have failed to comply 

with the duty to publish a board diversity succession plan, and over half of 

bodies assessed have failed to publish board diversity data.  

Close the Gap has also identified a significant weakening in compliance across 

all aspects of the duty since reports were first published in 2013, and since the 

introduction of the Gender Equality Duty in 2007.  A review of the current and 

previous two assessments show performance of the duty is deteriorating, with 

evidence of a concerning lack of knowledge and understanding of equalities 

and mainstreaming, a lack of prioritisation of equalities work, and growing 

genericising of approach with little evidence of meaningful work to improve 

outcomes for each protected characteristic group. The full report of this 

assessment is due to be published in late 2017. 

This deterioration in compliance has relevance to the requirement of public 

bodies to take steps to improve the gender diversity of their boards. Robust 

enforcement is essential, and without some form of meaningful recourse there 
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Close the Gap 

is significant possibility that these measures may not be taken seriously. The 

Equality and Human Rights Commission could have a role in enforcement 

work; however it is essential to ensure the Commission is adequately 

resourced to undertake such work. 

Please tell us about any other comments you feel are relevant to the Bill. 

It is important that the full diversity of women in Scotland be represented on 

public boards. The scope for this Bill to deliver equal access to boards, and 

benefits due to members’ increased capacity to reflect experiences and 

perspectives of service users, will be limited if wider access issues are not also 

addressed. Otherwise, positions will be simply filled by white, non-disabled, 

straight women.   

Systemic barriers to representation for those facing multiple inequalities must 

be considered. For example, access to employment is hugely limited for 

disabled women, due to discrimination, stigma and public attitudes. Many 

women report infantilising treatment in the workplace that is not perceived to 

be equivalent for men, but based on their identity as disabled women15. LBT 

women face harassment, discrimination and negative stereotypes in the 

workplace and are excluded from employee networks. Unemployment and 

underemployment are also a particular problem for women from some 

minority ethnic communities. Discrimination and racism, which remain 

prevalent problems across Scotland’s labour market and public institutions, 

and occupational segregation which sees minority ethnic women clustered in 

low-paid jobs are key factors which drive this16. 

In conclusion, the Bill is a positive step towards addressing the lack of women 

in senior and decision-making roles in public life, and in employment. The Bill 

would benefit from the provision of prescriptive guidance for appointing 

persons and public bodies on encouraging applications, and on transparent 

and robust recruitment and decision-making processes, with accompanying 

support programmes in place to provide operational capacity building where 

required. It is also essential that there are clear reporting requirements and 

robust enforcement mechanisms in place to ensure these measures are taken 

seriously. 
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Close the Gap 

Taking steps to address women’s under-representation on public boards is a 

necessary action towards closing the gender pay gap, and tackling women’s 

economic inequality.  
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Call for Evidence on the Gender Representation on Public 
Boards (Scotland) Bill 
 
Colleges Scotland welcomes the opportunity to provide evidence to the Equalities and Human 
Rights Committee on the general principles of the Gender Representation on Public Boards 
(Scotland) Bill.  
 
Colleges Scotland is the membership body for Scotland’s 26 colleges, cited in our local 
communities across 13 regions in Scotland, who each service the education, skills and training 
needs for over 227,000 students each year and employ around 11,000 staff.  Our colleges are 
committed to inclusive growth and tackling inequality through the provision of high quality skills and 
education within the communities they serve.  
 

Our responses to the key issues are explored below from the perspective of Colleges Scotland. 
 

Introduction 
 
College governance has been high on the agenda since the enactment of the Post-16 Education 
(Scotland) Act 2013.  The college sector has not only undergone significant legal changes to how 
its boards operate but also experienced cultural change.  The establishment of the Good 
Governance Steering Group (GGSG) in October 2013 sought to achieve a sector-wide ownership 
of what constitutes the ‘principles of good governance’ and this was accomplished through the 
publishing of the Code of Good Governance for Scotland’s Colleges (the Code) in December 2014 
which was later updated in August 2016.   
 
Following the implementation of the Code, the GGSG has spent the last three years continuing its 
work by developing various good practice guidance, frameworks and models, considering other 
recommendations and areas of best practice.  It has also focused its efforts on ensuring existing 
college board members and board secretaries across Scotland are appropriately trained in good 
college governance. 
 
The GGSG has now taken ownership of the workplan from the Scottish Government’s Good 
Governance Task Group and is putting better arrangements in place to improve board member 
recruitment, including how college boards recruit more members from under-represented groups 
which has become a key focus.  Mindful of their societal role in tackling inequalities, the sector has 
sought to focus on the diversity of their boards however, external factors such as rurality and 
culture have inevitably had an impact on progress in this area.   
 
The 50:50 Gender Balance Pledge has been a recent positive step forward in terms of 
organisations demonstrating their commitment to gender balance and colleges are showing their 
own commitment – so far, nine assigned/regional colleges and regional strategic bodies have 
signed up to the pledge.   
 

Current College Sector Boards 
 

It should be recognised that college sector boards are regulated by the Post-16 Education 
(Scotland) Act 2013 and Ministerial Guidance which states that Scottish Ministers will approve 
members of boards for regional colleges and regional strategic bodies.   
 
Since 2014, Colleges Scotland has collated data on the gender split on college boards annually as 
at a position of 1st October.  Our research shows that there has been an improvement in the 
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number of female non-executive board members within the sector which is a positive step forward.  
A breakdown of the last three years is shown below: 

 

Non-Executive 
Board Members 

2014* 2015 2016 

Male Female Male Female Male Female 

68% 32% 68% 32% 61% 39% 
 

* does not include figures from regional strategic bodies 
 

From the 2016 data, ten out of 26 college boards have a 50:50 gender split for their non-executive 
members – give or take one place – and at least two college boards have more females than 
males. 
 
Over the past six months, colleges have been recruiting for board members, including non-
executive members, who are usually appointed for a four-year period.  Colleges Scotland will be 
shortly collating new data on college board members as at 1st October 2017 and will share this 
data with the committee once available. 
 
From the 2016 data, male college chairs have remained significantly over-represented.  A 
breakdown is shown below: 
 

 

All College  
Chairs 

Male Female Vacant 

21 4 1 

81% 15% 4% 
 

Ministerial 
Appointed 

Regional Chairs* 

Male Female 

9 3 

75% 25% 
 

* figures do not include the chair of the Highlands and Islands Further Education Regional Board as this post 
is appointed by the UHI Court.  

 
It should be noted that due to the Public Appointments cycle, no opportunity has arisen for the 
sector or Scottish Government to address the gender balance for college chairs.  
 

Key Issues 
 
Colleges Scotland’s response to the key issues is set out below: 
 
1. Application Barriers  
 

The impact, if any, on people applying for an appointment as a non-executive member of 
a public board. 

 
It is important that although boards of Scottish public authorities – through scenario planning and 
as part of their recruitment process – identify certain skills and experience as well the appropriate 
representation, it is also important that a focus on gender does not become discriminatory against 
other protected groups or characteristics, or that the best candidate is disregarded in order to meet 
a legislative requirement. 
 
Colleges have also raised concerns around the potential risk of candidates being unfairly 
discriminated which is in conflict to the Equality Act 2010. 
 

2. Recruitment Issues Facing Colleges 
 

The impact, if any, for those public authorities responsible for encouraging and recruiting 
women to public boards as non-executive members. 

 
The Equality Act 2010 has helped reinforce the practices undertaken by public sector authorities 
when exercising their functions, including having regard to ensuring equality of opportunity.   
However, focusing on one specific targeted group can obstruct autonomy and transparency around 
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the board recruitment process and the requirement for boards to be allowed to recruit individuals 
by making best use of talents, skills and experience of people within the community regardless of 
protected characteristics such as age, race, gender or disability.   
The 2010 Act already stipulates duties which institutions should have regard to in terms of 
protected characteristics, including recruiting for board positions and these duties continue to be 
adhered to within the college sector.   However, colleges can only appoint from candidates who 
have shown an interest in applying and consideration should be given as to how best to nationally 
improve the diversity of a talent pool for recruitment onto public boards. 
 
Unlike some public authorities where their head office may well be city-based and have a larger 
pool to draw from when recruiting board members, some colleges are located in less urban 
settings.  Senior leaders of smaller colleges have advised that they find the regions they are 
situated in, as well as rurality factors, have a significant adverse impact on the number of females 
that apply for board membership.  In some cases, the small number of appointable candidates 
currently applying to college board vacancies may lead to a situation where vacancies are not filled 
for long periods of time. 
 

3. Reporting Requirements  
 

The Bill requires public boards to report on the operation of the Act, although Scottish 
Ministers can regulate how this should happen; what should any reporting requirements 
cover and why. 

 
Through the Post-16 Education (Scotland) Act 2013, Scottish Ministers already approve the 
appointment of members of boards for regional colleges and regional strategic bodies.  As per the 
College Sector Board Appointments: 2014 Ministerial Guidance, the chair/board secretary of a 
regional college/regional strategic body are required to provide the following information when 
submitting the name of a person to Scottish Ministers for their approval: 
 
a) confirm that the chair and the board are requesting Ministers to approve the appointment or 

extension;  
b) advise of any timing issues (e.g. does the appointment have to be made by a certain date?);   
c) advise whether the lack of approval would mean that the board would have fewer than 15 

members; 
d) briefly outline the process;  
e) explain what was done to improve board diversity, including the gender balance on the board;  
f) outline what impact the prospective appointment/extension would have on the board’s gender 

balance; and  
g) in particular for extensions, confirm that the existing board member has performed satisfactorily 

and there are annual assessments of performance to evidence this. 
 
In addition, this information should be accompanied by a statement from the independent person 
which: 
   
a) outlines their involvement in the process; and  
b) confirms whether they are satisfied an open recruitment process was followed in accordance 

with this guidance. 
 
As the majority of colleges are already reporting on the gender balance on their boards through 
existing Ministerial guidance, Colleges Scotland believes it would be appropriate to build reporting 
lines into these arrangements if they currently exist for public sector authorities. 
 
In addition, the binary definition of ‘gender’ requires urgent update going forward in terms of 
reporting accurate gender splits in order to be truly inclusive and mindful of individuals’ identifies.  
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4. Non-Compliance  
 

Whether there should be penalties for non-compliance with the Bill and what these 
should be and why. 

 
If public authorities follow relevant guidance and provide an evidence-base to support their efforts 

to comply with the legislation, then there should be no requirement for penalties.  However, if there 

is deliberate evasion by a public authority to comply with the guidance, then the administration of 

penalties may be appropriate.   

Further consideration would be required regarding what these penalties should be. 

Additional Comments 

Please tell us about any other comments you feel are relevant to the Bill.   

 
The college sector is committed to supporting gender equality on its boards and the GGSG will 
ensure its focus is supporting the sector over the next four years to achieve the desired outcome.  
However, the enactment of this Bill is unlikely to address the wider societal issue of overcoming 
barriers to equality and diversity representation on public, private and third sector boards in 
Scotland.  The ‘glass ceiling’ phenomenon not only applies to women, it is a discriminatory barrier 
that prevents other groups with protected characteristics from rising to positions of power or 
responsibility.   
 
Being a member of a public board is a rigorous task.  Not only are some board members 
responsible and accountable for millions of pounds of taxpayers’ money, they can also be an 
employer to hundreds of staff and they are expected to sign a lengthy legal contract which may 
influence their final decision to join the board.  

 
The main barriers which are often cited as preventing groups of individuals with protected 
characteristics from applying for board positions are: 

 

1. personal 
2. social and cultural 
3. institutional  
4. structural/location. 

 
By influencing from a young age (from pre-school upwards) and by nurturing, empowering and 
providing opportunities throughout an individuals’ life, the Scottish Government working in 
conjunction with the wider society has the potential to break through the ‘glass ceiling’ and achieve 
cultural change. 

 
It is Colleges Scotland’s view that improving diversity on boards of Scottish public authorities is 
something that can only be changed through a national, partnership approach to tackling the 
structural barriers which discourage talented and competent individuals from considering a board 
position.  The Scottish Government and public sector authorities should work together to:  

 

 shape and deliver cultural change to create diversity 

 develop and share best practice around board recruitment 

 develop policies around succession planning to identify and develop new leaders and board 
members 

 introduce national mentoring programmes and board-ready training 

 establish regional professional networks in conjunction with the private sector. 

  
 
Colleges Scotland  
August 2017  
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Coalition for Racial Equality and Rights 

CRER is an independent NGO working to eliminate racial discrimination and promote racial justice 

across Scotland. Through capacity building, research and campaigning activities which respond to the 

needs of communities, our work takes a strategic approach to tackling deep rooted issues of racial 

inequality. CRER has experience of anti-racist work covering areas such as community engagement and 

empowerment, research and resource development, practical training and equality mainstreaming 

support for public and voluntary sector organisations. 

 

Representation 

As an equalities organisation CRER welcomes all efforts that aim to reduce inequality/counter 

discrimination and tackle under representation of individuals, based on their protected characteristics. 

We are therefore supportive of the Scottish Government’s commitments to improve representation of 

women on public boards, and to work towards achieving a gender balance when making public 

appointments. However CRER remains concerned that this legislation applies only to gender 

representation and overlooks other groups that may benefit from targeted action from the Scottish 

Government.  

The table below has been taken from data published in the Commissioner for Ethical Standards in Public 

Life in Scotland Annual Report 2015/161. It shows the Commission’s own targets in terms of achieving 

greater equality on public boards and highlights the number of applicants and successful appointments 

over the past 4 years.  

Target Group Target 
% 

2015 
% 

2015 
% 

2014 
% 

2014 
% 

2013 
% 

2013 
% 

Scottish 
Population 

% 

Female 40 40.8 53.6 37.9 34.1 31.4 34.5 51.5 

Disabled 15 12.7 10.3 10.4 7.2 12.6 10.9 19.6 

Black and minority Ethnic 8 5.3 5.2 4.9 * 3.8 * 4.0 

Aged 49 and under 40 27.4 24.7 29.4 24.0 24.6 20.0 54.3 

Lesbian, gay, bisexual and 
other sexuality 

6 4.1 5.2 3.9 * 2.6 * 6.0 

 

Key:  

       Applications 

       Appointed 

 *    Values for less than 5 have been suppressed  

As can be seen by the data supplied, the gender target for applications was exceeded in 2015, with over 

half of all appointees being female. Yet for the other protected characteristics measured (age, disability, 

ethnicity and sexual orientation) the targets for applications were missed, in some cases, quite 

significantly, with the appointment rate being significantly lower than the application rate.  

 

This suggests that sex is no more in need of targeted legislation that other under-represented groups 

and any further regulations introduced should look to improve outcomes across all protected 

characteristics and not just sex. Indeed, a target focussed on sex only could lead to regression of the 

number of people with other under-represented protected characteristics. This also reinforces the 

                                                           
1
 Commissioner for Ethical Standards in Public Life in Scotland, Annual Report and Accounts 2015/16 September 

2016 
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response that CRER submitted to the Scottish Government as part of their public consultation on this 

bill in March this year. We reiterate that: 

 

“Whilst the Bill itself is exclusively focussed on gender representation, there should be 

wider equalities considerations within this. For example if representation of women is 

already above 50% on a certain board, then it may arise that a white male is appointed 

over a BME woman, or a woman with a disability. If such a circumstance were to arise, 

then it may potentially inhibit diversity rather than improve it.2 

 

Under the Scotland Act 2016 there are provisions available to the Scottish Parliament “relating to the 

inclusion of persons with protected characteristics in non-executive posts on boards of Scottish public 

authorities with mixed functions or no reserved functions.”3 With this in mind, CRER believes that the 

legislation should be amended to refer to protected characteristics in line with the Equality Act. If 

amended this Bill has the potential to improve representation across all minority groups, and those that 

face discrimination based on their protected characteristics. Section 4 (4)(a)(b) of the proposed 

legislation states:  

4) The appointing person— 

(a) must consider whether the appointment of a candidate identified under subsection 

(2) who is not a woman is justified on the basis of a characteristic or situation 

particular to that candidate, and 

(b) if so, may give preference to that candidate.4 

At present the terms of reference in Section 4 does not make it clear what “characteristics” or 

“situation” would allow the appointing person to give preference. From an equalities perspective this 

section must be more robust to ensure that there are clear regulations as to when exceptions can be 

made and why. The ambiguity of this section reinforces our call that the Scottish Government amend 

this Bill to cover all under-represented protected characteristics in order to meaningfully embed 

equality law into everyday practice.  

CRER iterated this point in our written evidence to the Scottish Government earlier this year: 

“There are too many potential loopholes that may exclude persons with a certain 

protected characteristic which may create a barrier to improved representation across 

the other protected characteristics. 

“We strongly feel that the Bill as it currently stands is a real missed opportunity to 

embed the provisions laid out in the Equality Act. This could be done by including the 

full range of protected characteristics within the proposed legislation, and by making 

the intentions of the Bill clearer through statutory guidance which would support its 

implementation.” 

 

                                                           
2
 CRER, submission to  A Scottish Government Consultation on the Draft Gender Representation on Public Boards 

(Scotland) Bill 17.3.2017 
3
 The Scotland Act 2016 

4
 Scottish Government, Gender Representation on Public Boards (Scotland) Bill [As Introduced]  
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Objective 

 

CRER is concerned that the 50% representation target may prove problematic to implement 

and would recommend that instead of working towards 50% representation, that a minimum 

level of 40% of board members be female. This would remove the need for special provisions 

for boards with uneven numbers and by setting a minimum representation standard rather 

than a 50% target it may also allow for up to 60% representation of women on a board. This 

would be particularly important for areas or sectors that currently employ high numbers of 

women. As they should have the freedom to have higher than 50% representation within their 

boards, if this would better represent their workforce and service users. Conversely, setting a 

minimum of 40% for either gender, would ensure that there must be a clear commitment to 

market to and recruit from a wide pool of diverse candidates. The manner of implementation 

of this would remain the same as laid out in the Bill in that achieving the minimum would only 

apply to the appointment of new candidates. It is probable that the majority of executive 

Board members, who are not affected by this Bill, are likely to be male, and allowing for up to 

60% of non-execs to be women may be useful to ensure a truly balanced board. 

 

Further to this, not all roles within a board are equal. For example the chair of the board is 

likely to have more responsibilities and potential influence. Some boards recruit the role of a 

chair separately and at present there is under representation of women (and other minority 

groups) in chair positions on public boards. By imposing a 50/50 target it may well be that due 

to individual board recruitment practices, when a female chair resigns that they must then be 

replaced by a male successor to maintain the gender balance. By setting a minimum standard 

of 40%, this would again allow for more flexibility around potentially regressive cases such as 

this. 

 

Encouragement of Applications 

 

This section must be expanded to include wider representation considerations. Whilst the Bill 

itself is exclusively focussed on improving gender representation, there should be wider 

equalities considerations within this. Despite mentions under Section 4 that preferences can 

be made based on “a characteristic” or “situation” the efforts to encourage applications will 

only apply to female applicants. This is another missed opportunity in this Bill. As noted above, 

at present the percentage of female applicants is in line with targets set by the Commissioner 

for Ethical Standards in Public Life, yet the number of BME applicants, those under 49 and 

applicants who do not identify as heterosexual are well below their target. This evidence 

suggests that more can be done to encourage applications from these under-represented 

groups and this Bill could provide the leverage to do so.  

 

Reporting  

 

We would expect that public boards publish details of all applications that have been 

processed. This should include details of the applicants protected characteristics and whether 

they have been successful in gaining an interview, and if they have subsequently been 

appointed to the board. As there may be a small number of board appointments each year 

across all public bodies CRER would advise that this information is submitted to a third party, 

for example the Commissioner for Ethical Standards in Public Life, as they already hold much 

of this information, and would protect the identities of individual appointments.  
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Enforcement  

 

As the Bill stands, there are no sanctions for boards that do not follow these rules. It could be 

argued that without sanctions there is no enforcement of this legislation which may allow for 

non-compliance. Furthermore, there is nothing outlined to give protection to candidates who 

may feel that they have been unfairly discriminated against. There should be an independent 

overseer of this new legislation to ensure that it is implemented as intended and help offer 

guidance to all candidates and public boards. 

 

This regulator should also provide guidance on how to attract a broad range of candidates, 

especially those with a protected characteristic to enable public bodies to achieve their 

objective creating public boards that are more representative of the Scottish population.  

 

Key definitions 

CRER supports the concerns raised by the Equality and Human Right’s Commission5 around this issue 

the term “gender” in this bill. Whilst there are distinctions made in the Bill through the use of the term 

“women”, and “female” appointments,  decisions are still laid out to allow the authorities to make 

appointments based on “gender representation”. This further consolidates CRER’s view that the Bill 

must refer to protected characteristics which would improve under-represented groups with varying 

protected characteristics and would resolve any potential issues around “gender” with clear provisions 

laid out under gender reassignment.  

                                                           
5
 EHRC A Scottish Government Consultation on the Draft Gender Representation on Public Boards (Scotland) Bill 

March 2017 
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Equality and Human Rights Commission 

 

The Equality and Human Rights Commission is the National Equality Body (NEB) for 
Scotland, England and Wales. We work to eliminate discrimination and promote 
equality across the nine protected grounds set out in the Equality Act 2010:  age, 
disability, gender reassignment, marriage and civil partnership, pregnancy and 
maternity, race, religion or belief, sex and sexual orientation.   

 

We are an “A Status” National Human Rights Institution (NHRI) and share our mandate 
to promote and protect human rights in Scotland with the Scottish Human Rights 
Commission (SHRC). 

 
Question 1: General Comments 

 
When the original Bill was consulted on earlier in the year, the Commission had a 
number of concerns, particularly around the definitions used in the Bill.  The current 
draft of the bill has clarified these earlier potential concerns of how protected 
characteristics are defined, and are now more in line with the Equality Act 2010 
provisions. 
 
The EHRC remains concerned that this Bill is restricted solely to gender equality. 
As we argued in our consultation submission we believe that there is sufficient 
monitoring evidence to support the extension of this clause to disabled people and 
in some circumstances ethnic minorities. 
 
The previous version of the Bill was gender neutral, so that it required positive 
action in relation to either gender depending on which one was in the minority on 
any particular Board. Similar provisions across many EU Member States are framed 
in gender-neutral terms, for example a requirement that a company board 
comprises at least 40 per cent of each sex within the next 10 years.  The 
Commission believes that the Bill should be drafted to be gender neutral, which will 
help ensure that the provisions of the Bill meet the requirements of EU law. 
 

 
Question 2: The impact, if any, on people applying for an appointment as a non-
executive member of a public board 

 
The Bill is likely to have some impact on people applying for non-executive 
positions on public boards.  

The Bill provisions in relation to the gender representation objective only apply 
when two candidates of different sexes have tied scores and there is no material 
differences in their skills and abilities as set out in the appointment criteria. In such 
circumstances the Bill requires public boards to appoint the woman, unless there is 
a particular characteristic or situation that the man possesses that means he should 
be appointed.  

Women are currently underrepresented on public boards. Positive and robust action 
is needed to achieve equality and what this Bill sets out is a driver to achieve that 
equality. The Bill only has effect until a Board has 50% women and meets its 
gender representation objective. 

It might be helpful for the Scottish Government to dispel inaccurate reports that the 
Bill introduces positive discrimination across all public appointments or that the 
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system is somehow “loaded” against male candidates. We believe that the use of 
the “tie breaker” will only apply in a limited set of circumstances.  

 

 

 
 
Question 3: The impact, if any, for those public authorities responsible for 
encouraging and recruiting women to public boards as non-executive members; 

 
We believe that the impact on the public authority making appointments will be 
minimal and is outweighed by the positive benefits of sex parity on the Board. 
Whilst appointment panels will need to be trained in the use of the power this will 
not be a burdensome requirement. 
 
The Bill also requires bodies to take other appropriate action to help achieve the 
50% goal.  There will be a need for public bodies to look at wider action such as 
improvement in recruitment practices to achieve this.  

 

 
Question 4: The Bill requires public boards to report on the operation of the Act, 
although Scottish Ministers can regulate how this should happen; what should any 
reporting requirements cover and why;  
 

 
The majority of public authorities covered by the Bill are already subject to The 
Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012, which (amongst 
other things) require those authorities to gather and use information on the 
protected characteristic make up of their Board members and to report on the 
gender make up of that Board.   

We would recommend that the reporting duty under the Gender Representation on 
Public Boards (Scotland) Bill should only apply to those bodies not already subject 
to the “Use of members information” Specific Duty and that the reporting regulation 
under this Bill should be in similar terms to the specific duty requirements. 

The content of the report is a matter for the Government. We would suggest that 
any reporting requirements that are considered ,should relate to the make-up of the 
Board, in line with the specific duty requirements rather than to the use of the tie 
breaker as this runs the risk of identifying individuals. We also suggest that 
consideration is given to public bodies reporting on other measures that they are 
undertaking to increase  the representation of women and other underrepresented 
groups. 
 

 

 
Question 5: Whether there should be penalties for non-compliance with the Bill and 
what these should be and why 
 

 

It is important that the Bill complies with European law relating to positive action. If it 
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goes further than the EU permits and leads to positive discrimination, appointments 
made under the Bill may be open to legal challenge. 

Sanctions or penalties which are imposed without sufficient regard to particular 
circumstances increase the risk of promoting unlawful discriminatory action to 
achieve targets. This should be avoided. 

Any sanctions or penalties imposed on bodies for breaching the gender 
representation objective must not violate equality law. This means that sanctions or 
penalties must be applied proportionately and effectively, so that bodies can in fact 
meet the objective through lawful means and do not feel pressured by the threat of 
punitive sanctions and/or risk of reputational damage to take unlawful shortcuts. 
Such shortcuts might include, for example, appointing women without an objective 
assessment of all candidates. 

Sanctions currently in place in other EU states vary from the duty to publish figures 
and explain the reasons for failing to reach objectives to the imposition of financial 
penalties and the revocation of appointments. Some regimes involve a progression 
of sanctions depending on the scale and extent of non-compliance. 

The European Commission has proposed a new EU directive on improving the 
gender balance among non-executive directors of companies listed on stock 
exchanges.  The directive has been drafted to accord with EU law as explained 
above..  

Member States would be given the power to issue sanctions for breaching the 
requirements of the draft directive, including the imposition of financial fines and the 
revocation of appointments.  

The draft directive states sanctions or penalties for infringing national measures 
implementing the directive should be „effective, proportionate and dissuasive‟. 

The Committee may wish to consider whether similar sanctions would be 
appropriate in relation to this Bill. 

 
Contact details: 

 
Chris Oswald, Head of Policy 
Equality and Human Rights Commission 
2nd Floor 151 West George Street 
Glasgow 
G2 2JJ 
 
0141 228 5964 
 

Chris.Oswald@equalityhumanrights.com 
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Engender response to call for evidence on the Gender 
Representation on Public Boards (Scotland) Bill 
 

1. INTRODUCTION 
 

Engender welcomes the opportunity to respond to the call for evidence on the 
draft Gender Representation on Public Boards (Scotland) Bill.  
 
In Scotland, women make up 52 percent of the population.1 However, gender 
parity in public spheres is far from becoming reality. In Scotland, women are 
currently:  
 

 35 percent of Members of the Scottish Parliament; 

 25 percent of local councillors; 

 16 percent of council leaders;  

 17 percent of Members of the European Parliament; and  

 28 percent of public body chief executives.2  
 
As highlighted by Engender in its response to the call for written evidence on 
gender balancing measures on public boards in Scotland in 2014, policy 
changes are needed to tackle gender inequality across the public sector; to 
break down the barriers to women’s equal participation in public life; and to 
eliminate gender imbalance in leadership, authority and decision-making 
across public, political, social and cultural institutions.  
 

2. RESPONSE 
 
The Committee has set out several points, each of which is answered below.  
 
 
 
                                                           
1
 Engender. 2017. ‘Equal Voice, Equal Power’. 

2
 Engender. 2017. ‘Equal Voice, Equal Power’. 
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The impact, if any, on people applying for an appointment as a non-executive 
member of a public board:  
 
1. International evidence suggests that lack of gendered power balance in 

the wider public domain has a major impact on equality of outcomes 
across government.3 In other words, having women around the table 
changes the subjects that are discussed and the outcomes of those 
discussions. In addition to enriching perspectives, representative public 
boards would also challenge normative gender roles and perceptions 
around public authority. Where women are seen to succeed, more 
women participate in general. 
 

2. Research shows that gender balancing measures increase women’s 
leadership across sectors, including corporate and public, providing 
evidence that the primary constraint on female leadership is not a lack of 
interest in leadership positions by women.4  
 

3. A contributing factor to occupational segregation and men’s over-
representation in senior positions, including public boards, are 
assumptions made about women’s and men’s capabilities and 
preferences. However, research from Catalyst, a non-profit organisation 
working to accelerate progress for women through workplace inclusion, 
found that 55 percent of women aspired to be in a senior leadership 
position.5  

 

4. Anecdotal evidence from Engender’s members indicates that some 
women have stopped putting themselves forward for positions on public 
boards following multiple unsuccessful attempts to secure interviews for 
positions for which they are amply qualified, and that this is perceived as 
being on account of their gender. There is a significant cultural perception 
that public boards remain ‘jobs for the boys’.  

 

5. Increasing the number of women in positions of power, including public 
boards, is a positive step towards addressing women’s participation in 
public life. Evidence shows that increased representation for women on 

                                                           
3
 World Bank. (2012). World Development Report 2012 Background Paper: Gender quotas and female 

leadership. 
4
 Pande, R. & Ford, D. 2011. ‘Gender Quotas and Female Leadership: A Review’. Background paper for the 

World Development Report on Gender. 
5
 Pande, R. & Ford, D. 2011. 
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boards influences both the focus and outcomes of discussions, which is of 
key significance for public service delivery. 

 

6. Achieving gender balance on public boards has the potential to influence 
occupational segregation through challenging gender norms and 
perceptions around public authority, and providing children and young 
people with a more diverse range of role models. Equal representation 
will also drive excellence in public service delivery as decision makers 
better reflect the populations they serve. 

 
7. Mandatory gender balancing measures for public boards would provide a 

platform for gender advocates and government officials to promote 
gender balance in related areas, and would represent a symbolically 
powerful statement on the need for a cultural sea-change regarding 
gender roles in Scotland. 

 

8. One area of concern is whether the Bill will have a positive impact on 
transgender women’s representation on public boards. We echo the 
concerns of the Equality Network, specifically that transgender people 
may be treated as their legal sex when applying for an appointment as a 
non-executive member of a public board, rather than as their gender 
identity.  

 

9. There is concern that there may be uncertainty around who is included by 
the term ‘women’. As outlined by the Equality Network, the possibility 
exists that transgender women without gender recognition certificates 
may be treated in a discriminatory manner when applying to be non-
executive members of a public board. It is vital that the Bill be inclusive of 
all women, including transgender women who do not have gender 
recognition certificates. 

 

10. To ensure that all transgender women are included, we support the 
recommendation by the Equality Network to define ‘woman’ in the Bill as 
follows:  

 
“woman" – 

(a) includes a person with the protected characteristic of gender 
reassignment who is living in the female gender, and 

(b) does not include a person with the protected characteristic of 
gender reassignment who is living in the male gender. 
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The impact, if any, for those public authorities responsible for encouraging 
and recruiting women to public boards as non-executive members:  
 

11. Research by Close the Gap found that employers who take concrete steps 
to address women’s inequality in work led to several benefits, including: 1) 
reduction in costs through lower turnover; 2) improved employee morale 
and motivation; and 3) higher levels of productivity.6 

 
12. In their paper ‘Gender Equality Pays’, Close the Gap reports ‘The business 

benefits of increasing the gender diversity of the workforce lie in better 
decision-making and problem-solving capacity, as a variety of perspectives 
are brought to the table, and companies benefitting from women’s ‘market 
proximity’.7 By reflecting the people they serve, gender-balanced boards 
can drive excellence and efficiency in public service delivery. 

 

13. While introducing a ‘gender representation objective’ is a welcome 
initiative, it must be accompanied by other measures to support public 
authorities in encouraging and recruiting women to public boards as non-
executive members.  

 

14. Action must be taken to encourage applications from women, and there 
must be detailed guidance on the practical steps that can be taken to allow 
women to progress. Detailed guidance is required, as research from Close 
the Gap evidences that support for gender equality by organisations does 
not translate into specific actions to advance gender equality within 
organisations.  

 

15. Additional measures to contribute to the aim of gender-balanced public 
boards could include:   

 

 Use at least one mechanism to facilitate board renewal, including, but 
not limited to, term limits; 

 Establish written policies describing how the agency plans to increase 
the number of women on its board;  

                                                           
6
 Close the Gap. (2015). Gender Equality Pays: The economic case for addressing women’s labour market 

inequality. 
7
 Close the Gap. (2015). 
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 Review board recruitment strategies and policies, and consider 
introducing a requirement that women, including women from diverse 
communities, comprise at least 50 percent of board candidates and/or 
50 percent of the interview pool; and  

 The creation of a national pool of candidates who have been skilled and 
prepared for public appointments, rendering a set of equally-qualified 
candidates for selection by public authorities. 

 
16. Other measures to bolster the success of gender balancing measures 

include reviewing gender equality at all levels of public agencies. 
Recruitment, training and promotion should be monitored and tracked to 
identify where and how policies and processes can be amended to 
increase the representation of women across public agencies, including 
on boards.  
 

17. To further encourage applications, public bodies must acknowledge the 
structural barriers women face in seeking employment and in the 
workplace, including inadequate access to childcare and inflexible 
working arrangements.  To promote women in applying and participating 
on public boards, public bodies will need to concentrate efforts on 
breaking down these barriers, not only for prospective women on their 
boards, but also for existing board members and employees who are 
women. Delivering equitable access to boards will be limited if wider 
access issues are not also addressed.  

 
18. Similarly to Close the Gap, we see an opportunity to align work to support 

the encouragement of applications with work to support compliance with 
the Public Sector Equality Duty (PSED). It may be that a coordinating 
amendment is needed to make the link between this Bill and existing 
legislation to improve compliance, reduce the duplication of effort within 
public bodies, and reduce perceived perceptions that the Bill presents an 
additional ‘administrative burden’ on public bodies.  

 
The Bill requires public boards to report on the operation of the Act, 
although Scottish Ministers can regulate how this should happen; what 
should any reporting requirements cover and why; and whether there should 
be penalties for non-compliance with the Bill and what these should be and 
why:  
 
Reporting Requirements 
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19. The Bill should explicitly state the monitoring and reporting requirements 

of the gender representation objective, and should include a 
responsibility by the Scottish Government to report progress to the 
Scottish Parliament.  

20. All public boards should make their membership public and where gender 
parity does not currently exist, boards should be legislated to outline their 
strategy to reach parity.  
 

21. All public boards should be required to monitor and publically report, 
after a period of 1 year, on their progress towards meeting the initial 
target of 50 percent in accordance with their specific equality duties. 

 
22. Public authorities have existing reporting requirements relating to PSED. 

As such, PSED could be amended to include the requirement to monitor 
progress against the gender representation objective and to regularly 
report on gender representation on their boards. However, it could also 
include a requirement to report on the steps taken to encourage 
members of the under-represented sex to apply and the reasons why they 
consider that the objective has not yet been met, and what changes they 
propose to make following a review to meet the objective. 
 

Accountability Measures  
 
23. Prior to introducing the Bill in Parliament, the Scottish Government 

amended its earlier version of the draft Bill to include a target date by 
which ‘gender representation target’ should be achieved (i.e., 31 
December 2022). This is a welcomed amendment to the Bill, but must be 
included alongside accountability measures.  
 

24. Evidence on gender balancing measures and female leadership shows 
that ‘if governments demonstrate a willingness to punish non-compliance 
then they can increase female representation’.8  

 

25. As highlighted in our earlier responses, robust enforcement is essential, 
and without a meaningful recourse for non-compliance, there is a 
significant possibility that gender balancing measures will not be taken 
seriously by those charged with implementing them. As highlighted by 
Close the Gap, precedent exists of public bodies failing to comply with 

                                                           
8
 Pande, R. & Ford, D. 2011.  
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legal obligations to advance gender equality, including certain aspects of 
PSED. Examples include public bodies failing to publish any information on 
their website by reporting deadlines, or failing to undertake concrete 
steps to meet equality outcomes.  

 

26. Engender supports the proposal put forward by Muriel Robison and 
Nicole Busby (University of Glasgow) that the legislation include a redress 
mechanism for an unsuccessful candidate of the underrepresented sex. In 
these cases, the burden of proof would lie with the appointing 
organisation to explain why they had not recruited that person.9 As 
written by Muriel Robison and Nicole Busby, ‘further, the appointing 
organisation is obliged to disclose on the request of the unsuccessful 
candidate the qualification criteria upon which the selection was based, 
the objective comparative assessment of those criteria, where relevant, 
considerations tilting the balance in favour of the candidate of the other 
sex.’10  

 
27. The Commissioner for Ethical Standards in Public Life has the following 

statutory functions:  
 

 Investigate complaints alleging contravention of the relevant Code 
of Conduct by councillors, members of public bodies, and members 
of the Scottish Parliament; and  

 Where there has been contravention of the relevant Code, to 
report: 
o In the case of councillors and members of public bodies, to the 

Standards Commission for Scotland.  
 

28. Efforts should be made to investigate whether the statutory functions of 
the Commissioner for Ethical Standards in Public Life could be amended 
to allow the Commissioner to oversee appointments with a view of 
ensuring they comply with the gender representation objective. More 
specifically, whether the Commissioner could play a role in monitoring 
appointments and, where necessary, investigating appointments which 
do not comply with the gender representation objective. In cases where 
appointments do not comply, corrective action would be necessary and 

                                                           
9
 Robison, M. & Busby, N. (2017). Response 283016390 to a Scottish Government Consultation on the Draft 

Gender Representation on Public Boards (Scotland) Bill.  
10

 Robison, M. & Busby, N. (2017). 
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the Commissioner would require the power to, for example, nullify 
appointments.  
 

29. Such powers exist in foreign jurisdictions who have introduced gender 
balancing measures. In France, for example, the government introduced 
accountability measures which included the nullification of a board 
appointment if it violated the legislation on gender balancing measures.  

 
Please tell us about any other comments you feel are relevant to the Bill: 
 
We have several additional comments in respect of the Bill:  

 
30. Subsection 4(4) of the Bill states: 

 
 

At issue is whether this subsection provides a loophole for the appointing 
person to forego compliance with the gender representation objective. It 
is not clear to us the rationale for amending this section of the Bill, and in 
particular the reasoning for such a broad exemption. In its earlier iteration 
(i.e., the draft published by the Scottish Government for consultation), 
the Bill proposed:  

 
 
There is cause for concern if the amendment creates an inadvertent 
loophole, as research on the impact of gender balancing measures has 
found evidence that ‘groups who are affected adversely [by gender 
balancing measures] – male incumbents, party leaders and firm owners – 
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respond strategically in order to reduce the impact of gender quotas on 
leadership outcomes’.11  
 
Clarification is required on two points: 1) the rationale for this 
amendment; and 2) whether the outcome of this provision would impede 
the gender representation objective.  

  
31. We are also concerned about the level of discretion provided in section 5 

of the Bill, where an appointing person and public authority are permitted 
to ‘take such steps as it considers appropriate to encourage women to 
apply’. As we have highlighted earlier in our submission, the steps to 
encourage women to apply to public boards should be prescriptive. In our 
view, too much discretion is left to the appointing person and the public 
body, and we wonder if this language would, in practice, result in 
inconsistent plans and procedures across public bodies. 

 
32. In addition, we believe that training for public boards should be 

conducted on outreach, equality and diversity, and unconscious bias.  
 
 

3. CONCLUSION  
 
Women’s access to power is a key pillar of our work. Within this branch of our 
work we advocate for policy change to tackle gender inequality across the 
public sector, the barriers to women’s equal participation in public life, and the 
lack of gender balance in leadership, authority and decision-making across 
public, political, social and cultural institutions.  
 
While the Bill is a positive step towards redressing women’s under-
representation in senior and decision-making roles in public life, there is scope 
to go further. As we have highlighted in our response, amendments could be 
made to strengthen existing provisions; amendments which, if made, would 
assist public boards in meeting the gender representation objective by 2022.  
 
 
 
For Further Information   

Contact: Emma Trottier, Policy Manager, Engender   

Email: emma.trottier@engender.org.uk   

                                                           
11

 Pande, R. & Ford, D. 2011. 
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Mobile: 07889 805787   

  

About Engender  

Engender has a vision for a Scotland in which women and men have equal 
opportunities in life, equal access to resources and power, and are equally safe and 
secure from harm. Engender is a feminist organisation that has worked in Scotland 
for 20 years to advance equality between women and men. 
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Equality Challenge Unit 
1 Papermill Wynd 
Edinburgh  
EH7 4QL 

 

Equality Challenge Unit Submission to the Equalities and Human Rights 

Committee 

Gender Representation on Public Boards (Scotland) Bill 

 

 The impact, if any, on people applying for an appointment as a non-executive member of a 
public board 

It is recognised that individuals and groups can exhibit unconscious bias when considering 
recruitment of others. There can be a tendency to prefer people who reflect those already in 
the group which leads to the lack of diversity currently seen on boards.  

‘There is a great focus by some of our members who are from a financial business 
background to almost look to appoint people in their own image and to not think more 
creatively about the third sector, charity or social enterprise in the same kind of way 
and to value people from those kinds of backgrounds in the same kind of way.’  

 Secretary  

There is an opportunity for the bill to address this constructively. It’s important that the bill is 
framed positively, enabling boards to identify the gaps in skills and representation that they have 
to allow them to recruit diversely for their needs.  

 

 The impact, if any, for those public authorities responsible for encouraging and recruiting 
women to public boards as non-executive members 

Overall, the impact of the bill should be positive. However, the bill should be framed in a positive 
and supportive way, to facilitate engagement and uptake with the majority of HEIs and colleges 
already committed to diversity and gender equality specifically. There should also be a recognition 
that capacity development and support in relation to developing and implementing initiatives 
under clause 4 should be a core component of the bill’s implementation.  

Many colleges and HEIs have already begun to reconsider board recruitment practices and positive 
action in relation to gender and other protected characteristics in light of the development of HE 
and college codes of good governance, as well as the implementation of Reg 6A of the Equality Act 
2010 (Specific Duties) (Scotland) Regulations 2012 (Specific Duties Regulations 2012).  

In 2015, ECU undertook research in Scotland (http://www.ecu.ac.uk/publications/governing-
bodies-equality-and-diversity-in-scottish-higher-education-institutions/) to understand how 
governing bodies were meeting their legal requirements in relation to governance of equality and 
diversity, and to identify the challenges to increasing diversity of HE governing bodies, current 
practice in this area and examples of effective practice. 

The bill could have a positive impact on the diversity of governing bodies, and the impact of the 
Scottish Code of good HE governance on institutions is a strong precedent. ECU’s research with 
Scottish HEIs in 2015 indicated that the Code has had considerable impact on prompting work to 
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increase diversity of governing body membership in institutions, for many, initiating this work, and 
for others, providing an extra impetus.   

‘[ECU’s research] shows how the implementation of the new Scottish Code of Good Higher 
Education Governance (the Code) has improved the gender diversity of independent 
members of governing bodies.’ 

David Ross, former chair of the Committee of Scottish Chairs 

Some interviewees in the research were clear that the diversity of their governing body was being 
considered before the Code, but that the Code had provided helpful extra incentive to undertake 
activity. While others felt the Code requirements on diversity had created considerable impact.  

‘Our court last year genuinely responded very positively to the Code. In terms of its own 
diversity, I think that the whole issue has become much more to the fore in its thinking and 
in its discussions.’ 

Secretary 

At the time of our research in 2015, good progress had been made in relation to the gender 
balance of HE governing bodies, as reported by the Committee of Scottish Chairs (CSC) in its report 
one year after implementation of the Code:  

= 34% of governing body members were women 

= five of the last six appointments to the role of chair had been women  

= 43 of the last 53 appointments to independent member roles had been women 

Earlier this year, Women Count 2016 revealed that yet further progress had been made on gender 
diversity, with 38% of governing body membership being women (up from 32% in 2013), 28% of 
chairs being women (up from 9% in 2013) and 30% of governing bodies being gender balanced (up 
from 11%). This brings the sector closer to meeting the CSC’s goal of achieving a minimum of 40 
per cent of each gender among independent members of Scottish HE governing bodies, with the 
remaining 20 per cent being made up of either gender.  

This reflects the proactive approach that has been taken by institutions since the introduction of 
the Code and signals the ongoing commitment to increasing diversity of governing bodies that is 
shared by chairs and institutions. However, there is still some way to go until gender balance is 
reached across the sector and efforts, such as development of the bill, will need to be continued.  

Our experience supporting colleges and HEIs implement positive action measures to reduce 
equality imbalances is that this support and guidance is crucial to successfully implementing 
positive action measures. ECU’s research also found that there is some uncertainty amongst 
governing bodies about what positive action is and whether it is legal. Positive action is a useful, 
but under-used, tool in redressing inequality. Without fully utilising positive action, progress 
toward a gender balanced board may be slower. This can be extrapolated to boards and use of 
clause 4, meaning adequate consideration of a framework of skills and knowledge development to 
support assessment of “equally qualified” and effective measures for appointment should be 
made.    

We suggest that public bodies are supported to develop an assessment tool or are provided with 
one, that includes guidance on considering equality in relation to merit, proportionality and 
particularly any potential assessment of ‘equally qualified’.  

It would be important to ensure that public bodies are aware of expectations and that the 
requirements of the legislation are clear, particularly in relation to proportionality. For instance, 
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even though positive action measures developed under this legislation wouldn’t be strictly under 
the Equality Act provisions, the current legal conceptions of positive action stemming from UK and 
EU case law would most likely apply (including requirements around proportionality, individual 
flexibility, review/sunset clauses and requirements around transparency and objective criteria).  

Without sufficient clarity as to expectations and proportionality, partially thought through 
measures or unnecessary/disproportionate measures where institutions are already making 
progress.  

 

 The Bill requires public boards to report on the operation of the Act, although Scottish 
Ministers can regulate how this should happen; what should any reporting requirements 
cover and why 

We would recommend that reporting requirements mirror the existing equality reporting 
requirements under the Equality Act 2010 and the Specific Duties Regulations 2012. It’s important 
that reporting processes complement and don’t duplicate these existing mechanisms. The Specific 
Duties Regulations 2012 were recently amended to require public boards to publish the gender 
breakdown of its members and to lay out its plans to increase the diversity of its members. It also 
allows the Scottish Government, from time to time, to collect, nationally collate and disseminate 
information on other protected characteristics. As such, it is a mechanism already familiar to 
public bodies.  

In addition to this, reporting measures could also include: 

- Reporting on progress towards achieving a diverse board, in the first instance, in relation to 
gender but with progress in relation to other protected characteristics.  

- Reporting on the impact of improvements in board diversity. 
- The need to provide equality impact assessments of any processes and procedures in 

relation to board recruitment and development.  

While we recognise that the Bill only legislates for non-executive directors and there is no direct 
control over elected/nominated board members and Scottish Government or College Regional 
Board appointed members. However, several members on the boards of colleges and HEIs are 
elected or nominated from various representative groups. Boards could also be asked to report on 
work they are doing with these representative groups to consider gender and other protected 
characteristics when electing/nominating members, including how they are embedding positive 
action and contributing to the gender representation objective and for the Scottish Government 
or College Regional Boards to consider the specific board’s gender balance when appointing.  

 

 Whether there should be penalties for non-compliance with the Bill and what these should 
be and why 

“Non-compliance” and what means in practice would need to be clearly defined as there may be a 
number of reasons a board might not meet the criteria. Requiring a 50/50 split is not always 
possible and there can be valid reasons as to why. Some imbalance can be natural and could be as 
a result of the need for a particular skill set at that time or filling a position being more important 
than ensuring a strict gender balance. Focussing so strongly on 50/50 could lead to this being the 
focus of recruitment rather than filling a desired skill set, with an emphasis on gender split. Rather 
than expecting a “snapshot” we would suggest that this is averaged over a period of 3-5 years or 
consider a more flexible “range” of 40/60.  

40



 

 
 

College boards in particular find it difficult to recruit board members generally and may struggle 
initially to attract women in particular. It is possible that a board may have adequate policies in 
place and be implementing them appropriately but still fail to ensure a 50/50 representation. This 
could apply even with appropriate use of clause 4.  

As mentioned above, lack of understanding of clause 4 and appropriate implementation is likely to 
be an issue without appropriate guidance. This is likely to lead to non-compliance with the bill but 
in this case, any penalty would be unduly punitive.  

A clearer understanding of what a board is being penalised for is necessary. Penalties should be 
proportionate to the type of non-compliance exhibited and should be pro-actively framed to 
encourage compliance.   

 

 Please tell us about any other comments you feel are relevant to the Bill. 

Our research found that many HEIs are already working towards best practice in relation to board 
diversity, in its broadest sense. This is echoed in the college sector, where many boards are 
working towards, or have achieved, the voluntary 50/50 by 2020.  

This raises two important questions in relation to the bill:  

 Is a focus on the tiebreak clause a proportionate and likely effective measure? Will it 
address the barriers and challenges actually keeping women from participating on boards? 

 How will the bill positively encourage institutions that are already committed to gender 
diversity and encourage positive action in relation to other protected characteristics?  

ECU’s research with HEIs shows a range of barriers that affect governing body recruitment in 
different ways, particularly where barriers apply to the lack of effective engagement and 
recruitment activity undertaken by institutions to improve the proportion of applications from 
women. Without improvement in these areas, clause 4 might prove ineffective. In our research 
with HEIs, over 70 per cent of governors surveyed felt that there were still challenges to increasing 
the diversity of HEI governing bodies. These included:  

= Limited applicant pool, particularly low applications from women 

= Use of existing networks leading to ‘appointing in own image’ 

= Low level of awareness of the opportunity to be a HE governor 

= Limited influence over elections and appointments to the governing body 

Similarly, the bill should be considered in relation to how it will be received by institutions already 
committed to improving governing body diversity, so that it provides a positive and useful impetus 
to this work. Both the HEI and college sectors work within the codes of good governance that 
provide guidance and a framework for governance that includes equality responsibilities. This is 
line with a Scottish Government statement on the new reporting requirements (from legislation 
EQIA http://www.gov.scot/Publications/2016/03/9832/1):  

The Scottish Government believes that the promotion of gender balanced public boards 
through its 50/50 by 2020 campaign gives a platform for public authorities to test their 
recruitment structures and through addressing the barriers that may be facing women, 
they can use the learning to help make their board positions more accessible to all 
potential candidates, irrespective of their protected characteristics.  
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We are asking boards to look at all protected characteristics in their succession planning, 
not just sex, as we recognise the potential benefits for a wide range of groups within 
society.  

The reason that boards will only be required to publish their gender balance is that this 
information is less likely to impinge on data protection legislation, though we are aware 
that consideration will have to be given in the future as to how best to reflect non-binary 
people when reporting, in relation to sex.  

Reg 6A of the Specific Duties Regulations 2012 requires public bodies to lay out their plans to 
increase the diversity across all relevant protected characteristics of their members. The result of 
these changes is that many colleges and HEIs are already considering how to improve board 
diversity, including and beyond gender. Consideration of the bill should include how it fits within 
broader requirements found in other legislation and policy, recognising that many institutions 
already work beyond the bill’s requirements.  

Our research, in relation to board diversity, made the following recommendations: 

= Implement a raft of measures aimed at increasing the number of members from groups 
underrepresented on the governing body.  

= Act to demystify the role and publicise the benefits of being a university governor, including 
the skills that can be developed.  

= Work with employers to increase awareness of the professional development benefits of 
university board positions, secure their flexibility for their employees to serve as governors, 
and to publicise vacancies to their employees. 

= In recruitment of new governors, governing bodies should be clear on the requirements for 
example, time commitments, number of meetings, compensation available.  

= Revaluate advertisement wording and style to attract diversity. Consider broadening the skills 
and experience required to attract women and other underrepresented groups. In the person 
specification focus on relevant skills, underlying competencies and personal capabilities and 
not proven career experience. 

= Advertise vacancies widely, and in targeted media, to reach underrepresented groups. Also use 
existing networks to publicise vacancies and source diverse candidates.  

= Ensure transparent and unbiased selection processes for new members, for example, through 
selection panel training and ensuring gender-balanced selection panels. 

= Communicate the governing body’s commitment to increase its diversity to all electing 
constituents, including the senate, academic council and students’ association, and request 
their support in achieving this. Work with these electing constituents to support them increase 
the diversity of their elections to the governing body. 

= Communicate the governing body’s commitment to increase its diversity to external 
constituents that appoint members to the governing body, such as local authorities. 
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Inclusion Scotland 

Inclusion Scotland (IS) is a national network of disabled peoples' organisations and 
individual disabled people. Our main aim is to draw attention to the physical, social, 
economic, cultural and attitudinal barriers that affect disabled people‟s everyday lives and 
to encourage a wider understanding of those issues throughout Scotland. Inclusion 
Scotland is part of the disabled people‟s Independent Living Movement. 
 
Inclusion Scotland supports the overall Scottish Government objective that public bodies 
should reflect the diversity of people who live in Scotland, from different ethnic minority 
communities, disabled people, LGBTI people, men and women. However, we are 
concerned that by focussing only on gender representation this Bill is a missed opportunity 
to address the wider underrepresentation of people with protected characteristics, 
including disabled people.  
 
Disabled people face massive physical, informational and attitudinal barriers to 
participation in Scottish political and public life. In 2016, the proportion of disabled people 
applying for and being appointed to public bodies fell. Scottish Government‟s Public 
Appointments Team Diversity Analysis report published in March 2017 reported that 
“overall, in 2016 the level of applicants declaring at least one disability (9.8%) was lower 
than in each of the four preceding years which ranged from 10.3% (in 2014) to 14.6% (in 
2012).” 10.1% of those appointed declared a disability, compared with 10.3% in 2015. The 
proportion of women appointed to public bodies in 2016 rose to 59%. 
 
We believe there is a need to bring forward a duty on Scottish Ministers to improve the 
diversity of public appointments for all underrepresented groups, not just on gender. This 
requires a more thorough review of the public appointments process to ensure that 
barriers are removed at all stages of the appointments process. Some of the measures we 
suggest are included in our report to the Public Appointments Team (see Annex A)1. 
 
As a result of our lived experience, disabled people can make a positive contribution to 
improving the decision-making of public bodies. We know from that first-hand experience 
what barriers prevent our inclusion, and what needs to be done to remove them. Such 
barriers are often not obvious to others, even if well-informed, and opening up access to 
disabled people can often make things more accessible for other under-represented 
groups too.  
 
• the impact, if any, on people applying for an appointment as a non-executive 

member of a public board; 
The proposals in Section 4 of the Bill will not in themselves address the under-
representation of women, or other people with protected characteristics, Section 4(1) of 
the Bill reiterates that “the appointing person must determine whether any particular 
candidate is best qualified for the appointment.” The measures in Section 4(3) to give 
preference to a woman will only apply where two or more candidates are equally qualified. 
Ministers already have this discretion. 
 
The issue is about ensuring that the selection criteria for appointment both encourage 
applications from and give an equal opportunity for appointment to people from under-
represented groups. 
  

                                                           
1
 Inclusion Scotland was approached by the Scottish Government Public Appointments Team to carry out some short 

term work, between April and June 2016, on increasing disabled people’s access to public appointments. Recognising 
the limitations on what could be achieved during this timescale, the project proposal identified a series of longer term 
outcomes and short-term outputs, activities and key performance indicators. A summary of the project’s 
recommendations is attached in Annex. A. 
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Selection criteria and person specification are often carbon copies of the skills and 
experience of those vacating a board. When a vacancy arises, the opportunity should be 
taken to diversify the skills and experience that are taken into account. In particular, care 
should be taken to avoid unconscious bias in person specifications. For example, almost 
by definition, people from underrepresented groups are less likely to be able to 
demonstrate previous experience of being on a board.  
  
In setting the selection criteria for an appointments round, the Minister should take account 
of the overall balance of a board, including how representative it is. Selection panels 
should examine how the person specification matrix will identify applicants who may 
increase the diversity of the board.  
 
Application forms should enable applicants to demonstrate how their personal skills and 
life experience can contribute to the work of the public body, even where this does not 
exactly match the person specification. The anonymised nature of application forms can 
make it difficult for selection panels, when short listing, to take account of whether an 
applicant comes from an underrepresented group, including gender. For example, the 
2016 Mobility and Access Committee for Scotland (MACS) appointment round identified a 
need for people with a learning impairment or mental health issue to be appointed. 
However, there was no way to identify if a person had a learning impairment or mental 
health issue from the application form. 
 

 the impact, if any, for those public authorities responsible for encouraging and 
recruiting women to public boards as non-executive members; 

 
Ministers and selection panels already have powers to encourage applications from under-
represented groups. 
 
Encouraging more applications from underrepresented groups is crucial to addressing the 
need for greater diversity. When commencing any public appointments round, there should 
be a duty on Scottish Ministers to include in their review of the current Board members‟ 
roles, skills, knowledge and experience an examination of what action they can take to 
increase the likelihood of attracting a more diverse range of applicants 
 
Section 5 may inadvertently discriminate against other underrepresented groups as it 
places a statutory duty on a public board to take steps to encourage women to apply, but 
paces no similar duty on them to encourage applications from other under-represented 
groups (including, for example, disabled women). 
 
 

 the Bill requires public boards to report on the operation of the Act, although 
Scottish Ministers can regulate how this should happen; what should any 
reporting requirements cover and why; 

 
The Scottish Government Public Appointments Team already publishes an annual 
diversity analysis report, and therefore it would seem reasonable to include a requirement 
to report annually on the implementation of the Bill. 
 

 whether there should be penalties for non-compliance with the Bill and what 
these should be and why; 
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Monitoring of non-compliance should be the responsibility of the Commissioner for Ethical 
Standards in Public Life in Scotland, who can report any failure to comply to the Scottish 
Parliament. 
 

 Please tell us about any other comments you feel are relevant to the Bill. 
 

Inclusion Scotland is concerned that the measures proposed by the Bill may have an 
unintended adverse impact on other people who share protected characteristics, including 
disabled people, as it places a duty on Scottish Ministers to consider gender ahead of any 
other protected characteristic. 
 
 
If you require any clarification or further information on this submission, please contact: 
 
Iain Smith;  
Policy & Public Affairs Officer,  
Inclusion Scotland  
 
Hayweight House, 23 Lauriston Street, Edinburgh, EH3 9DQ 
0131 281 0862;   Email: iain@inclusionscotland.org 
Visit our website: www.inclusionscotland.org  
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ANNEX A: 
 
Increasing the representation of disabled people in public appointments 

Report to Scottish Government Public Appointments Team, October 2016 

Summary of recommendations 

Outcome one: Improved understanding of why disabled people are significantly 

under-represented 

1.1 The Scottish Government Public Appointments team and the Commissioner for 

Public Appointments should review what action was taken on the recommendations 

in the Diversity Delivers report and those arising from the engagement events in 

2011. Where they have not been acted upon, the barriers that intervened to prevent 

progress need to be identified, and strategies developed for their removal. 

1.2 While further action to improve understanding of the reasons for disabled people‟s 

under-representation should continue, the emphasis should on action to address the 

extensive evidence already available about these reasons.  

1.3 A larger scale, longer-term project needs to be drawn up in co-production with 

disabled people and other key stakeholders, to co-design action to implement the 

recommendations of previous exercises and those of the project which forms the 

subject of this report, and monitor progress. 

1.4 Future work to address findings and take forward recommendations should be 

overseen by a steering group/ forum made up of disabled people. 

1.5 Ways of increasing the involvement of disabled people and their organisations in 

designing activities and carrying them out should be explored continuously. 

1.6 There are many reasons why challenges to current practices, and proposals for 

change, may be greeted defensively and resisted. Leadership will be required to 

support those who need to make changes to be receptive to proposals and view 

them positively.  

Outcome two: Identification of baseline and action, a) by capacity-building all 

parties and b) through examining all stages and adjusting to open up access 

Baselines 

2.1 Whilst recognising there may be data protection issues regarding breakdowns by 

individual public bodies, we recommend that the Scottish Government carry out 

analysis of which public bodies have a diverse membership and which do not. 

Capacity-building all parties 

2.2 To support all parties to make changes, to develop understanding of the value of 

addressing under-representation, and build acceptance and ownership of the need 

for change, capacity-building of various kinds will be required. 

2.3 Scottish Ministers may wish as standard practice to be supported to include in their 

review of the current Board members‟ roles, skills, knowledge and experience an 

examination of what action they can take to increase the likelihood of attracting a 

more diverse range of applicants. 
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2.4 The make-up of selection panels could be required to include an external member 

from under-represented groups. (NB it would be vital to ensure appropriate support is 

made available and promote/ support other panel members‟ receptivity to challenge.) 

2.5 A „Board Apprenticeship‟ scheme could be established. 

2.6 Applicants from under-represented groups who are „near misses‟ could be identified 

and invited to participate in a programme of development. 

2.7 Peer support networks could be established, involving disabled people who were 

past or are current public appointees (and perhaps „near misses‟). That group could 

also be a source of ongoing expert advice to the Public Appointments Team and 

Commissioner on increasing accessibility and good practice. They might also be a 

source of suitable „external‟ selection panel members.   

Stages and access 

2.8 Scottish Government should seize current legislative opportunities, both with regard 

to devolved and reserved disability (and carers) benefits, to make it explicitly unlawful 

for entitlement to such benefits to be reviewed as a consequence of applying for or 

taking up a public appointment, or for payments received to be taken into account. 

2.9 Information packs should be made more user-friendly by reducing the amount of 

information contained in them to only that information that is essential for the specific 

appointment round. Other information can be signposted or provided as an appendix. 

2.10 Information Packs should always provide information on Equality and Diversity and 

reasonable adjustments at the start of the pack.  

2.11 The Public Appointments team could prepare a library of alternative formats for those 

parts of an information pack that are common to all applications, and exemplars for 

other sections of the information pack. These should be coproduced with users of 

these formats. 

2.12 Multiple ways of applying need to be established, and actively and prominently 

promoted. 

2.13 Availability of alternative formats for application forms and support for completing 

application forms should be prominently promoted on the Appointed for Scotland 

website and in all publicity material for appointments. 

2.14 A similar exercise needs to be carried out with regard to all other stages of the 

recruitment process. 

Outcome three: MACS appointment round used to test out approaches and gather 

further intelligence, which can then be applied to a more ‘generic’ appointment 

round. 

3.1 An ongoing programme of information and capacity-building events, open days, etc., 

should be established by all public bodies, as well as Scottish Government and the 

Commissioner. 

3.2 Advice and support should be sought from DPOs with experience of running 

accessible events. 
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3.3 There should be exploration of the many ways in which disabled people who 

currently serve (or have previously served) in publicly appointed roles could act as 

role models, and support or build the confidence of disabled people who might be 

interested in public appointments, or successfully appointed.  

3.4 Full consideration should be given to the use of surveys, to get feedback on specific 

recruitment rounds or events, capture learning points on improving accessibility, as 

awareness-raising tools, and to track levels of awareness at regular intervals over 

time.  

3.5 As MACS is not typical of publicly appointed Boards/ Committees, the involvement of 

Disabled People‟s Organisations as advisers to selection panels should be piloted on 

a number of appointment rounds, to help increase understanding of systematic or 

attitudinal barriers that require to be addressed, and to further develop and 

consolidate good practice.   

3.6 Learning from the exercise with MACS and other sources, as available, needs to be 

pulled together, transformed into accessible guidance, piloted via other recruitment 

rounds, reviewed, amended as necessary and then widely promoted. The longer 

term outcome needs to be amended to reflect this next phase of activity.   

Outcome four: Disabled people are aware of public appointment opportunities, 

express an interest and receive support to put themselves forward. 

4.1 A wide-ranging communications strategy is required to plug information gaps, 

including about support and reasonable adjustments available, the „type‟ of person 

who is „suitable‟ and about what public bodies are. 

4.2 This wide-ranging communications strategy should include targeting disability-

specific publications/ media, ensuring the accessibility of adverts, and highlighting the 

particular contributions that disabled people might be well-placed to make.  

4.3 Straightforward adjustments to the Public Appointments web-site should be made 

without delay, including changing the default font-size, providing prominent 

information on reasonable adjustments, and profiles of and blogs from disabled 

appointees.  

4.4 There should be a full accessibility audit for the „Appointed for Scotland‟ website, and 

ideally the web-site of the Commissioner for Public Appointments, carried out in 

partnership with appropriate Disabled People‟s Organisations 

Outcome five: Reflecting the diversity of public appointments, scope to diversify 

roles, knowledge and experience required, process, and Board functioning is 

explored and identified.  

5.1 The Public Appointment Commissioner could be urged to consider whether it might 

be a requirement of all Boards or Committees that they include representation from 

the end users of their services, etc, or that each must appoint to the Board/ 

Committee an equality and diversity adviser with lived experience. 

5.2 The Public Appointment Commissioner could be urged to consider whether the usual 

„essential for all to have‟ (like understanding/ experience of strategy, governance, 

etc.) criteria really are essential for all to have, or just a majority. 
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5.3 The Public Appointment Commissioner could be urged to consider whether a robust 

process of co-option to Boards/ Committees might be established as a means of 

increasing diversity. 

5.4 Selection panels should examine how the person specification matrix will identify 

applicants who may increase the diversity of the board. Specifically, selection panels 

need to consider how they identify and measure those things that only some 

members of the panel may need, which may include being a disabled person. 

5.5 There is a great deal that Boards/ Committees can do to ensure that the way they 

operate is fully inclusive, including reviewing the accessibility of meeting venues, 

issuing papers well in advance, induction packs in accessible formats, disability 

equality training for other Board members, and exploring other ways to capacity build 

and involve disabled people in their work. 

5.6 The traditional ways in which Boards/ Committees operate (face-to-face meetings, 

during working hours, lots of paperwork, etc.) could be reviewed to see whether more 

accessible, equally effective ways of carrying out their business can be developed. 

5.7 Boards/ Committees could be encouraged and supported to establish equality and 

diversity advisory bodies of under-represented groups with lived experience. 
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Board Diversity 
 
Some thoughts on the composition of boards – including public sector boards. 
 
Background 
The Institute of Directors (IoD) has long been a strong and vociferous supporter of 
board diversity on the clear basis – backed up by much research, that more diverse 
boards are more effective boards. 
 
The danger of “group think” if people all have the same background is significant and 
most will be aware of situations where that has been damaging for organisations – 
ranging from banks to football clubs. 
 
All boards need different people from different backgrounds to bring different views 
and experiences to illuminate discussion and decision. 
 
In essence all boards need cognitive diversity. 
 
While this difference of thought and approach is the aim, the IoD has never been in 
favour of a random proportion being attached to one group or another to achieve that 
breadth of input. 
 
Issues of diversity 
It appears that the approach the UK government has taken (e.g. Lord Davis review 
etc.) has been the right one.  Boards should, for example, strive to increase female 
presentation to above 25 per cent, aiming for 33 per cent by 2020 and whilst we are 
talking here specifically about listed companies (FTSE 350) other businesses should 
strive to meet these targets as well as a matter of good practice.   
 
Boards must also ensure that they are more diverse in terms of age (i.e. younger 
directors) and ethnicity; as well as mentioned above (crucially) background. It is 
possible for company and other boards to be dominated by an informal club of grey 
haired men all with the same education or interests.  This does need to change.  
 
The IoD view point is that quotas are not appropriate and the approach of the Davies 
and now Hampton-Alexander Reviews are the best way forward. Indeed the Davies 
Report achieved its target of 25% female representation on FTSE 100 boards. We 
believe that transparency can force companies to change and that this approach 
allows companies to find solutions suitable for their industry and situation.  
 
Possible solutions 
Where the Hampton-Alexander review is experiencing difficulty is in the disclosure of 
diversity data from FTSE 350 companies, so perhaps forced release of the figures 
will ensure that all boards and indeed sub-committees are transparent in reporting. 
 
Neither the quota approach, nor the openness approach deals with the underlying 
system issues, which is the pipeline leading to executive and non-executive 
positions, which clearly does not carry enough women. 
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It seems that a solution to diversity on boards is to take a far more holistic approach 
which focuses on –  

 Organisation‟s disclosing diversity statistics to expose the gaps,  

 Search firms actively seeking to put forward a diverse mix of candidates,  

 Organisations ensuring they are training and promoting candidates in a way 
conducive to building a pool of executive candidates,  

 Business leaders offering mentoring and sponsoring support (a mentor talks 
to you / a sponsor talks about you)  

 Educational institutes ensuring that the courses which are identified as feeder 
courses to such roles are open and accessible to all.  

 
Summary 
The argument behind the need for greater executive and boardroom diversity goes 
beyond the „moral‟ (that it is simply fair). As mentioned, there is evidence it leads to 
greater returns and a more robust decision making processes.   
 
A board that is made up of a homogenous group of individuals will struggle to 
represent the variety found in their customer base, workforce and supply chain. By 
drawing on a diversity of background, gender, race and indeed wider thought a 
company far better equips itself in its operations. Moreover it is arguable that a 
diverse board is more likely to think critically on major decisions and to question 
status quo. 
 
The IoD supports diversity and varied board composition but does not support any 
specific number being committed to any specific group. Allocating target numbers to 
all the different groups, as well as taking account of the composite skills required.  
Board composition would become immensely complex.    
 
With specific reference to the Gender Representation Bill – a more balanced board 
moving towards 50% female representation on public boards by 2020 can be 
achieved through other means.  Given that the figure has already moved to 42%, 
more of the same progress over the next few years as for the past few will produce 
the necessary change in balance and diversity. 
 
Answers to specific issues raised in consultation questions - 

 Impact on applicants for public bodies – these bodies may find a shortage 
of applicants and some difficulties particularly where it has to match its board 
skills matrix. The application form and process is difficult and off-putting 
already so this “quota” can only make recruitment harder. 

 Impact on public authorities responsible for recruiting women – there will 
be a need for enhanced and more widely promoted recruitment perhaps; and 
there will also be a need to work with bodies like the IoD to build the pool of 
capable applicants.   

 Reporting mechanisms – bodies should openly report to the Scottish 
Parliament through Ministers and sponsors, and be expected to comply or 
explain. 

 Should there be penalties for non-compliance – only for bodies who fail to 
comply over a period significant period of time or who fail to explain any 
failure to comply 
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All other comments are noted above. 
 
David C Watt 
Executive Director in Scotland for the Institute of Directors 
August 2017 
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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Equalities Law Sub-committee welcomes the opportunity to consider and respond to the 

Scottish Parliament’s Equalities and Human Rights Committee’s call for evidence on the Gender 

Representation on Public Boards (Scotland) Bill.  The Sub-committee has the following comments to put 

forward for consideration. 

General comments 

In 2017 across the EU, five countries have mandatory quotas on female board membership (Belgium, 

France, Germany, Italy, and Norway) and 10 have either an optional quota or a comply-or-explain best 

practice recommendation concerning board gender diversity (Gender Diversity on European Boards 

Realizing Europe’s Potential: Progress and Challenges). Denmark, Greece, Austria, Slovenia and Finland 

had already introduced gender diversity requirements in legislation for the composition of what might be 

seen as equivalent to public boards in Scotland, namely boards of state-owned companies (European 

Commission, Women in economic decision-making in the EU: progress report, 2012). 

Equality between women and men is one of the European Union's founding values and core aims seeking 

to eliminate inequalities, and to promote equality, between men and women in all its activities (Directives 

2006/54/EC and 2010/41/EU)  

Despite developments in gender equality across Scotland and various initiatives in the UK, public boards in 

Scotland do not represent our society. 

Against the evidence that existing alternate methods in the UK are failing to achieve significantly broader 

representation on public boards reflecting Scottish society, we welcome this Bill.  
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Impact on people applying for an appointment as a non-executive member of a 

public board 

The impact on people applying will vary in different situations. Where one candidate is best qualified, the 

appointment process will not be further affected by the provisions of the Bill.  

In situations where a person applying is identified as equivalently qualified with one or more other 

candidates, the procedure set out in section 4 will affect the outcome and potentially the candidates’ 

perception of the appointment process. In this situation, the requirement to give preference to a candidate 

who would result in progress towards meeting the gender representation objective will apply. Section 4(4) 

allows for exemptions to be made if appointment of a candidate who is not a woman can be justified by 

reference to a characteristic or situation particular to that candidate.  

Steps should be taken to dispel any perception, for both the public and the women candidates concerned, 

that appointments are made only to fulfil a quota and not on merit. It is suggested that a transparent 

application process should be required for positions on boards to ensure confidence, both from the public 

and from other members of the board, that the women concerned are appropriately qualified for the 

position. 

Impact for those public authorities and appointing persons responsible for 

encouraging and recruiting women to public boards as non-executive members 

The process set out in section 4 for the consideration of candidates is generally satisfactory. However, it is 

unclear what happens if section 4(1) applies, i.e. how is the appointing person instructed to act if he/she 

determines that a particular candidate is best qualified for the appointment? We believe that further 

clarification of the fact that the appointing person is at liberty to appoint the one best qualified candidate 

without any consideration of the gender representation objective would be beneficial. Otherwise, there is 

the possibility that the provision could be interpreted to permit the appointing person to appoint another 

candidate to achieve the gender representation objective, which would constitute positive discrimination 

and would thus be unlawful. 

The ability to apply discretion in exceptional circumstances, as set out in section 4(4) is necessary. 

However, greater clarity on what would justify departing from the preference set out in section 4(3) would 

be helpful.  

Another relevant factor to consider is the overlapping of existing quotas and membership requirements 

which currently exist for public boards, and how these interact with each other. For example, the General 

Dental Council (Constitution) Order 2009 requires the composition of the Dental Council to be divided 

equally between lay members and registrant members, and related legislation requires that it has at least 

one member from each of England, Scotland, Wales and Northern Ireland. Public authorities may find 

themselves in an increasingly complex landscape of requirements. This could create confusion if it is not 

clear how different quotas and requirements may interact, and may impact on the ability to make progress 

on the gender quota if the potential range of applicants is narrowed in an appointment process in order to 

meet other requirements. 54



Reporting requirements 

We support the requirement for public authorities to report on the operation of the Act. However, detail on 

what this will mean in practice has been left for regulations. As set out in our previous submissions on this 

topic, we continue to believe that reports to a designated monitoring body should be required after a period 

of one year and include a statement of progress made towards achieving the target, and what measures 

have been taken to ensure that the target will be met by 31 December 2022. In addition, we recommend 

that all public boards be required to monitor and publically report on their progress towards meeting the 

initial target in accordance with their specific equality duties. 

Penalties for non-compliance 

As stated in our previous responses on this subject, a weakness of the underpinning policy of this Bill is the 

voluntary nature of the quotas. We remain of the view that voluntary targets are unlikely to be an effective 

method of achieving gender balance on public boards.  

It is recognised that some EU countries have succeeded in achieving comparable gender representation 

on a voluntary basis, Netherlands and Spain, for example, have introduced targets which are neither 

binding nor accompanied by sanctions.  

However, the evidence base for change being brought about by legislation is strong. In 2003 the 

Norwegian government passed a law that requires companies to have at least 40% of company board 

members to be women. In place since 2006, it stipulated dramatic regulatory measures for non-

compliance. After an initial grace period of two years for existing companies, a failure to achieve the 40% 

quota would lead to the company being delisted. 

In the UK (and thus Scotland) we have almost 10 years of experience of corporate governance codes 

seeking to drive changes in behaviour. In The Coalition: our programme for Government, produced shortly 

after the 2010 election, the then UK Government committed to promoting gender equality across Boards 

and appointed Lord Davies of Abersoch to lead a review into how obstacles to the participation of women 

on boards could be removed. In his March 2011 report Lord Davies advocated a voluntary approach and 

set out a number of recommendations, including that companies should set targets for the number of 

women on their boards in 2013 and 2015, with the aim of a minimum of 25% female board representation 

by 2015. While in the 2015 five year summary of the Davies Review, it was indicated that the 25% target 

had been met with a target raised to one third by 2020 the Equality and Human Rights Commission’s 

Inquiry into fairness, transparency, and diversity in board appointments expressed concern that the 

headline figure masked considerable variation at company level, with most individual companies actually 

failing to reach the 25% target. In addition, where improvements to representation had been made, the 

EHRC found that this was as much due to reducing board sizes as it was to new appointments of women. 

Of companies that had increased the proportion of women on their boards, 31% had done so simply by 

reducing the number of men.  

Recent reports suggest that, in 2017, despite encouraging backdrop on gender diversity; including gender 

pay regulation, initiatives such as the Women in Finance Charter and the important, independent review by 55



Helen Alexander and Sir Philip Hampton, gender diversity on at senior executive level is largely unchanged 

from the previous year, and by some measures is digressing. 

Given the lack of progress achieved to date in the UK on the basis of voluntary schemes, we remain 

sceptical as to the effective impact of the Bill in its present form absent it expressly stating that the duties 

can be enforced in the court with appropriate remedy and providing penalties for non-compliance. 

Other comments 

We note that the concept of gender as used in the Bill is a binary approach to the concept. This does not 

account for people who consider themselves to be genderqueer or a third gender. 

Over time, consideration should be given to the possibility of introducing quotas for people with other 

protected characteristics. However, we suggest that this be carried out once the 50% gender quotas have 

been achieved by the majority of the public boards. This would allow evaluation of the process and the 

success rate. 
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Introduction 

Revenue Scotland welcomes the opportunity to contribute to the Equalities 

and Human Rights Committee’s consideration of the Gender Representation 

on Public Boards (Scotland)Bill. 

Revenue Scotland 

Revenue Scotland is the tax authority responsible for the collection and 

management of Land and Buildings Transaction Tax (LBTT) and Scottish 

Landfill Tax (SLfT). These taxes came into effect on 1 April 2015, 

replacing their UK equivalents (Stamp Duty Land Tax and UK Landfill Tax 

respectively). Revenue Scotland will also be responsible for the collection 

and management of Scotland’s third devolved tax, Air Passenger Duty, from 

1 April 2018. 

Revenue Scotland was established by the Revenue Scotland and Tax Powers 

Act 2014 (RSTPA 2014) as a Non-Ministerial Department (NMD) on 1 

January 2015. As an NMD, governed by a Board, Revenue Scotland is part 

of the Scottish Administration, accountable to Parliament to ensure that the 

collection and management of the devolved taxes is independent, fair and 

impartial. 

Comment on the Bill 

Revenue Scotland responded to the Scottish Government’s consultation on a 

draft Bill in February 2017. Our views have not changed and we therefore 

simply take the opportunity to reiterate them. 

Revenue Scotland supports the need to achieve greater diversity in the 

representation on public boards in Scotland but feels that the Bill as drafted 

is too restrictive. The Bill only deals with gender representation but does not 

address the need for greater representation of people from other equalities 

groups. Revenue Scotland therefore supports widening the scope of the Bill 

to achieve greater diversity on public boards. 

We are pleased to note that RS is already in compliance with the provisions 

of the Bill, and as such would incur no additional costs if the Bill is passed. 
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Introduction 
 
I very much welcome the opportunity to respond to the consultation on the Gender 
Representation on Public Boards (Scotland) Bill. I am currently a Lecturer in Law at the 
University of Bristol. My research interests include the representation and participation of 
women in paid employment, including the ‘boardroom diversity’ debate on which I have 
published. I am a dual-qualified solicitor and before working in academia, I practised in Scotland 
and England including a period with the former Equal Opportunities Commission.  
 
Response to questions 
 
Impact, if any, on people applying for an appointment as a non-executive member of a 
public board 
 
The proposed gender representation objective, if supported by appropriate sanctions (see 
below), is likely to have a positive impact on the number of women applying for appointment. If 
the aim of the Bill is to ensure the broadest representation of women in Scotland in order to 
secure a wide diversity of viewpoints, it is important to bear in mind the following: 
 

1. The Bill is currently limited to women. While there are experiences and characteristics 
that many women share, there is equally a diversity of experiences amongst women. 
Differences of socio-economic status, race, religion, age, sexual orientation, and 
disability (amongst other things) can lead to markedly different experiences of the world. 
The Parker Review has, for example, highlighted how little corporate boards reflect the 
ethnic diversity of the UK population.1  
 

2. Related to the above comment, it would be helpful for public bodies to be provided with 
guidance on how best to ensure the diversity of viewpoints on public boards, particularly 
if, as currently drafted, section 4 requires assessments to be made on which candidates 
are ‘best’ or ‘equally qualified’. As I explain below, this wording allows an element of 
subjectivity to be included in the appointments process. Without further guidance or 
definition, the risk is that selection panels will look for candidates who ‘fit the mould’ of 
what a non-executive should be or who are limited to those with current or significant 
public board experience. Although undertaken in the corporate context of FTSE350 
board appointments, an inquiry by the UK’s Equality and Human Rights Commission into 
fairness, transparency and diversity in board appointments found that some role 
descriptions required candidates to have previous boardroom experience ‘which risks 
ruling out suitable candidates from other sectors and could discriminate against 
candidates from groups that are under-represented on company boards’.2 Moreover, 
some roles required ‘chemistry’ or ‘fit’ with other board members. As these were 
undefined, this allowed an element of subjectivity to be brought into the recruitment 
process.3 
 

3. The Norwegian experience of having 40% of board appointments comprising women 
provides a cautionary example of an unfortunate side-effect of taking a somewhat narrow 
approach to the issue of the suitability of candidates for board appointment. Norway’s 
requirement (introduced in 2006) that public company boards should comprise 40% 
women led to the emergence of an exclusive group of women in whom significant power 
was vested – ‘the Golden Skirts’ – who went on to hold multiple board appointments. To 
ensure that this experience is not replicated in Scotland, consideration might be given to 

                                                           
1
 Sir J. Parker, ‘A Report into the Ethnic Diversity of UK Boards: “Beyond One by ‘21”’ (2 November 2016). 

2
Equality and Human Rights Commission, An inquiry into fairness, transparency and diversity in FTSE350 board appointments 

(EHRC; Manchester, March 2016) at 10. 
3
 Ibid. 
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capping the number of directorships held by any one woman (or man). Seierstad and 
Opsahl also suggest creating ‘affirmative action policies that increase equality across a 
range of parameters’.4 

 
Impact, if any, for those public authorities responsible for encouraging and recruiting 
women to public boards as non-executive members 
 
In the corporate world, where the ‘boardroom diversity’ debate has been most prevalent to date, 
women are thought to bring a competitive advantage to organisations.5 These benefits are 
thought to include a wider talent pool, better governance, and a board that is more 
representative of the stakeholders it serves.6 In my own research, I have found that ‘diversity’ is 
valued highly by organisations. While this was occasionally due to the intrinsically positive 
benefits of diversity, it was more usually associated with a further benefit to the organisation 
such as improved customer insight, better understanding of local markets/communities, and 
enhanced critical or creative thinking and decision-making.7 It is likely that similar considerations 
will apply regarding the impact of women’s appointment in greater numbers to public boards.  

That said, it is important to take care when choosing which arguments to stress when 
discussing the impact of women’s appointments. As tempting as it may be to stress the benefits 
to organisations, there are two drawbacks with this approach. The first is that the empirical 
evidence that more women directors improve an organisation’s performance is mixed at best, 
albeit that these studies have focussed on corporate performance.8 The second is that 
focussing on the benefits that women can bring to an organisation risks an instrumental 
treatment of women, which has been accused of being  ‘demeaning’ in nature.9  Instead, I 
would advocate stressing the gender equality and social justice arguments that have been 
evident already in previous discussions of the Bill. 
 
The Bill is, of course, limited to non-executive directors. This reflects the approach to boardroom 
diversity in the corporate sector where greater efforts to increase boardroom diversity have 
been focussed on non-executives. As of June 2016, the percentage of women on FTSE100 
boards was 26 per cent. However, female executive directorships stood at 9.7 per cent and 
non-executive directorships at 31.4 per cent.10  These figures, showing improvement from 
previous years, appear to show that organisations are willing to work towards greater gender 
parity but given that much of the organisational power rests with executive directors, it would be 
good to see further efforts to increase the number of female executives in the future.  
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The Bill requires public boards to report on the operation of the Act, although Scottish 
Ministers can regulate how this should happen; what should any reporting requirements 
cover and why 
 
In order to ensure comprehensive and accurate reporting, it would be helpful to specify certain 
minimum information that should be disclosed and to complement this with appropriate 
sanctions for non-disclosure. It would be helpful to include: 
 

 Breakdown in percentage terms and numbers of female/male board members including 
the split between executive and non-executive directors. 

 Details of the efforts made in the past year to encourage applications from women. 
 
To put this information into a broader context, it would also be helpful: 

 to consider the gender makeup of the organisations generally in terms of employees 

 to consider further diversity information including not just information relating to protected 
characteristics under the Equality Act 2010 but diversity of experiences, qualifications 
etc.   
 

The reason for this is that patterns of bias (unconscious or otherwise) are often not detected 
until comprehensive information is considered in the round.11 If, for example, a picture emerges 
that shows a 50/50 breakdown of male/female employees at lower organisational levels but 
fewer women in senior positions, this would indicate that an organisation might benefit from 
internal initiatives to encourage more women to ‘move through the pipeline’ in order to gain 
board experience. Similarly, a board profile that shows that most members (whether male or 
female) have similar educational backgrounds and work experiences may well be appropriate 
for that organisation but might also be an indicator that unconscious biases about the type of 
person who will ‘fit the mould’ are in play. 
 
Penalties for non-compliance 
 
Looking at the corporate experience of boardroom diversity, a range of approaches to penalties 
is evident. These include potentially dissolving companies (Norway), giving preference in public 
procurement contracts to companies who have met boardroom diversity targets (Spain), and 
‘comply or explain’ (UK). The UK’s approach in the context of listed companies requires those 
companies governed by the Corporate Governance Code to comply with the principle that ‘the 
search for board candidates should be conducted, and appointments made, on merit, against 
objective criteria and with due regard for the benefits of diversity on the board, including 
gender’.12  Companies are required to comply with the principle, or explain any non-compliance. 
All penalties can be said to be effective, in that in each of these jurisdictions greater numbers of 
women directors have been appointed to relevant boards. 
 
Please tell us about any other comments you feel are relevant to the Bill.  
 
Under section 4(2), guidance might be provided to encourage public boards to think carefully 
about what is meant by ‘equally qualified’. Notions of who is ‘best qualified’ or ‘equally qualified’ 
involve an element of subjective assessment. It is likely that candidates will vary in terms of 
qualifications and experiences. This makes it easier to make the case for a preferred candidate 
on subjective considerations. Given the risk of conscious and unconscious biases moulding a 
particular image of the ‘ideal director’, it would be helpful to showcase examples of those who 
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do not necessarily fit preconceived images and/or those with alternative yet valid 
qualifications/experiences.  

Under section 4(4), the wording might be clarified slightly. As currently drafted, the appointment 
of a man can be justified on the basis of a characteristic or situation particular to that candidate. 
The use of the word ‘characteristic’ is potentially confusing given the term ‘protected 
characteristic’ in the Equality Act. It is clear from paragraph 13 of the Explanatory Memorandum 
that it is not intended to be used in the Equality Act sense but rather is meant more generally to 
mean an attribute. It would be helpful to clarify this. 

Under section 5(1), placing the onus on the public body to take such steps as ‘it considers 
appropriate to encourage women to apply’ is arguably too subjective. It potentially allows for 
very little to be done proactively so long as the appointing body considers it appropriate. The 
insertion of ‘reasonably’ before ‘considers’ would add an element of objectivity to the clause. 

If I can be of any further assistance, please do not hesitate to contact me. 

Roseanne Russell 
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Gender Representation on Public Boards (Scotland) Bill call for views: 

Scottish Social Services Council response (August 2017) 

The SSSC is the regulator for the social service workforce in Scotland.  Our work 

means the people of Scotland can count on social services being provided by a 

trusted, skilled and confident workforce.  We protect the public by registering 

social service workers, setting standards for their practice, conduct, training and 

education and by supporting their professional development.  Where people fall 

below the standards of practice and conduct we can investigate and take action. 

We: 

 publish the national codes of practice for people working in social services 

and their employers 

 register people working in social services and make sure they adhere to 

our Codes of Practice 

 promote and regulate the learning and development of the social service 

workforce 

 are the national lead for workforce development and planning for social 

services in Scotland. 

Our purpose is to raise standards and protect the public through regulation, 

innovation and continuous improvement in workforce planning and development 

for the social service workforce.  Social service workers provide care and support 

for some of the most vulnerable people in Scottish society.  These workers deal 

with complex care needs and make a real difference to peoples’ lives.  

Our response to this call for views focuses on the four areas identified by the 

Equalities and Human Rights Committee, namely: 

 the impact, if any, on people applying for an appointment as a non-

executive member of a public board 

 the impact, if any, for those public authorities responsible for encouraging 

and recruiting women to public boards as non-executive members 

 the Bill requires public boards to report on the operation of the Act, 

although Scottish Ministers can regulate how this should happen; what 

should any reporting requirements cover and why 

 whether there should be penalties for non-compliance with the Bill and 

what these should be and why. 

It also contains a final section which covers other issues. 

 

What would be the impact, if any, on people applying for an 

appointment as a non-executive member of a public board? 

The legislation could lead to an increase in the number of applications from 

women and the number of applications overall. 
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A greater number of applicants will mean that a greater percentage of applicants 

will be unsuccessful in securing appointments. There is a need to explore how 

we can encourage people to continue applying for posts after unsuccessful 

attempts. There will also be a need to make sure that ‘near-miss’ applicants are 

not discouraged from reapplying for non-executive memberships. 

What would be the impact, if any, for those public authorities 

responsible for encouraging and recruiting women to public boards as 

non-executive members? 

The financial impact of these requirements on public authorities should be 

relatively minimal. This assumes that we use current publications (such as our 

equality or annual report) to meet our reporting obligations. We, and many other 

public authorities, have already committed to achieve a gender balanced council 

by 2020 and have begun working towards this.  

The Scottish Government and public authorities must consider ways of 

encouraging applications from women. As an organisation, we have reported on 

our steps to encourage a more diverse range of applicants generally in our 

Equality Mainstreaming Report 2017. The steps include: 

 publicising the experiences of our Council Members and what their 

positions involve to help raise awareness and dispel myths about their 

roles 

 considering appointing ‘shadow’ Council Members to give individuals 

greater experience when applying for board positions 

 developing a succession plan for our Council which will be informed by the 

need to achieve a gender balance. 

There may be a need to explore the relationship between the gender 

representation objective and existing legislative requirements. The Regulation of 

Care (Scotland) Act 2001 requires the SSSC to appoint, as part of a ten person 

Council, at least two people who use or have used care services. It also requires 

the appointment of two SSSC registrants. A scenario could potentially arise 

where the Council – or a public body in a similar position – may struggle to meet 

multiple or contradictory statutory obligations. This example highlights a need to 

explore whether there are any unintended consequences which may arise from 

this legislation. It may also highlight the need to revisit current requirements on 

public authorities. 

 

The Bill requires public boards to report on the operation of the Act, 

although Scottish Ministers can regulate how this should happen; what 

should any reporting requirements cover and why? 

We welcome the opportunity to report on our activity in encouraging women to 

positions on our council. Our preference would be to link reporting on the duties 
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in the Bill to existing reporting requirements. For example, it would be possible 

to include this information within our equality reports and/or our Annual Report. 

Should there be penalties for non-compliance with the Bill? What should 

these be and why? 

We welcome the approach of the draft Bill as published and note that it does not 

contain specific penalties for non-compliance. The Bill will allow public authorities 

such as the SSSC to carry out actions which encourage women to apply for non-

executive memberships within current budgets and using existing resources. 

There will be an opportunity to scrutinise public authorities when we report on 

these activities. It is unclear whether penalties would help to encourage equal 

representation of men and women on public boards. Penalties could affect the 

ability of public authorities to deliver services. 

It is important to bear in mind that public boards are appointed by Scottish 

Ministers. 

Please tell us about any other comments you feel are relevant to the 

Bill. 

It is important that applicants from other underrepresented groups are 

encouraged to apply for board positions. These include, but are not limited to: 

 BME people 

 disabled people 

 LGBT people 

 people who use BSL. 

We recognise that the Bill may improve diversity as public authorities identify 

and try to break down barriers for all underrepresented groups while considering 

the actions they can carry out to achieve a gender balanced board. We welcome 

the Scottish Government’s plans to address this through its equality outcomes 

for 2017-2021 and through applying voluntary positive action measures. 

It is also important that applicants from groups who bring particularly valuable 

insights to individual boards are encouraged. For example, the SSSC encourages 

applications from our registrants, carers and people who use social services.  

We are also mindful of which specific skills are needed at any one time. 

Corporate governance skills are essential and it is important for reputational risk 

that only applicants who have, or show the potential to develop, corporate 

governance skills are appointed. However, we consider other skills which may be 

needed at a particular time, such as financial governance skills or regulatory 

body experience. 

Scottish Social Services Council 

August 2017 
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Equality Network and Scottish Trans Alliance 

Equality Network & Scottish Trans Alliance, 30 Bernard Street, Edinburgh, EH6 6PR 

vic@equality-network.org www.equality-network.org www.scottishtrans.org  

  

The Equality Network is a national charity working for lesbian, gay, bisexual, trans 

and intersex (LGBTI) equality in Scotland. Scottish Trans Alliance is the Equality 

Network project to improve gender identity and gender reassignment equality, rights 

and inclusion in Scotland. 

 

We welcome the opportunity to submit evidence on this bill – our evidence relates 

mostly to how the bill might impact transgender people. At Equality Network and 

Scottish Trans Alliance we use transgender as an inclusive umbrella term to refer to 

anyone whose gender identity or gender expression does not fully correspond to 

their sex assigned at birth, including trans men, trans women, non-binary people, 

and cross-dressing people. 

 

1. the impact, if any, on people applying for an appointment as a non-

executive member of a public board;  

 

The bill should have a positive impact on women applying for appointment as a non-

executive member of a public board. This will hopefully include a positive impact for 

a diverse range of women, including lesbian, bisexual, and intersex women.  

 

One area of concern we have around the current wording of the bill is whether it will 

have a positive impact on transgender women’s representation on public boards. In 

particular, we are concerned that transgender people might be treated as their legal 

sex when applying for an appointment as a non-executive member of a public board, 

rather than as their actual gender identity.  

 

In the first draft of the bill, the wording for the gender representation objective was 

that boards should have at least 50% of people “who are female or who identify as 

female”. In our response to the consultation, we said that this wording was a 

problem, as it implies that there is a difference between those who “are” and those 

who “identify as” a gender. Our suggestion was to change this to people “who 

identify as female”, so that it was clear throughout that the bill sought to improve 

representation of all women on public boards, including transgender women without 

gender recognition certificates. 

 

The current wording of the bill is now: 

 

“The “gender representation objective” for a public board is that it has 50% of 

non-executive members who are women”.  

 

We are concerned that there may be uncertainty about who is included in the term 

“women”. In particular, we are very concerned that transgender women without 

gender recognition certificates may be treated in a discriminatory manner when 

applying to be non-executive members of a public board. It is crucial that the bill is 
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written and implemented in a way that is clearly inclusive of all women, including 

transgender women who do not have gender recognition certificates. 

 

For example, consider a scenario in which a transgender woman applies for a 

position as a non-executive member of a public board, and is judged equal to a 

candidate who is a man. If she did not have a gender recognition certificate (so 

despite being a woman, her legal sex would still be male), then on a restricted 

interpretation of “women” the appointing person would not be required to select her, 

because it may not be clear that appointing her would count as being: 

 

“with a view to achieving (or making progress towards achieving) the gender 

representation objective immediately after the appointment takes effect.” 

 

This kind of scenario would be discriminatory towards transgender women without 

gender recognition certificates, who are women, and should be recognised as such 

for the purpose of the bill and the gender representation objective.  

 

We note that in the Scottish Government’s EQIA of the bill, it states:  

 

“The Bill now uses the terminology “are women” and the Scottish Government 

will consider whether this needs to be expanded” 

 

We appreciate that the Government may have decided to use “women” rather than 

“identify as female” to closely mirror the protected characteristic of sex, due to the 

fact that under section 37 of the Scotland Act 2016, devolved powers only extend to: 

 

“Equal opportunities so far as relating to the inclusion of persons with 

protected characteristics in non-executive posts on boards of Scottish public 

authorities with mixed functions or no reserved functions.”   

 

However, we would argue very strongly that this terminology does need to be 

expanded. To ensure that all transgender women are included by the bill, our 

suggestion is that “woman” should be clarified within the bill (by amending section 2) 

as follows: 

 

“woman" – 

(a) includes a person with the protected characteristic of gender 

reassignment who is living in the female gender, and 

(b) does not include a person with the protected characteristic of gender 

reassignment who is not living in the female gender. 

 

Our suggested definition is based on the Equality Act protected characteristic of 

gender reassignment, to put beyond doubt that the bill remains within the devolved 

power set out in section 37 of the Scotland Act 2016.  The phrase “living in the 

female gender” is based on the language used in the Gender Recognition Act 2004. 

Defining “woman” in this way would ensure that all women are included in the gender 
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representation objective, including transgender women who do not have gender 

recognition certificates. 

 

Part (b) of the definition is needed to ensure that transgender men do not count 

towards the gender representation objective. Without this, a public board might be 

considered to have reached the objective when women remain a minority of the 

board, because one or more board members is a transgender man without a gender 

recognition certificate, who is treated under the legislation as a woman. This would 

be completely against the spirit and purpose of the bill. 

 

It is vital that the bill is both written and implemented in a way which is inclusive and 

respectful of transgender people’s identities. It must not provide additional barriers to 

transgender people’s representation on public boards, or undermine their gender by 

appointing them on the basis of their formal legal sex when that is not the gender 

they identify and live as.  

 

More broadly, we support the evidence in Engender’s submission on the positive 

impact for women on improving their representation on public boards. It is essential 

that this positive impact is felt by all women, and that there is not uncertainty about 

the inclusion of transgender women without gender recognition certificates in the 

gender representation objective. 

 

2. the impact, if any, for those public authorities responsible for encouraging 

and recruiting women to public boards as non-executive members;  

  

We support the evidence in Engender’s submission with regards to the positive 

impact that encouraging and recruiting women to public boards will have on those 

organisations that do so. 

 

Similarly, we think that it is important that a range of methods are used to ensure 

women are better represented on public boards. Although this bill is a welcome step, 

we are supportive of the calls in Engender’s submission for additional measures and 

approaches. 

 

3. the Bill requires public boards to report on the operation of the Act, 

although Scottish Ministers can regulate how this should happen; what 

should any reporting requirements cover and why;    

 

In order to be able to report on the operation of the Act, there should be guidance 

from Scottish Ministers on how to do inclusive monitoring of the gender of non-

executive members of public boards. 

 

Specifically, it is important that public boards are required to include a non-binary 

option when they report on the gender of their non-executive members. We would 

suggest that the government propose that public boards undertake monitoring in the 

way recommended in our guidance coproduced with Stonewall Scotland 
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(http://www.scottishtrans.org/wp-

content/uploads/2017/06/getting_equalities_monitoring_right.pdf).  

 

Our guidance around monitoring is based on research we undertook with 895 non-

binary people across the UK. When asked whether they were able to accurately 

describe their gender on forms when accessing services, only 1% said they were 

always able to, and 58% said they never could.  

 

When we asked non-binary people about the personal impact of the widespread lack 

of non-binary visibility in service provision, including their not being represented in 

the language used on forms, 84% said they felt like their gender identity wasn’t valid, 

83% felt more isolated or excluded, 76% had lower self-esteem and 65% felt they 

had poorer mental health.  

 

It is important that these experiences of being excluded in services are not replicated 

by Scottish public boards. As reporting on the operation of the Act will require public 

boards to monitor and report on the gender of their non-executive members, Scottish 

Ministers should take this as an opportunity to show leadership on inclusive 

monitoring of non-binary people.  

 

More broadly, we think that reporting requirements should be set out explicitly by 

Scottish Ministers, and that there should be requirements for boards to report 

publically on whether they have achieved the gender representation objective. 

Where boards have not achieved the objective, or made progress towards achieving 

the objective, they should be required to explain what measures they have been 

taking to do so. 

 

4.   whether there should be penalties for non-compliance with the Bill and 

what these should be and why;   

 

We feel that there must be accountability measures in place to ensure that boards 

comply with the gender representation objective. We support the suggestions in 

Engender’s submission on penalties for non-compliance. 

 

5. Please tell us about any other comments you feel are relevant to the Bill. 

 

We are also concerned that in section 4(4), the wording has been changed to say: 

 

“The appointing person- 

(a) must consider whether the appointment of a candidate identified under 

subsection (2) who is not a woman is justified on the basis of a characteristic 

or situation particular to that candidate, and 

(b) if so, may give preference to that candidate.” 

 

In the consultation draft of the Bill, in place of “is justified on the basis of a 

characteristic or situation particular to that candidate”, the test was “there are 
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exceptional circumstances”. The new wording seems like a significant reduction in 

the threshold for appointing someone who is not a woman in a situation where 

candidates are equally qualified, and appointing a woman would achieve progress 

towards the gender representation objective. We suggest that it would be useful to 

add language to this provision indicating that it is expected only to be used 

exceptionally. 
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The Consultation 

The Gender Representation on Public Boards (Scotland) Bill was introduced by Cabinet 

Secretary for Communities, Social Security and Equalities, Angela Constance MSP in June 

2017. It provides procedures to ensure that women are represented as at least 50% of   

non-executive members. 

 

The Scottish Women’s Convention (SWC) 

The Scottish Women's Convention (SWC) is funded to engage with women throughout 

Scotland in order that their views might influence public policy. The SWC uses the views of 

women to respond to a variety of Parliamentary, Governmental and organisational 

consultation papers at both a Scottish and UK level.  

 

The Scottish Women’s Convention engages with women using numerous communication 

channels including Roadshow events, Thematic Conferences and regional contact groups. 

This submission provides the views of women and reflects their opinions and experiences in 

a number of key areas relevant to the issues around the creation of legislation that will 

ensure equal representation on Scotland’s public boards. 

 

Question 1: 

What is the impact, if any, on people applying for an appointment as a non-executive 

member of a public board? 
 

Women have praised the Bill for determining to align more just representation along the 

basis of gender equality. Board members in the public, private and voluntary sectors do not 

always reflect the people they are appointed to represent. There is a real feeling amongst 

women that this needs to change.  

 

In general, the majority of appointees at both an executive and non-executive level tend to 

be men due to a number of factors pertaining to the inequality that exists within society. 

Men tend to be at a higher level of employment than women, meaning they are often 

perceived as more “committed” to the job. This goes hand in hand with other issues which 

conspire to discourage women from these roles such as the gender pay gap and caring 

responsibilities.  

 

Too often women lack confidence in their own abilities. They underestimate what they are 

capable of undertaking. Job roles tend to be measured in terms of physical abilities. Skills 

such as time management and flexibility, which are often picked up outwith the work 

environment, are not valued by employers or society.  

 

“A man will look at the key skills for a role and say 'I can do three out of five of those so of 

course I'll go for the position', whereas a woman is more likely to say 'I can only do three 

out of five so there's no point in going for it'. Confidence is key." 

 

In order to encourage more gender equality on public boards, positions must be advertised 

where women will be able to see them. Information should be available in, for example, 

libraries, health centres and supermarkets. Making the adverts more visible and accessible 

in these kinds of places would be very beneficial.  

 

“How can I be expected to apply for a position on a board if I don‟t even know where I would 

find the advert? I don‟t have time to go looking for this type of information – it would be so 

much easier if it was put somewhere I‟m actually likely to be.” 
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Another barrier to women’s appointment on public boards is the language used both in 

advertising for positions and in the application process. The use of jargon and absence of 

„plain speaking‟ is extremely off-putting. 

 

Women also need to know exactly what is expected of them, the level of commitment that 

is required and how much time they will be expected to devote to the role. There are often 

comments on how women’s lack of involvement in political and public life as a whole is not 

because they do not have the inclination or will to do it. It is because more often than not 

they have to juggle work, caring responsibilities and running a household.  

 

"I would like to become involved in things at a higher level, but I just don't have the time. It 

doesn't help when meetings are in the evenings, because there's no childcare at night so I 

would have to rely on friends and family. I don't know if I can guarantee the level of 

commitment that would be required of me." 

 

“Having worked in the NHS for a long time, I felt the time was right for me to become 

involved on a board as part of the organisation. However the language that was used in the 

application form was at a level that I‟m neither familiar nor comfortable with. The form 

explained what would be expected of me in such a convoluted way that I didn‟t even get 

half way through finishing it.” 

 

Additionally, a significant barrier to women in terms of applying for board membership is 

the way in which these positions are currently advertised. Due to the current “old boy‟s 

network” procedure that still pervades when it comes to appointments, this not only deters 

women but also acts as a substantial barrier within Scotland. Informal networking that 

more often than not occurs through male-dominated careers gives an advantage for 

appointment, giving someone a role without it being formally advertised.  

 

“If that were the case, we would already have women in these positions. The bottom line is 

this – you can‟t get the best person for the job if they‟re not given the opportunity to go for 

it.” 

 

Question 2: 

What is the impact, if any, for those public authorities responsible for encouraging and 

recruiting women to public boards as non-executive members? 

 

In terms of appointments, the Scottish Government must ensure that any advertisement of 

the new Bill and the subsequent advertising of positions for the relevant public boards must 

be clear that this is not merely to fill numbers. Women have commented on this idea of 

feeling like “quantity over quality” when it comes to this.  

 

Recognising skills gained in other areas outside the likes of employment or academia could 

be a successful way of not only ensuring gender balance but also of encouraging more 

creative ways of representation. For example, caring experience is an extremely valuable 

asset that many women possess and often gets taken for granted. The skills and 

experience gained by women undertaking this role could be transferred to other areas. This 

flexible approach would not only ensure a board reflects society proportionately, but also 

that women would be considered for the role.  

 
It cannot be underestimated the impact that quotas will have on the application process. In 

order for women to be fairly represented, these must be introduced. It is, however, 

important to recognise that they are only temporary special measures – that is, they are 

something which should be put in place in the short-term to achieve a longer term aim.  
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“The whole point of quotas is surely to get us to a level playing field, which doesn‟t exist at 

the moment. Once we see more women on public boards, you would hope there will be 

enough momentum to keep us there without the need for specific measures.” 

 

Question 3: 

Should there be penalties for non-compliance with the Bill and what should these be and 

why? 

 

If nothing mandatory is enforced, then boards may continue to fail to meet targets. 

 

“Without sanctions, things will just go on as before.”  

 

It is essential that procedures are not only enforced accordingly, but also contain effective 

retribution when they are not adhered to. Clear accountability mechanisms should be laid 

out within the Bill to give greater clarification of penalties for non-compliance.  

 

Question 4: 

The Bill requires public boards to report on the operation of the Act, although Scottish 

Ministers can regulate how this should happen; what should any reporting requirements 

cover and why?  
 

Reporting requirements are a necessary part of this particular Bill to ensure adequate 

compliance with the legislation. Reporting should include gender analysis but also 

sufficient information around other protected characteristics such as race and disability. 

This would provide a satisfactory amount of data with which to track progress. 

 

This process should be as fair and transparent as possible. Data should be made available 

to the public, as well as to the SG and Scottish Ministers. This will allow not only decision 

makers but those that the legislation will impact to see progress. 

 

Women have told the SWC of their hope that this reporting will also include analysis of any 

perceived failings of public boards to achieve the gender balance. It will also highlight 

where penalties need to be introduced and the impact of these with ongoing monitoring is 

essential. 

 

Furthermore, it is crucial that this accountability and regulation takes place regardless of 

the size of organisation. Ensuring that smaller, less well-known organisations that are 

achieving this target as well as more highly public larger ones is vital to making sure that 

progress does not go unrecognised and that no authorities “slip through the net”. 

 

Question 5: 

Please tell us about any other comments you feel are relevant to the Bill: 

 

It is vital that all interview panels for appointment on public boards have a 50/50 gender 

balance. This sends out a clear message that these organisations are serious about 

creating a gender balance in their governance. 

 

"It would be quite intimidating to go into an interview with only men on the panel. Anything 

put in place to help women become involved would be made pointless if those making the 

decisions were all men." 
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The role of mentors is crucial to women seeking positions on boards. They have spoken 

about the importance of having the support of other women across political and public life, 

employment, trade union involvement etc. The value of having someone who has already 

been there, who can guide others through the process and give advice, cannot be 

underestimated. 

 

"It is the duty of women who are currently in these positions to encourage others to join 

them." 

 

Specific consideration must also be given to women in rural areas, for whom issues such as 

childcare and public transport are exacerbated due to geography.  

 

Employers must be encouraged to support any of their employees who are seeking public 

appointment. Women who currently are or who wish to become board members should be 

afforded flexibility in order to do so. The knowledge, skills and confidence that women can 

gain from being this type of appointment can transfer over to, and undoubtedly enhance, 

the workplace.  

 

Many public authorities, such as the health service, support stakeholders who are 

predominately women. Introducing quotas as a temporary special measure could increase 

the number of women making strategic decisions about services. This, in turn, would 

support women and communities who rely on local provision.  

 

Conclusion 

The SWC welcomes and fully supports the enactment of this particular Bill for 50/50 

representation of women when considering appointments to public boards. Public bodies 

must take into consideration the barriers that women face as a result of gender inequality. 

Assumptions around factors which directly affect women such as childcare access and 

other obstacles to prevention must be taken into account.  

 

Equal representation on public boards will be more representative of society overall. It is 

hoped that women’s voices will reflect the issues, concerns and ideas of those upon whom 

decisions will impact. This, in turn, has the potential to significantly improve matters for 

gender representation. 
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SEStran submission 
 
I write to make the Committee aware of the steps taken by SEStran as a small public 
body to promote diversity ahead of the introduction of the Bill and your scrutiny of the 
legislation. We have lobbied for inclusion in the Bill following omission from the 
original consultation.  
 
Currently, we as regional transport partnerships have a semi regulated appointments 
system. We have no time limit on appointments, but we understand that other public 
bodies have to observe an 8 year rule under the Public Services Reform Act.  
 
This does potentially present a barrier to striking a balance between continuity and 
renewal as outlined in our 2005 guidance of creation and process detailed in 2005 
order. 
 
This is perhaps something further for the committee to consider how best to promote 
equality of opportunity and a level of consistency across all public appointment 
processes. 

 
We have published our Equality Outcomes and committed to a Board Diversity 
Succession Plan. We have also signed up to the 5050 by 2020 commitment and 
sought to undertake outreach activities via Board Observer roles and 
attending/speaking at Come on Board events and worked with the Equate Scotland 
Gender Action Project on a language review of our website and documents and 
found it an excellent service.  
 
We are also scheduled to undertake Unconscious Bias training in September 
through Equate Scotland, it really is a valuable resource in my opinion for 
organisations seeking to address and promote greater diversity.  
 
We were very pleased to receive help from Changing the Chemistry in drafting the 
new Application Pack for Non-Councillor Board members and also the role of “Board 
Observer” for which a remit is included in the Annex of our Board Diversity Plan.  
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Universities Scotland 

Universities Scotland welcomes the opportunity to respond to the Equalities and 

Human Rights Committee’s call for evidence on the Gender Representation on 

Public Boards (Scotland) Bill. We have taken the opportunity to share our views on 

what the Bill would mean for Scotland’s 19 higher education institutions (HEIs) who 

will be within the scope of the Bill if it passes into statute in its current form. 

Our members, Scotland’s 19 HEIs are included in this legislation despite the fact 

they are autonomous non-profit institutions. This status has been recognised by the 

Office for National Statistics and has obvious implications for our members’ financial 

and operational capabilities.  

 

The impact, if any, for those public authorities responsible for encouraging 

and recruiting women to public boards as non-executive members 

As currently drafted, we do not envisage any major impact on our members in 

relation to encouraging and recruiting women to our governing bodies. Our members 

are committed to diversity. The actions mandated by the Bill are already standard 

practice across the sector and our member institutions also employ various other 

measures to encourage and recruit women to their governing bodies. As we note 

below, these measures have been highly effective in recent years and already 

women make up nearly half of the sector’s governing body members.  

A university’s governing body (known as the ‘Court’ or ‘Board’ depending on the 

institution) is the highest decision-making body within a university, with overall 

responsibility for institutional strategy and the oversight of management. The 

governing body is responsible for selecting and appointing people to what this Bill 

calls ‘included positions’.  

HEIs are autonomous organisations and governed separately from the public sector: 

we are regulated by the Office of the Scottish Charity Regulator and comply with the 

Scottish Code of Good Higher Education Governance (which will be refreshed later 

this year) and are subject to separate legislation, including the Higher Education 

Governance (Scotland) Act 2016. In addition, older legislation places specific 

requirements on institutions of different kinds, creating a complex picture at the 

sector level.  

One consequence of these complex requirements is that close to half of the 

members of our institutions’ governing bodies occupy ‘excluded positions’ in the 

terms of this Bill – i.e. the institutions and their governing bodies have no control over 

who is appointed to these positions. At some institutions, a clear majority of the 

governing body is ‘excluded’ in this sense. Given this, it is questionable whether 

legislation on ‘included positions’ is suitably targeted. Better overall outcomes are 

more likely to follow from allowing governing bodies to manage gender balance in 

their recruitment in ways that can take into account, where necessary, the gender 

balance across the whole governing body.  

Members of governing bodies must have the range of high-level skills and 

experience needed to run complex institutions of national and international 
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significance. It is also important that the governing body is inclusive of all 

stakeholders and diverse. This helps with the consideration of different perspectives 

and to improve the scrutiny of decision-making. 

HEIs are working hard to ensure diversity and have made substantial progress 

towards gender balance in recent years. The sector has, over time, developed clear 

and consistent processes for appointments to its governing bodies, which have been 

incorporated into the Scottish Code of Good Higher Education Governance. The 

appointment process is overseen by a nominations committee at each HEI. This is 

required to have student, staff and independent members. 

The sector has made a commitment to aim for gender-balanced governing bodies at 

every institution. For the purposes of this commitment, ‘gender-balanced’ was 

defined as having at least 40% of each gender among those members who are 

appointed by the governing body. It is important to understand that this is no less 

ambitious than the Bill’s gender representation objective, and is arguably more so, in 

that, by design, it allows for sensitivity to other underrepresentation issues. The 40% 

commitment recognises that a 50:50 gender balance is the ideal, other things being 

equal, but also allows a necessary degree of flexibility for when other things are not 

equal, whether in terms of required skills or the need to address underrepresentation 

across other protected characteristics. The Bill also recognises these factors, 

mandating actions towards the achievement of the 50% objective only where these 

other things are equal.  

The Scottish Code of Good HE Governance, introduced in 2013, also requires all 

governing bodies to set goals for equality and diversity and to monitor progress. This 

extends consideration of diversity to other protected characteristics. These elements 

of the Code are expected to receive more prominence as a result of a review of the 

Code that is currently in progress.  

These measures have proved highly effective. The sector has made significant 

progress in recent years. Sector-wide, there are 212 positions on governing bodies 

appointed by the governing body itself. 47% of these positions are held by women. 

This compares to 42% in January 2017, 39% in January 2016 and 32% in late 2014. 

Currently 10 HEIs in Scotland meet the Bill’s gender representation objective, 

compared with four in January 2017. Five of our HEIs have more women than men 

in these included positions.   

Given such progress in our sector and others, and given the importance of also 

addressing under-representation with respect to characteristics other than gender, it 

remains unclear why the Scottish Government has chosen to take a legislative 

approach with respect to gender balance.  

HEIs are autonomous organisations and governed separately from the public sector: 

we are regulated by the Office of the Scottish Charity Regulator and comply with the 

Scottish Code of Good Higher Education Governance (which will be refreshed later 

this year) and are subject to separate legislation, including the Higher Education 

Governance (Scotland) Act 2016. In addition, older legislation places specific 
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requirements on institutions of different kinds, creating a complex picture at the 

sector level.  

One consequence of these complex requirements is that close to half of the 

members of our institutions’ governing bodies occupy ‘excluded positions’ in the 

terms of this Bill – i.e. the institutions and their governing bodies have no control over 

who is appointed to these positions. At some institutions, a clear majority of the 

governing body is ‘excluded’ in this sense. Given this, it is questionable whether 

legislation on ‘included positions’ is suitably targeted. Better overall outcomes are 

more likely to follow from allowing governing bodies to manage gender balance in 

their recruitment in ways that can take into account, where necessary, the gender 

balance across the whole governing body.  

 

The impact, if any, on people applying for an appointment as a non-executive 

member of a public board 

As noted above, our member institutions already employ a range of measures to 

encourage applications from women and have an excellent record of increasing the 

appointment of women candidates for governing body membership in recent years. 

Since our institutions’ practices already go above and beyond the requirements of 

the Bill, the experience of applicants is unlikely to be significantly affected by this Bill 

passing into law. 

Nonetheless, we are concerned that the Bill’s exclusive focus on gender could send 

an unfortunate and no doubt unintended signal to male applicants from other 

underrepresented groups. We appreciate and welcome the fact that the Bill includes 

a provision for considering relevant non-gender characteristics when choosing 

between applicants. However, it should be borne in mind that the decision to 

enshrine certain actions in law sends certain messages out to society at large. To 

the extent that the Bill’s focus on gender sends a positive message to potential 

applicants who are women, it also could convey an equal and opposite message to 

those with other protected characteristics. We believe that a more flexible, non-

legislative approach is more appropriate for this reason, in addition to having proven 

highly effective. 

 

The Bill requires public boards to report on the operation of the Act, although 

Scottish Ministers can regulate how this should happen; what should any 

reporting requirements cover and why 

Our members are already reporting as a consequence of the Public Sector Equality 

Duty, which our members regard as appropriate and sufficient. We believe that the 

Public Sector Equality Duty Amendment Regulations 2016 would benefit from a 

period of ‘bedding in’ before being adapted or usurped by other reporting 

mechanisms.  

As a condition of Scottish Funding Council (SFC) grant funding, our members must 

comply with the Scottish Code of Good Higher Education Governance, which 
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requires each governing body to have policies to further equality and diversity 

amongst its own membership. These goals have to be monitored too. Furthermore, 

HEIs are required to report Equality and Diversity data on governing body members 

to HESA. There would appear to be no requirement for additional reporting from 

HEIs as Scottish Ministers will be able to request the data directly from the SFC. 

Aside from what our members already report as part of the Equality Duty, it is hard to 

envisage what further details would be necessary and/or add value. Our members 

work on the principle of continuous enhancement in all our operations. 

If the Bill is passed, care should be taken to avoid the duplication of reporting 

requirements across different legal and regulatory frameworks and the consequent 

unnecessary administrative burden on institutions.  

 

Whether there should be penalties for non-compliance with the Bill and what 

these should be and why 

Our members’ governing boards are different to other bodies proposed for inclusion 

in this legislation as our members are autonomous institutions. We would find it 

especially inappropriate if any organisation were to be penalised for choosing to 

address another kind of under-representation where there is not a significant gender 

imbalance in the composition of its governing body. Given recent progress towards 

gender balance in our sector and others, we see no motivation to adopt a punitive 

approach. As stated above, the sector is committed to diversity and is well on course 

to ensure it complies with the aspirations of the Bill. 
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Women 5050 –response to call for evidence on the Gender Representation on Public 

Boards (Scotland) Bill 

 

Introduction 

Women 5050 is a campaigning group advocating for at least 50% women candidates in all 

council and Scottish Parliament elections and at least 50% women on public boards. We are 

a cross party group with representation and support from four out of five political parties 

and support from the majority of Members of the Scottish Parliament. 

We believe that structural inequality and societal attitudes facing women prevent them 

from taking on leadership positions in public life. Currently the outlook for women in 

Scottish public life is as follows1: 

35% MSPs 

29% Councillors 

28% Public body Chief Executives 

26.3% University Principals 

21.7% Health service board chairs 

6.35% Head of transport bodies 

23.3% Sheriffs 

Whilst effort has been made to encourage women to apply for positions in some areas of 

Scottish public life, if this remains on a voluntary basis, this effort will not lead to fair 

representation. As such, Women 5050 strongly support this bill and legislation passed to 

ensure fair representation of women on public boards. 

 
 
 
                                                           
1
 Engender; Sex and Power, 2017 
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The impact, if any, on people applying for an appointment as a non-executive member of 
a public board: 
 
Applying gender quotas to increase women’s representation has been proven to have a 
positive impact on attitudes towards women’s leadership2 and organisational performance3.  
When it is clear that women are under-represented across Scottish public life, we believe it 
is the duty of Government to take action to pursue fair representation, particularly when 
evidence has repeatedly shown the positives of doing so.  
 
We believe there are two possible ways in which there may be some impact on people 
applying for an appointment as a non-executive member. Firstly, it is critical that the 
definition of “women” is clearly inclusive of transpeople. The current definition leaves space 
for ambiguity and we believe it may then create an unfair barrier by defining transpeople by 
their legal sex rather than their gender identity. As such, we support the Equality Network’s 
submission which states that the definition of women; (a) includes a person with the 
protected characteristic of gender reassignment who is living in the female gender, and (b) 
does not include a person with the protected characteristic of gender reassignment who is 
living in the male gender. 
 
Secondly, we recommend that the bill is clear that the representation of women being 

sought is as wide as possible. In other words, fair representation of women can only be 

called “fair” if it includes women from all socio-economic backgrounds, black and minority 

ethnic women, disabled women and LBT women. An exaggerated criticism of the gender 

quotas pursued in Norway, is that a small group of elite women sat on multiple boards 

(knows as “Golden Skirts”), in reality, only 15% of women board members had positions on 

more than 1 board4 (compared to 10% of men) after the first year of legislation. This 

percentage is a likely consequence of the introduction of the boardroom quotas and the 

increased demand to recruit women. However, as this is a potential short-term 

consequence, effort must be made to ensure that recruitment to public boards is reaching a 

wide, fair and representative audience of women.  

  

                                                           
2
 Pande and Ford, 2011 

3 Mijntje Lückerath-Rovers,2013 
4
 LFIG and Fabian Women, 2013 
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The impact, if any, for those public authorities responsible for encouraging and recruiting 

women to public boards as non-executive members: 

We recommend that guidance is issued on what “encouraging and recruiting women” would 

mean in practice, as it is possible that boards will pursue the same recruitment activities as 

they have done to date. We recommend that any guidance issued includes: 

 An expectation of training on unconscious bias and gender equality for all members 

of recruitment panels for public boards. 

 Good practice in outreach activities to women of diverse audiences. 

 Guidance on how to write job advertisements and job descriptions which do not 

used masculinised language and are welcoming to women. 

 A review across the public authority (not simply the board) on their workforce and 

employment practices through the lens of gender equality. With recommendations 

that they pursue positive action measures, flexible working, publish (and take action 

on) gender pay gaps and tackle occupational segregation. 

Furthermore, to encourage outreach and for public authorities to take bolder action, it is 

recommended that the bill includes a requirement for women to comprise 50% of 

applicants who are interviewed.  

Finally, effort must be put in to inform and educate public authorities and the wider public 

on the need for this legislation. There is considerable misconception on what is positive 

action and a confusion with positive discrimination. It is critical, both for the women 

applying for board positions and for the public authorities, for there to be a clear, 

unambiguous narrative around the need for this legislation to firmly move us away from the 

unhelpful idea that this is providing women with some form of “special treatment”, when it 

is in fact, correcting a structural imbalance. 

The Bill requires public boards to report on the operation of the Act, although Scottish 

Ministers can regulate how this should happen; what should any reporting requirements 

cover and why; and whether there should be penalties for non-compliance with the Bill 

and what these should be and why: 

We strongly recommend that the Bill includes reporting mechanisms and penalties for non-

compliance.  

We recommend the following 

 Public authorities should be legislated to publish action plans on how they will meet 

the 50% target including deadlines which they are held to. 

 Public authorities should be legislated to publish reports on the number of 

applicants, the percentage of these applicants by gender (and all protected 

characteristics) and percentage of successful applicants.  
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 That reporting by public authorities should be monitored regularly by the Scottish 

Government with a responsibility on the Scottish Government to publish and report 

progress to the Scottish Parliament (dates should be set and made public as to when 

this reporting would take place).  

The above recommendations are made to ensure public accountability and to ensure that 

public authorities are taking necessary action to make change.  

On compliance, we recommend that penalties be put in place for public authorities who do 

not meet reporting duties and/or the quotas target by 31st December 2022. Without 

accountability and consequences for not meeting the aim of this bill, it is unlikely that any 

substantial change will be made. As mentioned already, voluntary mechanisms do not work 

for this very reason. Reviewing quotas systems across the world, it is clear that where there 

is action on inaction by Governments or an autonomous, appointed body, the quotas carry 

more weight and are acted upon at a faster speed by authorities. Without such 

consequences, quotas are seen as merely a recommendation.5 

Please tell us about any other comments you feel are relevant to the Bill: 

Whilst this Bill is focused on non-executive members of public boards, we recommend that 

some form of reporting duty also be placed on executive membership. In Schedule 1 of the 

Bill, the table outlines the positions which are excluded from gender quotas. The positions 

listed are, in the main, chairs, convenors, appointments made by Ministers or elected 

members from other positions (e.g. councillors). Whilst it is evident why these have been 

excluded from this Bill, these are also memberships where the majority in the position are 

likely to be men. To ensure fair representation is being pursued at all levels of Scottish 

public life, we would welcome some consideration into how this can be enacted at the very 

top and if there is potential for there to be a reporting mechanisms into the Scottish 

Government, which is then reported to the Scottish Parliament, on the gender data of these 

roles.  

                                                           
5
 Dahlerup and Freidenvall, 2005 
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Introduction 
Women’s Enterprise Scotland (WES) collaborates in partnerships to create an entrepreneurial 

environment where women-led businesses can start up, flourish and grow, thus increasing the 

numbers of women led businesses and creating a pipeline of growing, sustainable businesses to 

boost the Scottish economy. WES welcomes that the Scottish Government believes that the current 

under-representation of women in decision making positions is not acceptable and decisive action is 

needed to redress the imbalance. 

Women‘s voices must be heard, and this includes the boardroom. Not only is this fundamental to 

equality and social justice, but there is a strong economic imperative for diverse boards. According 

to recent research, 1 in the UK, 330 of the FTSE 350 now have a woman on the board.  While this 

may be seen as progress, however, for the most part, these women are non-executive directors. Of 

the 1,050 companies studied in this research, in India, the UK and US, only 127 employed women as 

executives. 

Research in The Herald in 2016 revealed that just 15 per cent of boardroom seats among Scotland’s 

40 trading companies on the London Stock Exchange were held by women. Furthermore, there were 

only nine female executives employed in these businesses.2 

The economic case for gender equality is becoming more compelling as more evidence is gathered 

through research and monitoring and evaluation. Research by Catalyst found a 26 per cent 

difference in return on invested capital between those companies whose boards were 19 to 44 per 

cent female and those with zero female. 3  

While most of the research in this area has focussed on corporate boards, similar rules apply to 

public boards.  International evidence suggests that a lack of gendered power balance in the wider 

public domain ultimately has a major impact on equality of outcomes across government.4 

Points for consideration  
Impact on people applying for an appointment as a non-executive member of a public board. 

Cultural norms are dominant in Scotland and are often supported by widely held stereotypes about 

the skills, abilities and preferences of women and men. This leads to occupational segregation – both 

vertical and horizontal -  in the labour market which in turn contributes to issues such as the gender 

pay gap.5 Such segregation contributes to making women feel less confident in their skills and 

capacities as potential managers, leaders and potential board candidates, thus resulting in their lack 

of representation.6 When analysed more closely, it is likely that this is not an individualised problem 

of self-confidence but more an informed assessment drawn from a range of market signals 

                                                           
1
 ‘Women on boards bring better financial returns’ Grant Thornton (2015). 

http://www.grantthornton.co.uk/en/insights/women-on-boards-bring-better-financial-returns/ 
 
2
  http://www.heraldscotland.com/business/14919210.Demands_made_for_more_female_execs/  

3
 http://www.catalyst.org/issues/board-diversitydirectors.  

4
 World Development Report 2012 Background Paper: ‘Gender quotas and female leadership’. World Bank 

(2012) 
5
 ‘Gender Pay Gap Statistics’.  Close the Gap (2016) 

6
 ‘Women Entrepreneurs in the OECD: Key Evidence and Policy Challenges,’ Social, Employment and Migration 

Working Papers, No. 147, OECD (2013) 
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concerning women’s suitability and fit. The self and /or society-imposed structural constraints of 

women’s lives combined with negative stereotypes limit women in several ways. 7 

A study by Edinburgh Napier University8 indicated that women bring many benefits to organisations 

based on life experiences. These benefits included: less inappropriate risk-taking; a more ‘common 

sense’ and more open-minded approach; higher probability of deliverable results; different inter-

personal skills; and more engaging team-players. 

The study also highlighted three key areas of barriers for women to progress to board roles -  career 

continuity; a lack of confidence and a sense of under-valuing themselves; and lack of appropriate 

networking and mentoring, as a result of a lack of female role models.  

The Bill must recognise and accept the existence of these and other barriers for women, and 

propose a series of positive outcomes before it can be truly effective.  Section 5 of the Bill does 

outline how applications should be encouraged but guidance needs to go further to outline a more 

practical approach. 

Impact for those public authorities responsible for encouraging and recruiting women to public 

boards as non-executive members  

Public bodies should already be considering gender equality and therefore, gender balance on their 

boards, as part of their obligations to comply with the public sector equality duty. Public bodies are 

also required to publish their plans to increase diversity on their board. However, recent 

assessments by Close the Gap have shown disappointingly that public bodies are failing to comply 

with these requirements.9  This would suggest that public bodies need clear guidance and a more 

strategic approach to ensuring progress on the improvement of gender diversity on their boards.  

Also, it is important to monitor the gender composition of ‘executive’ committees/leadership bodies 

within larger boards. The key decision making capability is often vested in a small group of 

individuals, and boards operating with this kind of group structure should be monitored and 

required to report on gender equality. 

Multiple and varied voices have a wide range of experiences, and this can help generate new ideas 

about products and practices 10. Studies have shown greater gender diversity helps to unearth novel 

solutions and powers radical innovation 11 and that diversity of thought powers innovation. Also, 

businesses founded by women with previous entrepreneurial experience have been found to be 

more likely to innovate and invest in research and development.12 

A suggested method of encouraging more women may be a ‘pipeline’ approach which could target 

women at various stages of their employment journey.  This could include opportunities for women 

to get experience on work committees or charity boards. Setting up ‘junior’ or ‘apprentice’ boards, is 

also another way of developing confidence and board skills.   

                                                           
7
 ‘Women in Enterprise: A Different Perspective’ RBS group (2013) 

8
 Cadenhead, L. (2014) ‘Women on Board, Board Diversity Campaign’. (August 2014) Edinburgh Napier 

University.  
9
 ‘Making Progress? An assessment of employers’ performance of the public sector equality duty’. Close the 

Gap (2015) 
10

 ‘How Diversity Can Drive Innovation’. Harvard Business Review (2013) 
11

 ‘Gender Diversity within R&D Teams’, Journal of Innovation, Organisation and Management 2013 (Vol 15) 
12

 ‘Economic Benefits of Gender Equality’ European Institute for Gender Equality (2017) 
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Over 90% of respondents in the Edinburgh Napier University study stated a need for more training 

and development to enable women to progress to board roles. It was felt there were four key 

themes to be addressed in a training package - basic business skills; boardroom skills; personal 

development skills; and personal practical skills for applying for roles. 

The Bill requires public boards to report on the operation of the Act, although Scottish Ministers 

can regulate how this should happen; what should any reporting requirements cover and why;  

Effective monitoring and reporting is crucial for measurement, evaluation and change. Action plans – 

some of which should already be present as a result of compliance with the public sector equality 

duty – should be achievable and measurable with timescales attached. A gender analysis of all data 

gathered within public bodies should be conducted to provide measurement against a set of agreed 

gender equality outcomes.  

Boards, too, should have clear actions plans set to achieve and maintain gender equality, with 

progress demonstrated over an agreed timeframe. If there are barriers to achieving this, boards 

should state those barriers clearly and if they require external support to deliver change. A national 

data ‘dashboard’ should be established to evidence progress at national, regional and sectoral level - 

also at FTSE 100, FTSE 250 and SME levels. 

Whether there should be penalties for non-compliance with the Bill and what these should be and 

why.  

Some level of penalties for non-compliance must be made in order to progress change in this area. 

Suggestions may include changing eligibility for some types of government support – e.g. receipt of 

economic development grants; access to government procurement contracts.  Possibly a system of 

financial penalties could be established which would ensure more respect for listed quotas.  There is 

already evidence that public bodies have failed to comply with the public sector equality duty 

requirements to publish board diversity data – with no sanctions being made against them -  

therefore, some penalties should be applied. 13 The pace of change is far too slow and, if no 

penalties are proposed, and no policing is planned for the implementation of the Bill, then it is 

unlikely that the situation will change quickly – if at all -  despite the Bill being a positive step 

towards addressing the lack of women on boards and women in decision making roles.  

Please tell us about any other comments you feel are relevant to the Bill. 

Public Boards should reflect the experiences and perspectives of its services and client users. Gender 

representation is important but a wider diversity is too, otherwise only white and non-disabled 

women will benefit from the widening of access.  

Other points for consideration towards the effectiveness of the implementation of the Bill include –  

 The need for more prescriptive guidance to be available to public bodies. 

 The application processes need to be examined and gender proofed – bearing in mind the 

barriers as highlighted by research.  

 Women need to be encouraged and supported to apply. This includes young women as it is 

important to develop a pipeline of young people through the system. 

                                                           
13

 ‘Making Progress? An assessment of employers’ performance of the public sector equality duty’ Close the 
Gap (2015) 
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Women’s Enterprise Scotland 

 
 

 Robust reporting mechanisms need to be in place, and any penalties enforced by a 

resourced and experienced organisation such as the Equality and Human Rights Commission 

Scotland. 

86


	Accounts Commission
	Bernie Bell
	Changing the Chemistry
	Close the Gap
	Colleges Scotland
	Call for Evidence on the Gender Representation on Public Boards (Scotland) Bill

	CRER
	EHRC
	The Equality and Human Rights Commission is the National Equality Body (NEB) for Scotland, England and Wales. We work to eliminate discrimination and promote equality across the nine protected grounds set out in the Equality Act 2010:  age, disability...
	We are an “A Status” National Human Rights Institution (NHRI) and share our mandate to promote and protect human rights in Scotland with the Scottish Human Rights Commission (SHRC).

	Engender
	Equality Challenge Unit
	Equality Challenge Unit Submission to the Equalities and Human Rights Committee
	Gender Representation on Public Boards (Scotland) Bill

	Inclusion Scotland
	Institute of Directors
	Law Society of Scotland
	Impact on people applying for an appointment as a non-executive member of a public board
	Impact for those public authorities and appointing persons responsible for encouraging and recruiting women to public boards as non-executive members
	Reporting requirements
	Penalties for non-compliance
	Other comments

	Revenue Scotland
	Roseanne Russell
	Scottish Social Services Council
	Scottish Transgender Alliance
	Scottish Women's Convention
	SEStran
	Universities Scotland
	Women 5050
	Women's Enterprise Scotland
	Introduction
	Points for consideration




