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Purpose 

 

1.1 The purpose of this submission is to provide an oversight in relation to 

the proposed Disregard scheme for homosexual offences being 

implemented by Scottish Government.   

 

Background  

 

2.1  On 1st May 2012 The Protections of Freedoms Act in England and Wales 

received Royal Assent.  The change in legislation was a direct result of the 

Coalition Governments commitment in 2010 to “change the law so that 

historical convictions for consensual gay sex with over 16s will be treated as 

‘spent’ and will not show up on criminal records checks”. 

 

2.2  Following the introduction of this legislation, ACPO published guidance 

in relation to the ‘disregarding’ of certain convictions in relation to certain age 

related homosexual offences. It was agreed that all applications for the 

disregard of convictions would be made to the Home Office; with forces 

contributing to the decision making process by supplying requested 

information on convictions.  

 

2.3  It is worthy of note that the legislation in relation to homosexual acts 

was repealed in England and Wales in 1967, with Scotland not decriminalising 

with age restrictions until 1981.  

 



2.4  Other legislation under the Criminal Law (Consolidation) Scotland Act 

1995 also did not see equality in age restrictions until 2001 and the change in 

the term otherwise than in private with more than two people being present 

until 2011.  

 

Scottish Government   

 

3.1  In August 2016, Criminal Justice Division, Scottish Government 

contacted Public Protection Support seeking comment on the introduction of a 

disregard scheme.  

 

3.2  At this time the following was provided:-  

 

Each case would need to be considered on an individual basis to establish the 

circumstances and facts surrounding the conviction as the legislation would 

not differentiate between consensual and non-consensual activity.  For 

example; where the complainer was a child, consent could not have been given 

due to age or where there was suggestion of some form of power imbalance / 

duress / coercion then enquiry would need to be undertaken to establish 

whether free consent had indeed been given. 

 

3.3  It was agreed that further discussions would have to take place to 

determine a process for applications and the role of Police Scotland and 

COPFS. 

 

3.4 On 25th October 2016, Cabinet Secretary for Justice, Michael Matheson 

MSP, announced that the Scottish Government would introduce an automatic 

formal pardon for those convicted on offences which would now be legal. In 

his speech to parliament he also indicated that a disregard scheme would also 

be created. 

 



3.5  At a later time a meeting was held between Scottish Government Justice 

Division and Public Protection Police Scotland.  

 

3.6  At this time it was discussed whether or not a disregard scheme should 

be administered by the police. The original scheme in England and Wales has 

operated with the Home Office being the administrator and the final decision 

maker.  

 

3.7  During the meeting it was highlighted that if the police were to be 

entirely responsible for the Scottish scheme, the police may no longer be in 

possession of case papers as there may be issues with consent for some 

offences that are not age related. This may require some input from COPFS 

who may also hold data on individual’s convictions. 

 

3.8  It was also highlighted that in the event that the appropriate information 

was not available and there was no clear case to disregard the conviction what 

recourse would the applicant have to appeal or complain. If this lay with the 

police, would this be deemed a complaint against the police and be dealt with 

by PIRC or HMICs. It was explained that if the process was managed by Scottish 

Government they could request information from all agencies including the 

police and COPFS to make a determination.  

 

3.9  It was agreed that a consultation with NPCC regarding the operation of 

the system in England and Wales was required. This is reflected in the Scottish 

Parliament Information Centre (SPICe) Briefing Document 

 

 

Information on Offences and Records Concerned 

 

4.1 As has been provided the repealed offences in relation to age that will 

be subject of pardon are:-  



 

• Criminal Justice Scotland (Act) 1980 Section 80 -  lawful age of 21 for “a 

homosexual act in private” 

• Criminal Law (Consolidation) (Scotland) Act 1995 Section 13 specified 

the new age of consent as being 18 

• Sexual Offences (Amendment) Act 2000 reduced the age from 18 to 16 

in the Criminal Law (Consolidation) (Scotland) Act 1995 Section 13 

 

4.2 This List of statutes and Offences has been updated for subsequent 

consultation, extraction and briefing. The SPICe Briefing Document reflects the 

latest list although CHS also has Army Act and Gross Indecency offences which 

may be in scope. 

 

4.3  National Systems Support have previously provided in a briefing paper 

information on offences contained on CHS. 

The initial research showed CHS contained 47 instances of The Criminal Justice 

Scotland (Act) 1980 Section 80, (7) (C) i.e. specifically referencing age, and 376 

instances of the more general “homosexual act” offences against Criminal 

Justice Scotland (Act) 1980 Section 80 (7) and The Criminal Law (Consolidation) 

(Scotland) Act 1995 Section 13 which changed the age of consent to 18. 

 

In relation to the identified offences it was not possible from the data held on 

the CHS to establish the full facts and circumstances of each conviction. It 

would require further research in original local police records to ascertain the 

full circumstances and nature of the offence and establish if disregard would 

be appropriate. Consideration has to be given to the retention policy for such 

records.  Even by applying the “higher tariff” Current Year + 12 retention 

period for Serious Crime Inquiries there exists the probability that the local 

records for a significant proportion of these offences may not be available. 

 

4.4 Since November 2016 further extraction of CHS data, based on 

expansion of the offences which may require to be considered, has resulted in 



in updated figures as follows; 1261 offences have been recorded against 994 

subjects.  This figure will increase again as the Sexual Offences (Scotland) Act 

1976 S7 has not been included. 

 

4.5 These more recent extracts clearly widen the net of offending being 

examined and some perpetrators of these offences will not be eligible for 

pardon or amendment of their record. 

 

4.6 With the current 100 year rule for offences of a sexual nature being 

retained, there may be convictions for either of the common law crimes from 

1934 onwards. The issue with determining what offences will be consensual 

will require further details of the case to be reviewed. The retention policy of 

current year + 12 years will be a huge inhibitor to determining a disregard of a 

conviction.  

 

 

Financial Memorandum 

 

5.1 An estimation process of demand was subject of a Financial 

Memorandum. However the volume of applications is actually indeterminate 

especially in terms of "speculative" applications i.e. where the applicant's 

offending was non-consensual, predatory or indeed out of scope.  An 

additional factor involved is the timescales.  Given a possibility that subjects 

with Dates of Birth in the early 1960's could be involved, such subjects will be 

eligible to make applications up until at least 2060. 

 

5.2 Police Scotland's costs could be calculated and articulated in much the 

same manner as used in 24 to 29 of the Memorandum outlining Scottish 

Government costs. These costs would be in the order of 2 persons at circa 

£25K salary plus pension, NI and other on-costs.  Total estimate of about 

£70,000 per annum, with rationale as follows. 

 



5.3 Police Records will need to be examined to determine whether there is 

any validity to the subject's application i.e. do they have a conviction on record 

for an offence relevant to the Bill.  Thus Police Scotland will have a resourcing 

burden imposed by all applications. 

 

5.4 Police Scotland would incur cost for the processing time in any work 

required to access, verify and contextualise the CHS conviction information.  

This would involve searching both CHS and other historical records and if such 

are available researching and assessing whether the historical information 

supports or negates the case for deletion.  Given that the decision 

responsibility is with Ministers, Police Scotland will therefore require to 

compile the information and report findings to enable a decision. 

 

5.5 Police Scotland will also incur costs in carrying out the subsequent work 

required to amend, annotate or delete information in any and all Police 

systems on the basis of decisions taken by Ministers. 

 

Conclusion  

 

6.1       Significantly different cost estimates could be arrived at if alternative 

methods of analyses or processing were to be used.  For example if potentially 

"eligible" convictions were identified as in analyses previously 

undertaken.  Resourcing the work to actively address these "eligible" records 

could be significantly more efficient using focussed manual and technical 

processes.  These processes, gathering and compiling relevant historical and 

associated information on the subjects, and if possible "victims", could enable 

Ministers to arrive at a position where all relevant records are identified and 

appropriate decisions taken over the course of one concerted piece of 

work.  Ministers could then consider whether an application process is even 

required. 

 

6.2       If an application process is implemented, Ministers could have 

information and indeed answers to hand to expedite the process. 



 

 

 


