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 The impact, if any, on people applying for an appointment as a non-executive member of a 
public board 

It is recognised that individuals and groups can exhibit unconscious bias when considering 
recruitment of others. There can be a tendency to prefer people who reflect those already in 
the group which leads to the lack of diversity currently seen on boards.  

‘There is a great focus by some of our members who are from a financial business 
background to almost look to appoint people in their own image and to not think more 
creatively about the third sector, charity or social enterprise in the same kind of way 
and to value people from those kinds of backgrounds in the same kind of way.’  

 Secretary  

There is an opportunity for the bill to address this constructively. It’s important that the bill is 
framed positively, enabling boards to identify the gaps in skills and representation that they have 
to allow them to recruit diversely for their needs.  

 

 The impact, if any, for those public authorities responsible for encouraging and recruiting 
women to public boards as non-executive members 

Overall, the impact of the bill should be positive. However, the bill should be framed in a positive 
and supportive way, to facilitate engagement and uptake with the majority of HEIs and colleges 
already committed to diversity and gender equality specifically. There should also be a recognition 
that capacity development and support in relation to developing and implementing initiatives 
under clause 4 should be a core component of the bill’s implementation.  

Many colleges and HEIs have already begun to reconsider board recruitment practices and positive 
action in relation to gender and other protected characteristics in light of the development of HE 
and college codes of good governance, as well as the implementation of Reg 6A of the Equality Act 
2010 (Specific Duties) (Scotland) Regulations 2012 (Specific Duties Regulations 2012).  

In 2015, ECU undertook research in Scotland (http://www.ecu.ac.uk/publications/governing-
bodies-equality-and-diversity-in-scottish-higher-education-institutions/) to understand how 
governing bodies were meeting their legal requirements in relation to governance of equality and 
diversity, and to identify the challenges to increasing diversity of HE governing bodies, current 
practice in this area and examples of effective practice. 

The bill could have a positive impact on the diversity of governing bodies, and the impact of the 
Scottish Code of good HE governance on institutions is a strong precedent. ECU’s research with 
Scottish HEIs in 2015 indicated that the Code has had considerable impact on prompting work to 
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increase diversity of governing body membership in institutions, for many, initiating this work, and 
for others, providing an extra impetus.   

‘[ECU’s research] shows how the implementation of the new Scottish Code of Good Higher 
Education Governance (the Code) has improved the gender diversity of independent 
members of governing bodies.’ 

David Ross, former chair of the Committee of Scottish Chairs 

Some interviewees in the research were clear that the diversity of their governing body was being 
considered before the Code, but that the Code had provided helpful extra incentive to undertake 
activity. While others felt the Code requirements on diversity had created considerable impact.  

‘Our court last year genuinely responded very positively to the Code. In terms of its own 
diversity, I think that the whole issue has become much more to the fore in its thinking and 
in its discussions.’ 

Secretary 

At the time of our research in 2015, good progress had been made in relation to the gender 
balance of HE governing bodies, as reported by the Committee of Scottish Chairs (CSC) in its report 
one year after implementation of the Code:  

= 34% of governing body members were women 

= five of the last six appointments to the role of chair had been women  

= 43 of the last 53 appointments to independent member roles had been women 

Earlier this year, Women Count 2016 revealed that yet further progress had been made on gender 
diversity, with 38% of governing body membership being women (up from 32% in 2013), 28% of 
chairs being women (up from 9% in 2013) and 30% of governing bodies being gender balanced (up 
from 11%). This brings the sector closer to meeting the CSC’s goal of achieving a minimum of 40 
per cent of each gender among independent members of Scottish HE governing bodies, with the 
remaining 20 per cent being made up of either gender.  

This reflects the proactive approach that has been taken by institutions since the introduction of 
the Code and signals the ongoing commitment to increasing diversity of governing bodies that is 
shared by chairs and institutions. However, there is still some way to go until gender balance is 
reached across the sector and efforts, such as development of the bill, will need to be continued.  

Our experience supporting colleges and HEIs implement positive action measures to reduce 
equality imbalances is that this support and guidance is crucial to successfully implementing 
positive action measures. ECU’s research also found that there is some uncertainty amongst 
governing bodies about what positive action is and whether it is legal. Positive action is a useful, 
but under-used, tool in redressing inequality. Without fully utilising positive action, progress 
toward a gender balanced board may be slower. This can be extrapolated to boards and use of 
clause 4, meaning adequate consideration of a framework of skills and knowledge development to 
support assessment of “equally qualified” and effective measures for appointment should be 
made.    

We suggest that public bodies are supported to develop an assessment tool or are provided with 
one, that includes guidance on considering equality in relation to merit, proportionality and 
particularly any potential assessment of ‘equally qualified’.  

It would be important to ensure that public bodies are aware of expectations and that the 
requirements of the legislation are clear, particularly in relation to proportionality. For instance, 



 

 
 

even though positive action measures developed under this legislation wouldn’t be strictly under 
the Equality Act provisions, the current legal conceptions of positive action stemming from UK and 
EU case law would most likely apply (including requirements around proportionality, individual 
flexibility, review/sunset clauses and requirements around transparency and objective criteria).  

Without sufficient clarity as to expectations and proportionality, partially thought through 
measures or unnecessary/disproportionate measures where institutions are already making 
progress.  

 

 The Bill requires public boards to report on the operation of the Act, although Scottish 
Ministers can regulate how this should happen; what should any reporting requirements 
cover and why 

We would recommend that reporting requirements mirror the existing equality reporting 
requirements under the Equality Act 2010 and the Specific Duties Regulations 2012. It’s important 
that reporting processes complement and don’t duplicate these existing mechanisms. The Specific 
Duties Regulations 2012 were recently amended to require public boards to publish the gender 
breakdown of its members and to lay out its plans to increase the diversity of its members. It also 
allows the Scottish Government, from time to time, to collect, nationally collate and disseminate 
information on other protected characteristics. As such, it is a mechanism already familiar to 
public bodies.  

In addition to this, reporting measures could also include: 

- Reporting on progress towards achieving a diverse board, in the first instance, in relation to 
gender but with progress in relation to other protected characteristics.  

- Reporting on the impact of improvements in board diversity. 
- The need to provide equality impact assessments of any processes and procedures in 

relation to board recruitment and development.  

While we recognise that the Bill only legislates for non-executive directors and there is no direct 
control over elected/nominated board members and Scottish Government or College Regional 
Board appointed members. However, several members on the boards of colleges and HEIs are 
elected or nominated from various representative groups. Boards could also be asked to report on 
work they are doing with these representative groups to consider gender and other protected 
characteristics when electing/nominating members, including how they are embedding positive 
action and contributing to the gender representation objective and for the Scottish Government 
or College Regional Boards to consider the specific board’s gender balance when appointing.  

 

 Whether there should be penalties for non-compliance with the Bill and what these should 
be and why 

“Non-compliance” and what means in practice would need to be clearly defined as there may be a 
number of reasons a board might not meet the criteria. Requiring a 50/50 split is not always 
possible and there can be valid reasons as to why. Some imbalance can be natural and could be as 
a result of the need for a particular skill set at that time or filling a position being more important 
than ensuring a strict gender balance. Focussing so strongly on 50/50 could lead to this being the 
focus of recruitment rather than filling a desired skill set, with an emphasis on gender split. Rather 
than expecting a “snapshot” we would suggest that this is averaged over a period of 3-5 years or 
consider a more flexible “range” of 40/60.  



 

 
 

College boards in particular find it difficult to recruit board members generally and may struggle 
initially to attract women in particular. It is possible that a board may have adequate policies in 
place and be implementing them appropriately but still fail to ensure a 50/50 representation. This 
could apply even with appropriate use of clause 4.  

As mentioned above, lack of understanding of clause 4 and appropriate implementation is likely to 
be an issue without appropriate guidance. This is likely to lead to non-compliance with the bill but 
in this case, any penalty would be unduly punitive.  

A clearer understanding of what a board is being penalised for is necessary. Penalties should be 
proportionate to the type of non-compliance exhibited and should be pro-actively framed to 
encourage compliance.   

 

 Please tell us about any other comments you feel are relevant to the Bill. 

Our research found that many HEIs are already working towards best practice in relation to board 
diversity, in its broadest sense. This is echoed in the college sector, where many boards are 
working towards, or have achieved, the voluntary 50/50 by 2020.  

This raises two important questions in relation to the bill:  

 Is a focus on the tiebreak clause a proportionate and likely effective measure? Will it 
address the barriers and challenges actually keeping women from participating on boards? 

 How will the bill positively encourage institutions that are already committed to gender 
diversity and encourage positive action in relation to other protected characteristics?  

ECU’s research with HEIs shows a range of barriers that affect governing body recruitment in 
different ways, particularly where barriers apply to the lack of effective engagement and 
recruitment activity undertaken by institutions to improve the proportion of applications from 
women. Without improvement in these areas, clause 4 might prove ineffective. In our research 
with HEIs, over 70 per cent of governors surveyed felt that there were still challenges to increasing 
the diversity of HEI governing bodies. These included:  

= Limited applicant pool, particularly low applications from women 

= Use of existing networks leading to ‘appointing in own image’ 

= Low level of awareness of the opportunity to be a HE governor 

= Limited influence over elections and appointments to the governing body 

Similarly, the bill should be considered in relation to how it will be received by institutions already 
committed to improving governing body diversity, so that it provides a positive and useful impetus 
to this work. Both the HEI and college sectors work within the codes of good governance that 
provide guidance and a framework for governance that includes equality responsibilities. This is 
line with a Scottish Government statement on the new reporting requirements (from legislation 
EQIA http://www.gov.scot/Publications/2016/03/9832/1):  

The Scottish Government believes that the promotion of gender balanced public boards 
through its 50/50 by 2020 campaign gives a platform for public authorities to test their 
recruitment structures and through addressing the barriers that may be facing women, 
they can use the learning to help make their board positions more accessible to all 
potential candidates, irrespective of their protected characteristics.  

http://www.gov.scot/Publications/2016/03/9832/1


 

 
 

We are asking boards to look at all protected characteristics in their succession planning, 
not just sex, as we recognise the potential benefits for a wide range of groups within 
society.  

The reason that boards will only be required to publish their gender balance is that this 
information is less likely to impinge on data protection legislation, though we are aware 
that consideration will have to be given in the future as to how best to reflect non-binary 
people when reporting, in relation to sex.  

Reg 6A of the Specific Duties Regulations 2012 requires public bodies to lay out their plans to 
increase the diversity across all relevant protected characteristics of their members. The result of 
these changes is that many colleges and HEIs are already considering how to improve board 
diversity, including and beyond gender. Consideration of the bill should include how it fits within 
broader requirements found in other legislation and policy, recognising that many institutions 
already work beyond the bill’s requirements.  

Our research, in relation to board diversity, made the following recommendations: 

= Implement a raft of measures aimed at increasing the number of members from groups 
underrepresented on the governing body.  

= Act to demystify the role and publicise the benefits of being a university governor, including 
the skills that can be developed.  

= Work with employers to increase awareness of the professional development benefits of 
university board positions, secure their flexibility for their employees to serve as governors, 
and to publicise vacancies to their employees. 

= In recruitment of new governors, governing bodies should be clear on the requirements for 
example, time commitments, number of meetings, compensation available.  

= Revaluate advertisement wording and style to attract diversity. Consider broadening the skills 
and experience required to attract women and other underrepresented groups. In the person 
specification focus on relevant skills, underlying competencies and personal capabilities and 
not proven career experience. 

= Advertise vacancies widely, and in targeted media, to reach underrepresented groups. Also use 
existing networks to publicise vacancies and source diverse candidates.  

= Ensure transparent and unbiased selection processes for new members, for example, through 
selection panel training and ensuring gender-balanced selection panels. 

= Communicate the governing body’s commitment to increase its diversity to all electing 
constituents, including the senate, academic council and students’ association, and request 
their support in achieving this. Work with these electing constituents to support them increase 
the diversity of their elections to the governing body. 

= Communicate the governing body’s commitment to increase its diversity to external 
constituents that appoint members to the governing body, such as local authorities. 

 

 

 

 


	Equality Challenge Unit Submission to the Equalities and Human Rights Committee
	Gender Representation on Public Boards (Scotland) Bill

