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16 July 2020 
 
 
Dear Ruth, 
 
Equality and Human Rights Committee evidence session, 25 June 2020: follow-up 
 
Thank you for the opportunity to speak to you and your Committee on 25 June 2020. I hope 
the session will assist your Committee’s inquiry and provided you with assurance that the 
Scottish Government is fully committed to putting equality and human rights at the heart of 
our response to COVID-19. 
 
There are a number of specific issues I wish to follow-up on and therefore I have provided 
more detail on these points in order to further assist your inquiry. For ease of reference, I 
have provided this information in a series of annexes appended to this letter and have 
grouped them by Ministerial Portfolio.   
 
I would also like to make you aware of the Equality and Fairer Scotland Impact Assessment: 
Evidence Gathered for Scotland’s Route Map Through and Out of the Crisis (EQFSIA), 
which was published by the Scottish Government on 2 July 2020.  
 
The Route Map is the collation of measures from a wide range of sectors that have been 
brought forward quickly during an emergency situation in unprecedented times. Publication 
of this EQFSIA does not mark the starting point of equality and socio-economic 
consideration, however, it provides an overview of the evidence that has been gathered so 
far. Full consideration of the impact of measures being taken will continue to be progressed 
by individual policy areas working with stakeholders whenever possible. This evidence sets 
out the impacts we have identified and the types of mitigations that have been put in place, 
either to reduce the harm for a certain group or to promote a positive impact.  
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Additionally, as I committed to at the evidence session, I have provided full membership lists 
of the Social Renewal Advisory Board and the COVID-19 and Ethnicity: Expert 
Reference Group as part of the suite of annexes to this letter.  
 
I hope you find this information helpful and I am happy to engage with you and your 
Committee as our continuing response to this emergency develops. The Scottish 
Government recognises the importance of ensuring that human rights, children's rights and 
equality are embedded in everything we do, including our response to the coronavirus 
outbreak.  
 
 
 

 
 
CHRISTINA McKELVIE 
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List of Annexes 
 
 

Topic Annex  Cabinet Portfolio 

Coronavirus Act 2020 - 
Schedule 9 provisions: “trigger 
point” 

Annex A Cabinet Secretary for Health 
and Sport 

Accessibility and support for 
testing 

Annex B Cabinet Secretary for Health 
and Sport 

Anticipatory Care Plans 
 

Annex C Cabinet Secretary for Health 
and Sport 

Do Not Attempt 
Cardiopulmonary 
Resuscitation (DNACPR) 
forms  

Annex D Cabinet Secretary for Health 
and Sport 

Admission to hospital Annex E Cabinet Secretary for Health 
and Sport 

CMO Clinical Guidance Annex F Cabinet Secretary for Health 
and Sport 

Housing and refuge for victims 
of domestic abuse - Minister 
for Local Government, 
Housing and Planning - Kevin 
Stewart - Cabinet Secretary 
for Justice – Humza Yousaf 

Annex G Minister for Local 
Government, Housing and 
Planning - Kevin Stewart - 
Cabinet Secretary for Justice 
– Humza Yousaf 

   

Full Membership Of The 
Covid-19 And Ethnicity: Expert 
Reference Group: 
 

Annex H  

Full Membership Of The 
Social Renewal Advisory 
Board: 
 

Annex I  
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Annex A 
Coronavirus Act 2020 - Schedule 9 provisions: “trigger point” – Cabinet Secretary for 
Health and Sport 
 
Committee members asked about Schedule 9 provisions of the Coronavirus Act 2020, 
particularly around what would “trigger” these powers coming into force. I have set out 
further detail on this below. 
 
Mental health law in Scotland is based on rights and principles and offers patients significant 
safeguards where compulsory treatment is necessary. Most people who use mental health 
services receive treatment without being subject to an order or certificate under the Mental 
Health (Scotland) (Care and Treatment) Act 2003. For some individuals however, 
compulsory treatment is used to provide the person with medical treatment to alleviate 
suffering and for the protection of both the person and others. 
 
The aim of the time-limited powers contained in Schedule 9 of the UK Coronavirus Act is to 
ensure a person continues to have their rights respected and can access the right level of 
care and treatment when they are unwell. They provide an important safeguard mechanism 
by enabling the mental health system to operate in extremely difficult circumstances and 
would only be switched on in the event the workforce comes under severe pressure. This is 
not an open-ended process and the provisions will not stay on the statute book in the long 
term. 
 
The trigger point for commencing those provisions would be if there was robust evidence 
that the pressures on the system necessitated them, in order to protect patients. As well as 
keeping relevant data (e.g. workforce absence) figures under review, Scottish Government 
officials meet regularly with a group of relevant stakeholder bodies (including the Mental 
Welfare Commission for Scotland, Social Work Scotland, the Mental Health Tribunal for 
Scotland, SCTS and the Royal College of Psychiatrists) to enable discussion of relevant 
trends and to inform advice to the Ministers on the potential commencement of Schedule 9.  
That group is currently of the view that it remains helpful to have those provisions on the 
statute book but there is no need to commence them. That is in line with the letter sent by 
the Royal College of Psychiatrists to you and your Committee last month. 
 
Scottish Ministers committed at the outset to only commencing the powers if we absolutely 
had to, and the fact that they have not been commenced over the initial period of the 
pandemic period is testimony to that commitment. However, this is not an argument for 
giving up the safeguards offered by the provisions at this stage. While the current landscape 
continues to demonstrate that workload pressures are not at the stage where these 
temporary provisions should commence it is recognised that the mental health impacts of 
this epidemic and associated lockdown restrictions may not be felt in full for some months. 
Therefore, whilst we are guarding against it, we cannot be absolutely sure that there will not 
be a further peak. 
 
Even if the temporary provisions contained within Schedule 9 are commenced, the 
expectation is that current legislation will continue to apply until the point when services are 
not able to cope with significant staff shortages or when adhering to the current mental 
health legislation is not practicable or would cause an undesirable delay. These are 
extraordinary measures that do not apply in normal circumstances and even if it becomes 
necessary to rely on the amended provisions, there is still a prescribed procedure to be 
followed when an individual is being assessed, treated and/or detained.  
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Annex B 
Accessibility and support for testing – Cabinet Secretary for Health and Sport 
 
I committed to following up on the issue of the accessibility of testing (including testing 
guidance) and the support available for individuals who may have problems self-
administering a test. I have set out the work the Scottish Government is currently 
undertaking on this. 
 
The Scottish Government has written to every household with details on who is eligible for a 
test, how they book a test, contact tracing and support available for those who need to 
isolate. The leaflet in the household mailing includes details of how to access alternative 
versions. The materials have been translated into 15 different languages, easy read version, 
large print version, audio files and British Sign Language. All are accessible via 
www.gov.scot/test-and-protect. 
 
In terms of support for undertaking the test, there are assisted service lanes at all Regional 
Test Centres. If someone is organising a test for someone else, consent is required from the 
recipient or carer/parent. For home testing kits, friends or family can help with administering 
a test to those who may need help who are within the household. Clear instructions are 
provided with home testing kits. However, if further support is required and if a person is 
feeling very unwell they can phone NHS24 /111 for further assessment and an appointment 
at a local Community Assessment Centre or ask for a home visit in which they can be tested 
if necessary. For those for whom administering a test would cause harm and distress then 
the person/household should still adhere with the isolation guidance for those with 
symptoms. If necessary, they can contact their local health protection team for further advice 
around isolation and contact tracing procedures. We are continually reviewing the routes to 
testing and improving accessibility. 
 
A home visit by a community nurse is also accessible through the NHS24 number /111 for 
those who are very unwell and have COVID-19 symptoms and cannot access a Community 
Assessment Centre. A test can be administered if necessary. As above, we are continually 
reviewing the routes to testing and improving accessibility. 
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Annex C 
Anticipatory Care Plans – Cabinet Secretary for Health and Sport 
 
As the Committee will be aware, those at the highest risk of becoming severely ill from 
Covid-19 due to underlying health conditions were contacted as part of the ‘shielding’ 
programme. We asked GP practices to contact people in this group, in order to discuss their 
healthcare needs, and in some instances (depending on clinical circumstance) this may have 
involved having a conversation regarding ‘Anticipatory Care Planning’ in order to help ensure 
that the individual’s care wishes are fully documented. Anticipatory care plans make no 
assumption about an individual’s needs and are really about capturing their wishes should 
they have a deterioration in their health due to COVID-19 or any other reason.  Anticipatory 
Care Plans are a useful tool to help understand ‘What matters to me?’ in a patients care and 
are suitable for anyone regardless of their health status. 
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ANNEX D 
Do Not Attempt Cardiopulmonary Resuscitation (DNACPR) forms - Cabinet Secretary 
for Health and Sport 
 
There have been instances across the UK where anticipatory care planning discussions, 
particularly those that have encompassed the use of DNACPR forms, could have been 
handled in a more sensitive manner. DNACPR forms are not for everyone. However, it is 
important to recognise that it is sometimes necessary for clinicians to raise difficult matters in 
conversation with people and their loved ones regarding their care wishes should there be a 
risk of them becoming seriously unwell.  In some cases of overwhelming illness, particularly 
in individuals with significant or multiple pre-existing conditions, CPR is simply not effective.  
In these situations doctors/clinicians need to be honest with patients. It is an individualised 
decision between a doctor and their patient or where appropriate their power of attorney.  It 
has to weigh up the chances of CPR being a successful treatment in this individual’s case 
and with their conditions.  It is a difficult and sensitive discussion. It is necessary that when 
appropriate, these discussions take place before an emergency occurs to help ensure that 
the individual has ample time and space to consider what care would be right for them and 
discuss this with their family. It is important to stress that this is no different to how it was 
before the pandemic.  
 
Therefore I’d like to provide reassurance that the guidance on the use of DNACPR forms has 
not changed and we would never want anyone to feel pressured into agreeing a specific care 
plan or completing a DNACPR form if they are not comfortable doing so. The Scottish 
Government’s Cardiopulmonary Resuscitation (CPR) Decisions policy guidance also 
emphasises the importance of ensuring that decisions relating to CPR are made according 
to legislation such as the Human Rights Act (1998) and Adults with Incapacity (Scotland) Act 
2000. 
 
Ideally, these conversations should happen face to face between clinicians and the individual 
including their loved ones. The pandemic made that practically difficult due to the necessity 
of social distancing measures. Therefore, some clinicians, particularly GPs, may have had to 
raise this subject over the phone, which is difficult for the individual, their loved ones and the 
GPs themselves.  
 
In light of concerns raised regarding DNACPR conversations, on 10 April the Scottish 
Government’s Chief Medical Officer, BMA and RCGPs issued a joint letter to GP practices to 
provide advice and support on having anticipatory care planning conversations and to make 
clear that there is no requirement for health professionals to have a DNACPR discussion as 
part of this conversation, unless the patient wishes to discuss it or clinician feels strongly it is 
necessary to raise in conversation for the patient’s wellbeing. 
 
Additionally, on 17 April, a further joint letter from the Scottish Government’s Chief Medical 
Officer, BMA and RCGPs was sent to GPs to reinforce this message and set out how they 
could effectively support care homes during this difficult time. 
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ANNEX E 
Admission to hospital – Cabinet Secretary for Health and Sport 
 
Following my discussion with the committee, I asked my officials to look into concerns 
around people over 65 not being admitted to hospital.  
 
In relation to residents of Care Homes, in April, guidance was issued for the care home 
sector and those whose role it is to support care homes. This included clinical guidance for 
nursing home and residential care residents from the Chief Medical Officer and Chief 
Nursing Officer, which provided targeted advice about COVID-19.  
 
On the issue of admissions of residents to hospital, the guidance made clear that anyone 
who would benefit from additional support should receive this. If an individual would benefit 
from hospital care, and if is in their best interests, and their expressed wishes, then the 
necessary steps to do so should be taken. The guidance also recognises that in some cases 
it would not be appropriate for a hospital admission and in those instances additional support 
may need to be provided within the care home depending on availability of local services.  
 
The guidance makes clear that we expect decisions to admit a person to hospital to always 
be made on an individual basis, irrespective of whether they are a care home resident or 
someone living in their own home, and take account of the person’s needs and wishes. 
These decisions are not always straightforward and require careful consideration by all 
involved. They frequently require careful clinical judgement about the potential benefits and 
unintended distress or harms that may arise from moving people who are often frail or 
vulnerable. The ways that these decisions are made should not be any different to normal, 
non-pandemic times. It is important to note that Government neither directs nor makes such 
decisions.  
 
At no time has there been any mention that those over 65 should not be admitted to hospital. 
 
Additionally, the letter issued from the CMO, RCGP and BMA on the 17 April (referred to 
above), emphasised that there will still be times when a face to face consultation is clinically 
necessary, and makes clear our expectation that health and care professionals will continue 
to enter care settings such as care homes to provide ongoing care and support when 
required, with appropriate safety measures such as PPE in place.  
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Annex F 
CMO clinical ethical guidance - Cabinet Secretary for Health and Sport 
 
The CMO clinical and ethical guidance was discussed during the evidence session and I 
thought that you would find an update on the work we are undertaking in this area helpful.  
 
As you may be aware, the CMO published clinical and ethical guidance on 3 April, which 
aims to support healthcare professionals with decision making throughout this pandemic. 
When it was published, we made it clear that the guidance had been produced in a fast 
paced and ever evolving situation and we welcomed feedback on how it could be improved. 

 
We have worked hard with our stakeholders including Inclusion Scotland, Scottish Care, 
SCLD, EHRC, SHRC and others to try and make sure that this guidance is helpful to 
clinicians, while also meeting our equality and human rights requirements. The final meeting 
of the Equality Impact Assessment took place on 25 June, and I would like to thank all who 
took part for their constructive advice and support. I am pleased to say that both guidance 
documents are much stronger thanks to their participation in this process. 

 
The summary report from the EQIA is currently being drafted. It will focus primarily on the 
key impacts identified during the discussion, and any agreed actions to be put in place to 
mitigate such impacts. The report will be published in accordance with Equality Act 
requirements and I expect that the guidance and the EQIA report to be published by mid-July 
on the Scottish Government website.  
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Annex G 
Housing and refuge for victims of domestic abuse - Minister for Local Government, 
Housing and Planning - Kevin Stewart - Cabinet Secretary for Justice – Humza Yousaf 
 
 
The provision of adequate refuge and housing for women and children experiencing 
domestic abuse has been identified as a priority, both in terms of potential impacts on 
capacity due to COVID and due to a potential increase in demand for women and children 
who are self-isolating with a perpetrator. Prior to the covid-19 outbreak, there were 132 
communal refuge spaces in Scotland and 345 single occupancy spaces. Due to the majority 
of communal refuge moving to single occupancy, we estimate a loss of 60 spaces overall 
from this. In terms of demand on the system, we estimate that 1 in 6 women experiencing 
domestic abuse will present as homeless to the local authority. It is our current 
understanding through our engagement with Scottish Women’s Aid (SWA) that many 
refuges are at capacity and continue to have challenges moving women and children onto 
permanent homes to provide refuge for new and increasing referrals. Our current focus is 
therefore on ensuring that women and children have their safety and wellbeing needs met, 
and are able to access support; and ensuring that the housing system works effectively as 
we transition through the roadmap to recovery. 
 
We continue to work with key partners and third sector organisations to communicate that 
the safety and well-being of women and children continues to be our priority. Police Scotland 
continue to operate ‘business as usual’ and prioritise cases of domestic abuse, and national 
and local services continue to operate, albeit services are re-designed to reflect current 
restrictions and lockdown arrangements. 
 
As you may be aware, Local Authorities have a legal responsibility for homeless services in 
their area, including temporary accommodation and refuge, and we are working with them to 
bring empty properties (voids) back into use and doing more to support victims of domestic 
abuse. On 29 May the Minister for Local Government, Planning and Housing and Cllr Elena 
Whitham wrote to all Local Authorities chief housing officers, Chief Executives of RSL’s and 
the Scottish Association of Landlords to highlight the importance of landlords using best 
endeavours to bring empty properties (voids) back into use where they can safely do so and 
also highlight the importance of developing and reviewing domestic abuse housing policies 
to help support victims of domestic abuse both during and after the pandemic. We have set 
out in the aforementioned letter that it is more critical than ever that social landlords have a 
robust domestic abuse housing policy in place to support victims based on the current good 
practice guidance. 
 
We are also working with SWA and the Chartered Institute for Housing (CIH) Scotland; co-
chairs of a working group tasked with improving housing outcomes for women experiencing 
domestic abuse. The group will make recommendations to the Scottish Government later 
this year, which will build on the 2019 SWA/CIH guidance for social landlords on good 
practice in dealing with domestic abuse. This work was on hold because of the pandemic 
and is now working to a revised timetable, reporting later in the year. 
 
SWA and the Chartered Institute for Housing Scotland have also published Guidance for 
social landlords on specifically on housing, domestic abuse and their response to covid-19.  
This Guidance will help ensure social landlords respond in an informed way to domestic 
abuse in order to prevent women’s and children’s homelessness; support victims of domestic 
abuse effectively; and hold perpetrators to account. Through such Guidance and work 

http://www.lobbying.scot/
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streams, we hope to embed domestic abuse competence within the current housing system 
and to ensure local authorities, landlords and providers adopt policies and procedures that 
reflect the unique needs of women and children experiencing violence and abuse. 
 
In addition, the Homelessness and Rough Sleeping Action Group (HARSAG) was recently 
reconvened to consider the impact of the pandemic on people experiencing or at risk of 
homelessness and make recommendations to Ministers on what actions are needed.  
 
The HARSAG submitted its final recommendations to Ministers at the end of June and their 
report was published on 14 July, following discussion at the Homelessness Prevention and 
Strategy Group meeting on the same day. The HARSAG recommendations build on the 
commitments made in the Ending Homelessness Together Action Plan, with particular 
emphasis on providing emergency accommodation, supporting people to move on into 
settled accommodation and preventing homelessness from happening in the first place. The 
Scottish Government will now work with COSLA and other partners to develop and publish 
an update to the Action Plan which will set out our renewed direction and details of the 
actions we commit to delivering. Scottish Women’s Aid are represented on the 
Homelessness Prevention and Strategy Group, which will oversee delivery of the updated 
Action Plan, and all members will have the opportunity to inform our plans. 
 
The Scottish Government has already committed to improving our understanding and 
response to women experiencing or at risk of homelessness and set out a number of specific 
commitments in our Ending Homelessness Together Annual Progress Report in January. 
We will work closely with women’s organisations and other experts as we deliver these 
commitments as well as the new actions resulting from the HARSAG recommendations. 
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ANNEX H 
  

FULL MEMBERSHIP OF THE COVID-19 AND ETHNICITY: EXPERT REFERENCE 
GROUP: 
 

Name Organisation 

Ima Jackson Co-Chair, Senior Lecturer in the School of Health and Life 
Sciences at Glasgow Caledonian University 
 

Vittal Katikireddi Co-Chair, Senior Clinical Research Fellow at the University of 
Glasgow, and an honorary Consultant at Public Health 
Scotland 
 

Douglas Anderson Senior Scottish actuary specialising in longevity and diversity 
 

Raj Bhopal Emeritus Professor of Public Health at the University of 
Edinburgh 
 

Jatin Haria Executive Director of the Coalition for Racial Equality and 
Rights 
 

Aisha Holloway  Head of Nursing Studies at Edinburgh University  
 

Kaliani Lyle Former Scottish Government Race Equality Framework 
Advisor 
 

Nasar Meer Professor of Race, Identity and Citizenship in the School of 
Social and Political Sciences at the University of Edinburgh 
 

Gina Netto A Reader in the School of the Built Environment, Heriot Watt 
University, specialising in ethnicity and social justice 
 

Rami Ousta Chief Executive Officer, Black and Minority Infrastructure 
Scotland (BEMIS) 
 

Aziz Sheikh Chair of Primary Care Research and velopment, Usher 
Institute, University of Edinburgh 
 

 
Scottish Government officials from key policy areas, and from National Records of 
Scotland and Public Health Scotland also sit on the group. 
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     ANNEX I 
 
FULL MEMBERSHIP OF THE SOCIAL RENEWAL ADVISORY BOARD: 
 

Name Organisation 

Angela O’Hagan Chair of the Scottish Government Equalities Budget Advisory Group  
 

Anna Fowlie Scottish Council of Voluntary Organisations 
 

Bill Scott  Poverty and Inequality Commission  
 

Cllr Alison Evison Convention of Scottish Local Authorities 
 

Eileen Cawley Scottish Pensioners Forum 
 

Emma Ritch Engender  
 

Etienne D’Aboville Glasgow Centre for Inclusive Living 
 

Fiona Lees SOLACE / East Ayrshire Council 
 

Jim McCormick Joseph Rowntree Foundation and Chair of the Edinburgh Poverty 
Commission 
 

Jon Sparkes Crisis 
 

Leigh Sparks University of Stirling  
 

Lindsay Graham Poverty and Inequality Commission 
 

Lisa Maclean Urras Oighreachd Ghabhsainn 
 

Louise Macdonald Young Scot 
 

Maureen Sier  Interfaith Scotland 
 

Neil McInroy Centre for Local Economic Strategies  
 

Sabir Zazai Scottish Refugee Council  
 

Sally Thomas Scottish Federation of Housing Associations  
 

Satwat Rehman One Parent Families Scotland  
 

Susan McPhee  Formerly of Citizens Advice Scotland 
 

Tressa Burke  Glasgow Disability Alliance  
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