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Dear Ruth 
 
I attach the Scottish Government’s response to the recommendations made in the Equalities 
and Human Rights Committee Stage 1 Report in the Annex to this letter. As before, the text 
in bold represents the Committee’s recommendations. 
 
I want to reiterate my thanks to your committee members for this Report, for the considered 
manner in which you have approached the bill to date, and for your committee’s support for 
raising the age of criminal responsibility.  
 
Before considering the recommendations made, I want to first address a number of points 
made in the report. 
 
The Scottish Government welcomes the call for clarity on there being a duty to explain to 
children what is happening, in an accessible and age-appropriate way, using language and 
tools that work well for them. I agree that such a duty should apply widely - across the 
operation of police powers generally, the disclosure regime and in the provision of 
information to victims. I recognise that there are specific recommendations in the report 
which seek to address this. 
 
The Committee’s starting point, that a child under 12 cannot be held criminally responsible 
and should therefore not be made to feel as if they are, is one that I very much welcome. As 
I explained during the debate on 13 November, the bill seeks to put in place a system for 
children that puts their needs at the centre, removing the potential for adverse 
consequences, while ensuring that incidents involving serious harmful behaviour are 
appropriately investigated, building on existing processes and practices. 

http://www.lobbying.scot/


 
Scottish Ministers, special advisers and the Permanent Secretary are covered 

by the terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot 
 

St Andrews House, Regent Road, Edinburgh, EH1 3DG 

www.gov.scot 



  

       
 

The Committee has indicated in paragraph 6 of their Report that on the basis of data from 
SCRA around 204 children will be impacted by the bill each year. However, I wish to make a 
clarification to the Committee that the number of children who are positively impacted by the 
bill will be much greater than that suggested by the figures from SCRA. The data from SCRA 
refers to children under 12 who have been referred to the Children’s Reporter on offence 
grounds. However, it does not reflect the number of children under 12 who have been 
involved in harmful behaviour and are responded to by way of diversionary measures, for 
example through Early and Effective Intervention or other informal, non-statutory 
mechanisms. The wider youth justice policy focus is on avoiding formal responses where 
necessary and therefore the actual number of children affected by the bill while difficult to 
measure is significantly greater than those referred for offending concerns.  
 
On the operation of the investigative powers in the bill, I would anticipate that most children 
under 12 who would currently be charged with an offence will not be affected by the new 
police powers (i.e. the child interview order, the power to take a child to a place of safety, the 
order to take samples) as their conduct would not meet the required test, or there are 
sufficiently relevant diversionary responses available to make an order unnecessary. The bill 
is designed to only involve children with investigating authorities and prescribed formal 
procedures when absolutely necessary. The investigative powers provided for in the bill are 
designed for the most harmful cases only, and will not be engaged by the majority of 
incidents involving children under 12. This guidance will be developed and provided to 
relevant agencies.  
 
The Scottish Government agrees with the conclusion on page 11 that this bill has the 
potential to change many children’s lives and allow them to move on positively from early 
incidents that would otherwise have negatively impacted their life chances.  
 
I hope the Committee find this response helpful, and I look forward to considering the bill 
further with Members. 
 
 
Yours sincerely 
 
 

 
 
 
MAREE TODD 
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ANNEX 
 
EQUALITIES AND HUMAN RIGHTS COMMITTEE 
RESPONSE FROM THE SCOTTISH GOVERNMENT TO THE STAGE 1 REPORT ON THE 
AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL 
 
 
121. We recommend that, in future, the way in which any decisions are made about 
very serious harmful behaviours by all children, whether criminally responsible for 
their actions or not, must start from a need to approach this from a trauma informed 
perspective. We ask the Scottish Government and other relevant public authorities to 
amend any supporting guidance and training materials to make this clear for all 
operational staff. 
 
We have noted the Committee’s views and welcome the recognition of the need for a trauma 
informed approach. Consideration of how best to embed that approach will be taken forward. 
 
The Scottish Government is committed to developing adversity and trauma informed 
workforces and services which respond to children and young people in a way which 
minimises distress and ensuring that guidance is kept up to date. 
 
Trauma informed approaches should be considered when making decisions about all 
children and young people, regardless of whether they are involved in harmful behaviour or 
not.  Children and young people who experience trauma will deal with this in different 
ways.  It is essential that professionals are sensitive, responsive and supportive when 
working with children who have experienced trauma.   

 
The Committee will wish to note that in May 2017 ‘Transforming Psychological Trauma: A 
knowledge and skills framework for the Scottish workforce’ was launched by the Scottish 
Government and NHS Education for Scotland (NES), as part of the Scottish Government's 
commitment to developing a National Trauma Training Strategy. Although the Framework 
was commissioned to support the development of trauma-informed services, in line with 
priorities to support survivors of childhood abuse, it has wider application in all forms of 
psychological trauma and is aligned with the Scottish Government’s commitment to prevent 
and address adverse childhood experiences. 

 
In order to address a lack of quality training resources, NES proposed a three-year training 
programme, led by clinical psychologists and co-designed with partners and those with lived 
experience of trauma. On 20 June 2018, the Minister for Mental Health announced a three-
year investment of £1.355 million to support the programme. NES are currently working with 
Police Scotland and Social Work Scotland to develop trauma informed training modules for 
the Joint Investigative Interview process and the aim is to build on this for the ACR 
investigative process.  The Scottish Government will work with NES to firm up commitments 
and prioritise the training package, with a view to publication. 
 
124. We ask the Scottish Government, prior to Stage 1 debate on the Bill, for an 
indication of when this audit will be completed, whether the age of criminal 
responsibility will form part of this work, and the timescale for incorporating the 
UNCRC. 
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I refer to my letter of 13 November which answers this question. 
 
133. We wish to see progress on the protection of children and young people in 
Scotland, and so we agree with increasing the age of criminal responsibility to 12, as 
set out in the Bill. 
 
The Committee’s agreement is noted and is very much appreciated. 
 
134. Some Members, however, consider the Scottish Government has missed an 
opportunity to realise and protect the rights of more children and young people in 
Scotland by setting the new age of criminal responsibility at 12. 
 
The difference in views expressed by Committee members is noted.  
 
151. We consider there is merit in the Scottish Government considering carefully the 
issue of any change to the burden of proof in its wider work around the PVG review 
and Disclosure to ensure that children aged eight-11 are not negatively impacted by 
this change. We ask the Scottish Government to provide us with an assurance this 
issue will be included into its wider work in advance of the Stage 1 debate. 
Additionally, we ask the Scottish Government to provide an update on progress prior 
to Stage 2 consideration of the Bill. 
 
I refer to my letter of 13 November which answers this question. 
 
152. We recommend that when the Scottish Government creates the guidance for the 
Independent Reviewer that this change to the burden of proof is specifically 
referenced, and that the applicant’s right to make representations to the Independent 
Reviewer should be made explicit in accompanying guidance.  
 
I am happy to take this on board alongside the bill process. I agree that the guidance to the 
independent reviewer should include reference to the fact that it will no longer be possible for 
a referral about the behaviour of a child under the age of 12 to be made on the offence 
ground, and that the standard of proof for a non-offence ground referral will be ‘on the 
balance of probabilities’ which is used for all other non-offence ground referrals to a 
Children’s Hearing. This will be reflected as appropriate in the guidance and will be taken 
into account in any review of information prior to any disclosure being made.  
 
The applicant’s right to make representations to the independent reviewer will be made 
explicit in accompanying guidance. 
 
169. We ask that the Scottish Government provide us with a progress update in 
relation to both the Management of Offenders (Scotland) Bill and the review of the 
Protection of Vulnerable Groups (PVG) scheme, prior to Stage 2 consideration of the 
Bill. 
 
The Committee will be aware that the Management of Offenders (Scotland) bill is currently 
before Parliament.  This legislation makes a number of reforms to the system of disclosure 
including in relation to under 18s.  In particular, the bill will, if approved in its current form, 
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mean that disposal received from children’s hearings which is either a discharge or 
compulsory supervision will no longer be disclosed at all under the basic disclosure 
system.  In addition, where an under 18 is convicted in court, they will benefit from the 
reduced disclosure periods being proposed within the bill.  For example, a 17 year old 
receiving a fine following a conviction will in future only have to disclose that for a period of 6 
months instead of the current period of 2 and a half years. 
 
The bill is currently at Stage 1 with the Stage 1 report expected to be published by the 
Justice Committee shortly. 

 
The consultation on the PVG Scheme and the wider disclosure system ran from 25 April to 
18 July 2018. The paper had five sections and asked 94 questions. 

 
Disclosure Scotland received 352 responses (268 from organisations and 84 from 
individuals). A summary of the consultation responses received was published on 2 October 
2018. 
 
The Scottish Government’s Programme for Government 2018-19 published on 4 September 
2018 announced Ministers’ intention to bring forward a Disclosure bill. The bill will make 
amendments to the Protection of Vulnerable Groups (Scotland) Act 2007 and Part V of the 
Police Act 1997 to support the modernisation of the policy design of the disclosure system. 
The bill will contain proposals to simplify our current disclosure regime and provide digital 
access to, while maintaining the right balance between strengthened safeguarding and 
helping people with convictions to get back to work. We will provide a digital way to access 
disclosures that is more responsive to Scotland’s people.  
 
190. We ask the Scottish Government to ensure guidance governing the Independent 
Reviewer’s role in Scotland must be informed by the views of children and young 
people, including those with experience of the justice system. 
 
I agree absolutely that guidance governing the independent reviewer’s role must be informed 
by the views of children and young people, including those with experience of the care and 
justice systems. A Disclosure Delivery Group has been established and includes 
representatives from a range of stakeholder organisations including Who Cares? Scotland, 
the Centre for Youth and Criminal Justice, Community Justice Scotland and the Scottish 
Children’s Reporter Administration (SCRA).  This group will oversee and take forward the 
development of guidance, and in doing so will continue to engage with wider stakeholders 
and actively seek the views of children and young people, including those with experience of 
the justice system. 
 
192. We ask the Scottish Government to develop a suite of materials to ensure that 
children, young people, and adults have a good understanding of both the short and 
longer-term implications of admitting involvement in harmful behaviour. Children and 
young people must play a crucial role in ensuring that these are accessible and fit for 
purpose. This includes children and young people with experience of Children’s 
Hearings and other forms of youth justice. These materials should be available for the 
relevant provisions coming into force. 
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I agree and work is underway by the Disclosure Delivery Group in conjunction with wider 
stakeholders to ensure that quality, accessible, fit for purpose material is produced.  
 
Children and young people, including those with experience of Children’s Hearings and other 
youth justice mechanisms and interventions will play a vital role in the development, and 
testing of this material.  
 
193. In relation to the Independent Reviewer’s decision to release information, we ask 
the Scottish Government to explain in advance of Stage 2 consideration of the Bill 
how the child’s voice will be taken into account. 
 
If the chief constable identifies information which relates to a time when the applicant was 
under 12 years of age and they consider that it ought to be disclosed on an enhanced 
disclosure or PVG scheme record, then section 9 of the bill requires the chief constable to 
send that information to the independent reviewer. This would be sent along with information 
about the purpose for which the disclosure is being applied, an explanation of the chief 
constable’s reasons for considering that the information ought to be disclosed and any other 
information that the chief constable thinks is relevant to the independent reviewer’s 
functions. 
 
The “applicant” will be the person who is applying for an enhanced disclosure or a PVG 
scheme record and the “information” which is being considered for disclosure will relate to a 
time when the person was aged under 12. So the applicant will, in effect, be or at least have 
been the “child”. 
 
On receipt of the information, the independent reviewer would be required by section 11 to 
notify the applicant. In particular the applicant will be given details of the information referred 
for review and advised how they can make representations, within a specified period, to the 
independent reviewer about whether the information should be disclosed or not. If the 
independent reviewer believes that the applicant may have further information then the 
reviewer can also ask the applicant to provide it. Guidance and support will be provided for 
individuals making representations to the independent reviewer. 
 
Under section 12 of the bill the independent reviewer may also require persons such as the 
Principal Reporter, a local authority or any other person they consider appropriate to provide 
them with information necessary to carry out the review. 
 
Section 13(3) requires that the independent reviewer must take account of any 
representations made by the applicant, the explanation and any other information originally 
provided by the chief constable and any information provided to them under section 12. 
 
The independent reviewer must then, within seven days following the day on which they 
made their determination, notify the applicant, chief constable, and the Scottish Ministers 
(i.e. Disclosure Scotland) of the determination and the reasons for it. 
 
Section 15 of the bill provides the applicant with the right to appeal against the independent 
reviewer’s determination to the sheriff on a point of law.  
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197. We ask the Scottish Government to clarify the circumstances under which a 
person can reapply to the Independent Reviewer to have information removed and 
consider whether the Bill needs to be amended to reflect that at Stage 2. 
 
Sections 9-14 serve only to permit the independent reviewer to make a “one-off” decision for 
the purposes of that particular disclosure certificate or scheme record – it will not be a 
continuing decision to include the information in future disclosures because the decision will 
only be valid when considered in light of the particular circumstances at the time the 
disclosure is sought, including the reason for the disclosure certificate and the information 
available to the independent reviewer. 
 
If the applicant wishes to challenge the decision of the independent reviewer to disclose, 
they can do so by appealing to the sheriff. If such an appeal is unsuccessful, then 
information would then be disclosed. As the disclosure would only be valid for that particular 
application, there would be no practical purpose in “revisiting” that decision further down the 
line, as it would already have been disclosed to the relevant person. 
 
The Scottish Government is of the view that the bill achieves this as the new sections 
inserted into the Police Act 1997 and the Protection of Vulnerable Groups (Scotland) Act 
2007 by sections 5(1) and 5(3) of the Bill respectively specifically refer to information which 
ought to be included in the certificate or scheme record. Section 13 of the Bill is of particular 
importance in that it requires the independent reviewer to review whether the information is 
relevant to the purpose for which the certificate is required or the type of regulated work that 
relates to the person and whether it ought to be included in that certificate/ scheme record. It 
also states at section 13(4) that the independent reviewer should determine whether the 
information ought to be included (or not, as the case may be) in the certificate or scheme 
record. 
 
So, for example: if the independent reviewer determines that information about pre-12 
behaviour should be disclosed on an enhanced disclosure certificate, it will only be disclosed 
because they have deemed it relevant for the purposes of that certificate and consider that it 
ought to be disclosed.  Inclusion of the information on any future disclosures would need to 
be considered by the independent reviewer separately, using the same process as set out in 
the Bill. 
 
In the circumstances I hope that makes the process clearer for the committee and you would 
agree no amendments are necessary. It will, however, be made clear in both the guidance to 
the independent reviewer under section 17 of the Bill and guidance for the applicant. 
 
201. The Scottish Government should address specifically the additional challenges 
faced by looked after children and care experienced young people in the guidance 
setting out the Independent Reviewer’s criteria. We ask the Scottish Government to 
consult under section 17(2) (b) of the Bill care-experienced young people to ensure 
the guidance reflects their particular circumstances. 
 
202. In addition, we ask the Scottish Government to reflect the needs of children with 
speech, language and communication difficulties and those of children with 
disabilities and hidden disabilities in any guidance created for the Independent 
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Reviewer’s role. Again, these groups should be consulted under section 17(2) (b) of 
the Bill on their experiences. 
 
I agree with both recommendations. This work will be taken forward by the Disclosure 
Delivery Group. 
 
230. We ask the Scottish Government, in consultation with relevant stakeholders, to 
provide comprehensive guidance to underpin section 22 of the Bill which enables 
information about a child under 12 to be shared. This should set out clear parameters 
for what information should, and should not, be shared and the circumstances under 
which it is appropriate to do so. This will assist the Victim Information Service in their 
decision-making and to provide clarity to both victims and children demonstrating 
harmful behaviour. 
 
I agree that there needs to be clarity on how these provisions will work in practice. However, 
there must be a balance between this and respecting the independence of the Principal 
Reporter in discharging his functions under the Children’s Hearings (Scotland) Act 2011.  
The aim of section 22 of the bill is to allow the Principal Reporter appropriate discretion to 
consider each request on a case by case basis - reconciling the best interests of both the 
child and victim.    
 
I can confirm however, that the Principal Reporter and SCRA staff are working on these 
issues with Victim Support Scotland and the other necessary partners. The Principal 
Reporter, in accordance with their responsibilities, will issue practice directions to SCRA staff 
in relation to the operation of the Bill provisions once confirmed in legislation. Information will 
also be made available on the SCRA website about the revised Victim Information Service 
and the Principal Reporter can ensure practice examples are provided. 
 
231. We recommend the Scottish Government develops appropriate materials to help 
victims, including child victims, understand how the harmful behaviour of children 
under the age of 12 is dealt with. 
 
232. We ask the Scottish Government to provide us with information on what support 
is currently available to victims in Scotland, with a particular focus on the support 
available to children and young people. We would welcome sight of this information 
ahead of Stage 2 consideration of the Bill. 
 
The Committee will wish to note that a Victim Information Delivery Group has been 
established and charged with overseeing the production of appropriate and accessible 
information for victims. SCRA and Victim Support Scotland are key members of this group.  
 
The Group has already undertaken a review of the existing support and information available 
– a copy of this report is available at Annex B. The Group will further consider any gaps in 
support and ensure information is provided about what support is available for victims in 
Scotland (including support for children and young people). A group consisting of children 
and young people will also be convened to co-produce age appropriate material. The group 
will be asked to ensure materials address this recommendation.  
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The Victims and Witnesses (Scotland Act) 2014 created strong rights and protections for all 
victims.  It provides the legislative basis for victims‘ rights in Scotland, placing a range of 
obligations on the criminal justice authorities which includes the provision of a Victim‘s Care 
Card, access to information and support, and rights to be protected from further victimisation, 
intimidation and retaliation during and after the investigation.  These rights are set out in the 
Victims Code and apply to victims of alleged crime, irrespective of the age of the alleged 
perpetrator.  
 
233. We seek assurances from the Scottish Government that the schemes currently 
available to victims (e.g. compensation schemes etc.), will continue to be made 
available to the victims of harmful behaviour caused by under 12s. 
 
A victim centred approach to recording concerns, offering support, information and 
reassurance will not be compromised as a result of the bill.  I can confirm that schemes 
currently available to victims which provide support, general information and rights to 
compensation will continue to be available to victims of harmful behaviour.   
 
Victims of harmful behaviour by children under the age of criminal responsibility will still be 
eligible for compensation albeit under additional eligibility criteria. 
 
The Scottish Government will work with the Criminal Injuries Compensation Authority to 
update guidance and embed the change to the ACR into future working practices.  
Information will also be developed under the work of the Victim Information Delivery Group 
regarding eligibility for compensation for victims of harmful behaviour by children under ACR. 
 
263. Prior to Stage 2 consideration, we ask the Scottish Government to explore 
opportunities to adapt existing child protection processes to ensure that children 
suspected of causing harmful behaviour can be taken to a ‘‘place of safety’’ on the 
basis of their requirement for protection, rather than any suspicion that they might 
cause harm to others. 
 
The powers proposed in the Bill will be based on the principles of Joint Investigative 
Interviews (JII) and Child Protection and guidance will be developed on this by the 
Investigations group. It was necessary for legal certainty to develop within this Bill a new 
power which specifically applied to a situation when a child presented a risk of harm to 
others.  
 
When dealing with the most harmful incidents involving children, given the consequences for 
the child and for victims, it is necessary to make sure children, families and our professionals 
and systems have consistent access to bespoke powers for these particular situations which 
ensure the rights of all are protected and respected. The bill proposes something which 
builds on the principles and practices already inherent in Child Protection and JII practices, 
while acknowledging that children responsible for harmful behaviour are in a different 
position.  
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269. Although we acknowledge the technical drafting reasons for the approach taken 
to the definition of a ‘‘place of safety’’, as provided by Scottish Government officials, 
we believe in order to ensure that a police station is truly seen as a last resort for a 
‘‘place of safety’’, it is necessary for the Scottish Government to replicate the options 
provided for in section 202(1) of the Children’s Hearings (Scotland) Act 2011, within 
section 23 of the Bill, Power to take a child under 12 to a ‘‘place of safety’’. 
 
We are grateful to the Committee for their consideration of this point. An appropriate 
amendment will be brought forward for consideration at Stage 2. 
 
284. In light of the evidence and our concerns, we ask the Scottish Government, in 
advance of Stage 2 to provide further clarity on its views on the suitability of using 
police stations as a ‘‘place of safety’’. 
 
The Scottish Government’s position on the use of police stations as a place of safety is 
articulated in the Policy Memorandum which accompanied the introduction of the Bill:  
 
“Using a police station as a place of safety is to be avoided if possible in favour of more 
child-appropriate environments, particularly for children of this young age.  The Bill therefore 
stipulates that a police station may only be used as a place of safety if there is no reasonable 
alternative…This approach still recognises that there may not be an immediately available 
viable alternative to a police station, particularly in urgent or out of hours situations, or in 
remote locations”.       
 
It would be only in circumstances where it is not reasonably practicable for a child to be held 
in any other places of safety that a constable is empowered to keep a child in a police 
station. 
 
The Scottish Government will discuss with Police Scotland and Local Authority partners 
ways which would facilitate the police in identifying appropriate places of safety that might be 
offered, or are available by the Local Authority and ensure that guidance is made available 
on this.  
 
286. To inform Stage 2 consideration, we ask the Scottish Government to provide us 
with a list of criteria which would provide a clear outline of what is deemed acceptable 
as a child-friendly space in a police station and bring forward amendments at Stage 2 
prohibiting the use of cells in the context of ‘‘place of safety’’ provisions. 
 
I have asked the Investigations Group set up to support the implementation of the bill on 
which Police Scotland are represented to draw up such criteria.  
 
As I have said at committee in the Stage 1 debate a distinction can be drawn between using 
a police station and using police cells and I have asked my officials to draft an amendment at 
Stage 2 to ensure that there is a presumption against the use of police cells as a place of 
safety.  
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287. Where a child is removed to a ‘‘place of safety’’, we ask the Scottish Government 
to ensure information on the use of a ‘‘place of safety’’ is provided to the child. To 
give statutory effect to this, we ask the Scottish Government to include a provision 
which expresses the child’s right to this information. Materials should be developed 
to ensure that children are aware of their rights and how to access support. Any 
materials produced should take account of all forms of disability the child might have. 
In creating materials about children and young people’s rights, recognition should be 
made of the need for these to be readily available in accessible formats. That 
includes, but is not limited to, Easy Read, BSL etc. 
 
Section 24 of the Bill provides that Scottish Ministers may by regulations make further 
provision about a child taken to and kept in a place of safety under section 23. Section 24(2) 
(b) specifies that these regulations may in particular include provision about “the constable’s 
duties to a child taken to and kept in the place of safety, including the information to be 
given to the child”  
 
I agree that this should include information on the use of the place of safety and, in common 
with other information prescribed by the Bill, that it should be provided in a format 
appropriate to the child’s age and maturity as well as taking into account additional needs 
that child may have. 
 
291. Other options for dealing with children in crisis were highlighted to us in 
evidence as credible alternatives to using a police station as a ‘‘place of safety’’. In 
advance of Stage 2, we would welcome an update from the Scottish Government on 
the feasibility of introducing Barnahus facilities in Scotland, the likely timescales for 
their introduction and whether the Scottish Government considers these a suitable 
‘‘place of safety’’. 
 
Work on developing a potential model for Barnahus in Scotland is continuing and the 
possibility of whether there are lessons from the Barnahus approach which could help inform 
the work around the place of safety emergency orders will be explored with the Cabinet 
Secretary for Justice and other Ministers. 
 
The Scottish Government is clear that the justice system as a whole, and where appropriate 
other public services (including in health and in child protection), must continue to improve 
the response to children who have experienced or risk causing significant harm and we are 
working in partnership to make that happen. 
 
We are exploring the application of the Barnahus concept for immediate trauma-informed 
support for child victims of serious and traumatic crimes within the context of Scotland’s 
healthcare and criminal justice system. Work to consider how the Barnahus concept could 
operate in Scotland seeks to build on learning from the European Barnahus movement, 
drawing from the original model in Iceland and development in other countries.  This focuses 
on providing a child-centred multi-agency response both in terms of taking of evidence but 
also in providing wrap around trauma-informed care and support to children and non-abusing 
parents. 
 
We are aware that in a small number of jurisdictions, the Barnahus approach is used in 
taking of evidence from children suspected of harmful behaviour, whilst considering their 
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health and care needs. However, the scope and form of a Barnahus approach in Scotland 
has not yet been defined.  
 
The power in the Bill to remove a child to a place of safety is designed only to respond to the 
immediate risk of significant harm. While the Barnahus approach may well be an extremely 
helpful development for the gathering of evidence and the provision of child-centred support; 
responding to an immediate risk of harm may be different. 
 
298. We are concerned that there is no requirement to monitor the use of the ‘place of 
safety’ power in section 23 of the Bill. As such, we ask the Scottish Government to 
amend the Bill to provide for data about the use of the power to be recorded in such a 
way as to allow analysis of a) the reason for the child’s removal; b) details of the 
specific location(s) to which the child is taken; c) the length of time spent at each 
location; and d) where the location is a police station the reasons why an alternative 
‘place of safety’ could not be used and confirmation that at no point was the cell 
estate used in the context of ‘place of safety’. 
 
Section 24 of the Bill provides that the Minister may by way of regulations make further 
provisions on the ‘place of safety’ power in section 23. This regulatory power would allow for 
a requirement on monitoring the use of section 23. However, I will consider whether an 
amendment might be useful to underline in the bill itself that such a system will be provided 
for and I have asked my officials to consider the areas of data that the committee has set out 
and how data on each point might be gathered. 
 
On the use of police cells please refer to our response to the Committee’s recommendation 
at paragraph 286.  
 
314. On the evidence we received, it is difficult for us to determine whether the use of 
the power to stop and search is proportionate or indeed necessary, without further 
examples of when it would be used under the Bill. Given this insufficiency of 
evidence, we ask the Scottish Government to provide examples of when the powers 
would be likely to be used under the Bill. Additionally, we understand the stop and 
search powers are currently under review. We would be interested to know what 
account the Review has taken of the approach set out in the Bill, and what the 
timescale for completion of the Review. It would be helpful to have this information 
ahead of Stage 2 proceedings. 
 
315. Where an urgent search of a child under the age of criminal responsibility is 
required to preserve life, then this should be done so in line with the principles 
outlined in Chapter 7 of the statutory Code of Practice on Stop and Search. We ask 
the Scottish Government to confirm that this will be clearly communicated to the 
Independent Advisory Group on Stop and Search. 
 
316. Also, we ask the Scottish Government to confirm that any guidance on the use of 
search powers in the Bill, reflects Chapter 7 of the statutory Code of Practice on Stop 
and Search. 
  
In response to recommendations from the Committee at paragraphs 314-316 I am happy to 
take on board the Committee’s comments. The Independent Advisory Group on Stop & 
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Search is currently reviewing the operation of the first 12 months of the Code of Practice. 
The findings of this review are due to be presented to the Cabinet Secretary for Justice in 
early 2019 and will be considered as part of this bill process. 
 
335. We would welcome the Scottish Government’s views, in advance of Stage 2, on 
how the Bill could be amended to address the situation under the current provisions 
in the Bill where younger children are unable to present their version of events, in 
particular where a decision is made not to convene a Children’s Hearing. 
 
The GIRFEC approach is the bedrock for all public services which come into contact with 
children and their families: ensuring that children and young people are listened to carefully 
and have been heard and understood is integral to this approach. This means that a child is 
able to present their version of events at all times as part of current processes and a one off 
police investigative interview is far from being the only option through which to hear the 
child’s voice.  
 
In the initial stages of the investigative process once any necessary action has been taken to 
prevent risk or further risk of harm, police will advise social work of the circumstances of the 
incident and share information with them. Police and social work will consider together at 
what point and through which mechanisms it is appropriate to hear the views of the child. 
Guidance for this is currently being developed by the Investigations Group the Minister has 
set up to support the implementation of the bill.  As required by section 59 of the bill, the 
child’s wellbeing will be treated as a primary consideration when the child’s views are being 
heard and guidance will be developed to ensure that measures are in place to support the 
child and reduce their anxiety.  
 
The Committee may also wish to note the following examples of current practice where the 
voice of the child is heard:  
 
Firstly in relation to Early and Effective Intervention (EEI) which is a key part of the wider 
Whole System Approach and is aligned to the principles of GIRFEC it is made clear within 
the core elements of this that the views of the child should be sought where a targeted 
intervention is proposed.  
 
Secondly the Scottish Children's Reporter Administration (SCRA) have confirmed that if a 
child is referred to the Reporter as a result of their conduct, the reporter’s investigation into 
whether a hearing is required is likely to involve requesting an assessment of the child from 
a social worker. An important aspect of that assessment involves the social worker speaking 
to the child about the incident and their wider circumstances, thus ensuring the child’s views 
are taken into account even before a decision has been made on whether to convene a 
hearing.  
 
A child below the age of criminal responsibility cannot be criminalised for their actions, a 
primary concern is therefore to ensure that the child gets the support and protection that they 
need. As explained above getting this support for the child and taking into account the child’s 
views is good practice in relation to all public services which come into contact with children 
and their families.  
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358. We ask the Scottish Government to reflect on the evidence we received on the 
availability of legally qualified, independent advocacy workers required to implement 
the Bill. In advance of Stage 2 it would be helpful to have the Scottish Government’s 
views on the financial implications raised. 
 
The Scottish Government notes the Committee’s recommendation, and can reassure 
members that it will reflect on the evidence heard. It is essential that children involved in 
investigative interviews are provided with the most appropriate support. It is also essential 
that those planning and conducting those interviews know that a legally qualified 
independent advocacy worker is available.  
 
Work is ongoing to develop the most appropriate resourcing mechanism for providing 
advocacy workers, drawing on the cohort of practitioners currently registered on the 
Children’s Legal Assistance Scheme. A consultation will take place soon to continue the 
sectoral and public conversations about how best to support children with advocacy workers 
in connection with investigative interviews and at Children’s Hearings. 
 
361. We ask the Scottish Government to provide clarification on when a constable 
must notify an advocacy worker about the authorisation to question a child in urgent 
cases, prior to Stage 2 proceedings. 
 
I welcome the recommendation, and will ensure that clarification is provided on this 
important procedural point. Guidance will be developed in respect of the planning and 
conduct of investigative interviews under the bill. As work on the bill continues, a Delivery 
Group dealing with investigative matters will consider this, including the involvement of care 
and justice delivery organisations, advocacy providers and other stakeholders. We will also 
ensure that children and young people are involved and have their views listened to. 
 
372. In advance of Stage 2 we ask the Scottish Government whether it considers a 
child’s ‘right not to answer questions’ in the Bill offers as much legal protection as the 
‘right to silence’ afforded an adult in a similar situation and, if not, whether it would 
consider amending the Bill to address this. Also, we ask the Scottish Government 
whether it plans to cover this issue in guidance under section 46 of the Bill. 
 
The Scottish Government can confirm that the right not to answer questions in this instance 
equates to the right to silence. There has been a deliberate choice made in not mirroring the 
words of a police caution since these children are not criminal suspects and not under arrest. 
 
This new interview process for a child under the age of criminal responsibility is intended to 
be rooted in a welfare based approach, and the underlying principle is that it should not feel 
criminalising, as the child is not being interviewed as a criminal suspect. This represents an 
important cultural change, and the required approach will be made explicit in the guidance 
prepared under section 46 of the Bill. 
 
The purpose of an interview is to ask questions, and something which is worded as a 
statement but clearly designed to elicit a response would we are sure be treated as a 
question. If this is not clear, we can consider an amendment on this. 
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385. We acknowledge that the taking of samples has the potential to be traumatic for a 
child. We are unclear if there is any current guidance or provision for guidance under 
the Bill which sets how forensic samples from children should be taken. We therefore 
seek clarification on this point. Notwithstanding this, we ask the Scottish Government 
to amend guidance to explain to a child, in age appropriate language, what is 
happening, that they have the right to refuse to provide a sample, and for how long 
and what uses any particular sample might be retained. 
 
As previously noted, the Bill only allows samples or physical data to be taken from children 
under 12 when the police have a statutory power or court authority to do so, and further 
specifies that intimate samples may only be taken with advance authorisation from a sheriff - 
samples can never be taken solely on the basis of the child’s consent.    
 
That notwithstanding, the child can refuse to allow intimate samples to be taken. Section 54 
of the Bill specifies that intimate samples must always be taken by a registered doctor or 
health care professional, in line with current practice, who would only take such samples on 
a consensual basis. 
 
Under the terms of section 23 a child who has been taken to a place of safety can be kept 
there whilst an order is sought authorising the taking of intimate samples. This specific power 
is necessary in order to keep the child in a forensically secure environment, but is only 
available in circumstances where the child has been taken to a place of safety on the 
grounds that they were behaving in a way that would cause immediate risk of significant 
harm to others. 
 
This is most likely to be relevant in cases of sexual violence, where the police wish to take 
intimate swabs - in the absence of such a power, the police would have no power to keep 
the child until authorisation is granted and the forensic evidence could be lost or destroyed. 
As noted elsewhere, this power is further limited to holding the child for a maximum of 24 
hours - if no decision has been made on the application on the expiry of that period than the 
child may no longer be kept in the place of safety. 
 
With regard to guidance, the bill makes clear that where an order to take samples has 
been obtained, a constable must provide a copy of that order to the child and explain to them 
- in a way that is appropriate to the child’s age and maturity - the contents of the order. 
The Scottish Government will discuss the development of guidance on this with Police 
Scotland and NHS Scotland.  
 
386. We note that the age of criminal responsibility in Scotland was last increased 86 
years ago. The Bill is, therefore, a long-awaited opportunity to address some of the 
most pressing issues around the criminalisation of children and young people. 
 

 The bill is the outcome of discussions between a wide range of stakeholders and throughout 
its development the Scottish Government has made significant efforts to seek the views of 
those who will be most affected by the Bill particularly the police, social workers and children 
and young people. We thank the Committee for supporting the Bill and for recognising that it 
addresses many of the harmful effects around the criminalisation of children.   
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387. We support the raising of the age of criminal responsibility in Scotland from eight 
to 12. However, some Members do so in the knowledge that the Bill could be used to 
raise the age to 14, 16 or 18 years old. Also, the benefits offered by this Bill could be 
extended to a much wider group of children and young people. 
 
The support of the Committee is greatly appreciated and the difference in views expressed 
by Committee members is noted. 
 
388. Increasing the age of criminal responsibility to 12 will still leave Scotland’s age of 
criminal responsibility amongst the lowest in the EU. 
 
The Scottish Government considers that raising the age of criminal responsibility to 12 is the 
right reform for Scotland at this time. It will mean Scotland is leading the way in the UK, 
ensuring no child under 12 will be treated as a criminal, or accrue a criminal record. 
 
The Scottish Government recognises that there are those who believe that the age of 
criminal responsibility should be higher than 12. However, children, communities and victims 
cannot be put at risk by rushing into changes without being certain that we are ready. 
 
The proposals in the bill have been well thought through in consultation and collaboration 
with a wide range of organisations. The bill is designed to reduce the risk of future harm, to 
reduce the number of victims and to improve the life chances of those children affected. 
 
389. To reach a consensus, and in the interests of a shared commitment to improving 
outcomes for children and young people, the Equalities and Human Rights Committee 
supports the general principles of the Age of Criminal Responsibility (Scotland) Bill 
and commends them to the Scottish Parliament. 
 
The Scottish Government welcomes the Committee’s support for the general principles of 
the Bill.  
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     ANNEX B 
 
Victims Information Delivery Group: Initial scoping of existing information available 
for victims of youth crime and harmful behaviour by children under ACR  
 
 
Aim 
 
1. This paper outlines the initial results of a scoping exercise to identify existing sources of 

information and support available for victims of harmful behaviour by children under age 
of criminal responsibility (ACR) and youth crime. 
 

Background 

 

2. One of the key objectives for the delivery group is to develop general information for 
victims of harmful behaviour by children under the ACR.   It was agreed at the first 
meeting of the delivery group that an understanding of the existing sources of information 
and framework is necessary to allow the work of the delivery group to build on what is 
currently available and to provide consistency across the sources of information. 
 

3.  The Centre for Youth and Criminal Justice (CYCJ) published a paper in 2017 on 
‘Information and Support to Victims of Youth Crime and Young Victims of Crime’ 
produced by the Improving Life Chances Implementation Group on behalf of the Youth 
Justice Improvement Board -  http://www.cycj.org.uk/wp-
content/uploads/2017/10/Victims-and-Community-Confidence.pdf 

 
4. The paper published by CYCJ is intended for practitioners within organisations working 

with victims of youth crime, especially young victims, as well as policy makers who are 
seeking to make improvements to current arrangements.  It brings together information 
on arrangements for sharing information about offences and the support available to 
victims of youth crime and signposts to the relevant legislation, standards and protocols 
in respect of victims of crime.   
 

5. The results of this scoping exercise of the existing sources of information builds on the 
paper published by CYCJ and together will provide a good baseline of the existing 
framework and information and support for victims of harmful behaviour and youth crime.  
 

Results of Scoping Exercise 

 

6. A list of the organisations and summary of the relevant support and links to information 
for victims of harmful behaviour and youth crime is provided below.  The list is not 
conclusive and further additions and/ or amendments are welcome and can be updated 
throughout the life of the Group.  The paper will be discussed at the 2nd meeting of the 
Victims Delivery Group. 
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Support for victims of harmful behaviour: 
 
Action Scotland Against Stalking 
 

 Provides information on recognising stalking and links to support -   
http://www.actionagainststalking.org/young-stalking-victims.html 

 
Barnardo’s  
 

 Provide support for victims of peer exploitation, child sexual exploitation and sexual 
abuse - offer counselling and family support services.  

 Published research on Young Victims ‘Journey to Justice’. 
http://www.barnardos.org.uk/what_we_do/policy_research_unit/research_and_publica
tions/journey-to-justice/publication-view.jsp?pid=PUB-3020 

 
Childline 
 

 Offers helpline with counsellors, an email service and message boards to support 
children. https://www.childline.org.uk/info-advice/bullying-abuse-safety/crime-law/ 

 Provides link to a young victims of crime leaflet (MOJ publication). 
 
 
The Criminal Injuries Compensation Authority 
 

 GOV.UK  website provides general information and guide to applying for 
compensation.    

 No specific advice for victims of youth crime.  However, Annex B of the CICA Scheme 
sets out eligibility criteria for victims of harmful behaviour by a child under ACR.  
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachm
ent_data/file/243480/9780108512117.pdf 

 
 
Crown Office and Prosecutor Fiscal Service 

 
 Offers support to child victims, those affected by domestic abuse, hate crime, sexual 

crime, or where a trial will involve a jury through VIA service. 

 Provides leaflets and booklets for victims: 
http://www.copfs.gov.uk/publications/victims-and-witnesses 
 

VIA staff offer- 

 Information about the criminal justice system.               

 Assistance for vulnerable victims.                   
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 Help in keeping victims up to date on developments in their case including, hearing 
dates, decisions about bail, verdicts and sentences.  

 Help victims get in touch with organisations that can offer practical and emotional 
support.       

  Arrange additional support- e.g. visits to court or preparing victim statements. 
CYCJ 
 

 Published report on information and support available for victims of youth crime. 

 Provides an interactive online resource designed to help children and young people 
understand the journey through the youth justice system, following being charged with 
an offence by the police. The name of the resource, as well as its look and content, 
was devised by young people from a number of settings, working closely with CYCJ 
and Iriss- http://www.cycj.org.uk/resource/journey-through-justice/ 

 
Future Pathways 
 

 Offers support to those aged 18 who experienced abuse or neglect as a child living in 
care in Scotland. 

 
Glasgow Women's Support Project 
 

 Works to raise awareness of the extent and effects of violence against women and 
children, and works to improve services for those affected by violence. 

 
 
Health services  
 
Services available which victims may require include: 

 accident and emergency services 

 acute care 

 outpatient treatment 

 primary care services 

 mental health services  

 counselling and psychiatric services 
 
 
Housing Services (including Housing Associations)  
 

 Involvement in the relocation of victims, housing witnesses involved in witness 
protection, supporting victims of anti-social behaviour and harassment and in 
undertaking repairs and security improvements. 
 

IRISS 
 

 Iriss is a charitable company that promotes positive outcomes for the people who use 
Scotland's social services. 
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 Provides a guide which describes the stages in the youth and criminal justice process 
for under 18s in Scotland - note this focusses on youth crime (over ACR) 
https://content.iriss.org.uk/youthjustice/ 
 

 
 
Moira Anderson Foundation 
 

 National charity dedicated to supporting those affected by childhood sexual abuse – 
supporting children and adults. 

 Provides therapy services including and one to one support with CICA applications 
and the judicial process. 

 
NSPCC 
 

 Provide services and support to protect children from abuse.   

 Information available online about types of abuse (bullying, online abuse etc) and how 
to support a child suspected of harm. 
 

 

Rape Crisis Scotland 
 

 Helpline and support for anyone affected by sexual violence. 
 

PETAL 
 

 Provides support to those experiencing bereavement and traumatic loss, through 
murder or suicide can receive support, one to one counselling and holistic therapies. 
This includes children and young people. 

 
Police Scotland 
 

 Provides general advice for victims on reporting, and support 
agencies.http://www.scotland.police.uk/keep-safe/advice-for-victims-of-crime/ 

 Provides a guide for victims on the access to information protocol- 
http://www.scotland.police.uk/assets/pdf/340047/340051/access-to-information-
protocol-a-guide-for-victims-and-witnesses?view=Standard 

 Provides victims care card when crime is reported – includes signposting to support 
services offered by VSS. 

 
SACRO 
 

 Provides information about restorative justice service available to anyone harmed by 
behaviour of young people aged  8 – 17: http://www.sacro.org.uk/services/youth-
justice/youth-restorative-justice-services 
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Scottish Courts and Tribunal Service 
 

 No specific information about victims of youth crime. 

 Provides link to Victim Support Scotland. 

 Provides link to Victims’ Code for Scotland booklet- https://www.mygov.scot/victims-
code-for-scotland/victims-code-for-scotland.pdf?inline=true 

 Provides 8 commitments to victims and witnesses in court. 

 Provides information about any special measures required by victims - as identified in 
the Vulnerable Witnesses (Scotland) Act 2004. 

 
Scottish Children’s Reporter Administration 
 

 SCRA’s initial letter to victims (and their Relevant Persons if the victim is under 12 
years old), taking the unprecedented step of ‘co-branding’ the letter which will have 
enclosed the existing SCRA leaflet and a new VSS leaflet for victims of youth crime. 

 
SCRA’s website provides information for victims –  

 SCRA Leaflet for victims of youth crime - provides info on children’s hearing system, 
how to get support after a crime and the role of the reporter. 
http://www.scra.gov.uk/wp-content/uploads/2016/03/SCRA-Victim-Information-Leaflet-
2016.pdf   (Easy read version being developed). 

 Link to Crown Office and Prosecutor Fiscal Service and VSS. 

 Provides helpline number and email for further information. 
 
 
Scottish Government Website – mygov.scot 
 
Separate information pages cover: 

 Understanding Criminal Justice – general information for all victims about reporting to 
Police, victims’ rights, standards of service and compensation. 

 Provides link to Victim’s Code for Scotland booklet- https://www.mygov.scot/victims-
code-for-scotland/victims-code-for-scotland.pdf?inline=true 

 Information provided on Youth Crime Support - briefly covers reporting the crime, role 
of SCRA/ Victim Information Service and victims’ rights.  
https://www.mygov.scot/youth-crime/  

 Young victims of crime: support – signposts victims under 12 to support services 
offered by Childline and victims over 12 to Childline and VSS. 
https://www.mygov.scot/child-victim-support/ 

 Children’s Hearings – further details provided about the hearings system. 
 
 
Support After Murder & Manslaughter (SAMM) 
 

 Provides support to families of bereavement by Murder and Manslaughter. 
 
 
Support Line 
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 Offers emotional support to children, young people and adults by helpline, email and 
post. 

 Aimed at victims of any form of abuse. 
 
 
Victim Support Scotland  
 
Support for victims of youth crime is provided by VSS - note this is for victims aged 12 and 
over, and parents/carers of victims aged under 12.   
 
Publications 

 VSS Leaflet ‘Support for victims of youth crime’. (Developed with SCRA for VIS) 
 
Emotional support 

 Questionnaire for victims to assess feelings after a crime- Common Reactions after a 
Crime. Helpline (8am-8pm) 

 
Practical support 

 Help on reporting the crime 

 Contact relevant people on victims behalf- e.g. doctor, housing association, social 
services 

 Support on how the criminal justice system works 

 Help and advice on how to feel safe and secure home 

 Accompany visits to appointments 

 Arrange visits to court to familiarise the victim in the setting 

 The Victims Fund - allows victims to access funds in urgent need 

 Advice on understanding rights contained in the Victims and Witnesses (Scotland) Act 
2014 

 Gives information and links to the Victims Code for Scotland  

 Provides information for victims right to review of a decision not to prosecute and 
victim notification scheme 

 Lists further organisations which may be of help to victims 
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