
NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 

The Prohibition on Quantitative Restrictions (EU Exit) Regulations 2020 

 

Procedure – Affirmative 

 

1. The UK Government intends to bring forward the above Regulations under powers 
in the European Union (Withdrawal) Act 2018 (EUWA). 

2. As these Regulations will make provision that could be made by Scottish Ministers 
exercising their powers under the EUWA, the UK Minister for Business and 
Industry, Mr Nadhim Zahawi MP, initially wrote to the Scottish Government (3rd 

June 2020) to request agreement to the UK Government’s proposed approach.  

3. This is in line with the UK Government’s commitment that it will not normally use 
the powers set out in section 8 or 9 of the EUWA to make provision that could be 
made by a devolved administration without the agreement of the relevant 
devolved administration(s). 

4. The draft Statutory Instrument was shared with Scottish Government officials on 
11th June. Scottish Ministers proposed to give consent to this draft version of the 
SI, which was then discussed and approved by the Scottish Parliament Economy, 
Energy and Fair Work Committee on 23rd June, and consent confirmed by 
Scottish Ministers to UK Ministers on 24th June. 

5. A revised version of the SI, with relatively minor changes, was laid in 
Westminster for sifting on 13th July 2020, with the intention of laying it in the 
negative procedure by early 2021. However on 28 July the UK Secondary 
Legislation Scrutiny Committee decided that the instrument should be subject to 
the affirmative procedure. 

6. Due to the amendments made since the Scottish Parliament gave consent, the 
UK Minister For Business and Industry, Mr Nadhim Zahawi MP, has written again 
to the Scottish Government (15th October) to request agreement to the UK 
Government’s proposed approach. 

7. The UK Government is seeking to lay the SI as soon as possible in order to 
secure a debate in the UK parliament before the end of the year. This timeframe 
means that the SI would need to be laid before Scottish Parliament consent is 
confirmed, however Mr Zahawi’s letter states that they will not debate the SI until 
consent is received.  

8. The additional provisions made to the draft SI in early July mirror the rights which 
are being revoked under the provisions relating to UK, EU and EEA-EFTA trade. 
They prohibit quotas and measures having equivalent effect on trade in certain 
goods, covering trade between the UK and Switzerland and Turkey. 

9. This new version of the SI therefore has essentially the same legal effect as the 
earlier draft consented in June, but a wider geographical scope. In other words, it 
revokes the same rights as the previous version but does so in relation to trade 
with additional countries. Scottish Ministers therefore consider that 
consenting to the regulation remains appropriate. 



 

A brief explanation of law that the proposals amend 

10. Articles 34, 35 and 36 of the Treaty on the Functioning of the European Union 
(TFEU) provide for the regulation of trade in goods between Member States. 
These Articles apply to all goods that are not subject to EU harmonised 
legislation1.  

11. Article 34 prohibits quantitative restrictions on imports, and all measures having 
equivalent effect, between Member States. The prohibition on quantitative 
restrictions prevents one Member State imposing import quotas on goods from 
another Member State. The prohibition on measures having equivalent effect 
prevents Member States from enacting trading rules in relation to a product which 
have the equivalent effect of a quantitative restriction. The term equivalent effect 

has been interpreted by the Court of Justice of the European Union (CJEU) to 
mean a broad scope of trading rules capable of hindering trade between Member 
States.2  

12. Article 35 prohibits quantitative restrictions, and measures having equivalent 
effect, on exports between Member States.  

13. Article 36 provides that measures having the equivalent effect of a quantitative 
restriction will not be prohibited by Article 34 or Article 35 if it is justified on the 
grounds laid out in that Article. The grounds that are available to justify such a 
provision include the protection of public health, public safety, public morality and 
the protection of industrial property. However, the justifications in Article 36 will 
not apply if they discriminate between Member States.  

14. Articles 11,12 and 13 of the Agreement on the European Economic Area (EEA 
Agreement) make corresponding provision as regards trade between 
Luxembourg, Norway and Iceland (the EEA EFTA States) and the EU.  

15. Articles 13, 13a and 20 of the Agreement between the European Economic 
Community and the Swiss Confederation, signed at Brussels on 22nd July 1972 
(Swiss Agreement) make corresponding provision as regards trade between the 
EU and Switzerland. 

16. Articles 5, 6 and 7 of Decision No. 1/95 of the EC-Turkey Association Council of 
22nd December 1995 on implementing the final phase of the Customs Union (the 
Turkish Agreement) make corresponding provision for trade between the EU and 
Turkey. 

17. These Articles have direct effect3, meaning that they confer rights on individuals 
and businesses which can be enforced through the courts. At the end of the 
Implementation Period (IP completion day), these rights (although not the Articles 
themselves) will become retained EU law as directly effective treaty rights 
(DETRs) by virtue of section 4 of the EUWA.  

18. IP completion day is currently scheduled to occur on 31 December 2020. 

                                                           
1 https://www.legislation.gov.uk/eut/teec/part/three/title/ii/chapter/3 
2 See for example, Rewe-Zentral v Bundesmonopolverwaltung für Branntwein (1979) Case C-120/78 
(“Cassis de Dijon”)  
3 http://www.legislation.gov.uk/ukpga/2018/16/notes/division/20/index.htm 

https://www.legislation.gov.uk/eut/teec/part/three/title/ii/chapter/3
http://www.legislation.gov.uk/ukpga/2018/16/notes/division/20/index.htm


 

Summary of the proposals and how these correct deficiencies 

19. The draft Statutory Instrument states that (subject to the exemption described at 
paragraph 21 below) any rights, powers, liabilities, obligations, restrictions, 
remedies and procedures which: 

a) continue by virtue of section 4(1) of the EUWA 2018; and  

b) are derived (directly or indirectly) from: 

i. Articles 34, 35 and 36 of the TFEU,  

ii. Articles 11,12 and 13 of the EEA agreement, 

iii. Articles 13, 13a and 20 of the Swiss Agreement, or  

iv. Articles 5, 6 and 7 of the Turkish Agreement. 

cease to be recognised and available in domestic law (and to be enforced, 
allowed and followed accordingly). 

20. At the end of the Implementation Period, the UK will no longer be bound by these 
Articles as the UK will no longer be a party to the TFEU or the EEA Agreement, 
and the Swiss Agreement and the Turkish Agreement will no longer apply to the 
UK. This means that these Articles will no longer govern trade between the UK 
and EU Member States, the EEA EFTA States, Switzerland or Turkey. 

21. The only exception to this relates to the exhaustion of intellectual property (IP) 
rights. In this area it is considered necessary to maintain the DETRs to ensure 
that IP rights holders cannot stop importation into the UK of genuine IP-protected 
goods that have previously been placed on the market in the EU.  The draft SI 
specifies that, “The cessation of the rights, powers, liabilities, obligations, 
restrictions, remedies and procedures” under the proposed regulation  “does not 
apply to anything to which regulation 2(1) of the Intellectual Property (Exhaustion 
of Rights) (EU Exit) Regulations 2019 applies”. IP is a reserved matter, and the 
proposed exception does not appear to raise any trade policy concerns for 
Scotland.  

22. The territorial extent of this instrument is the UK, but the application of this 
instrument is England, Wales and Scotland. This instrument will be of no practical 
application in Northern Ireland as the Northern Ireland Protocol instead applies 
the Article 34 and 36 TFEU provisions, as well as the provisions in the EEA 
agreement and in the agreements with Switzerland and Turkey, in Northern 
Ireland. 

23. The draft Statutory Instrument is to be made under the powers conferred by 
section 8 of the EUWA which enables regulations to be made to remedy 
deficiencies in retained EU law. Section 8(2)(c) provides that the power may be 
exercised where EU law makes provision for reciprocal arrangements between 
the UK and the EU which no longer exists or are no longer appropriate.  

24. These regulations will be subject to the affirmative procedure in the UK 
Parliament. 

 

 



An explanation of why the change is considered necessary 

25. The DETRs established by Articles 34, 35 and 36 of the TFEU and the 
corresponding Articles of the EEA Agreement, the Swiss Agreement and the 
Turkish Agreement will become part retained EU law at the end of the 
Implementation Period if not revoked. It is not entirely clear what rights they would 
give rise to when the UK is outside the EU Single Market, but it is clear that they 
would not receive reciprocity from the EU as they were originally conceived.  

26. The regulations revoke rights which are established under treaties to which the 
UK will cease to be a party. They are founded upon obligations in international law 
which will not apply in the UK. The continuation of the rights would cause 
confusion as the UK will be outside of the Single Market which is the international 
legal order in which they are established. It is therefore necessary that they are 
revoked before this confusion can arise.  

27. As part of retained EU law, if not revoked, these DETRs may provide a right for 
manufacturers and importers to challenge future legislation in the UK which 
relates to the trade in goods. This would be the case even though the UK will no 
longer be bound by the underlying treaty obligations. This could arise if any part of 
the UK decided to legislate for different trading rules or if the UK did not keep 
pace with EU changes to existing requirements. To reduce any risk of legal 
challenge therefore, the UK Government intends to revoke the DETRs from the 
end of the Implementation Period. 

28. It is understood that bringing in this legislation will not result in any immediate 
changes, and that revoking the DETRs under these Articles will not impede the 
ability of the devolved administrations to keep pace with EU legislation in areas of 
devolved competence. 

29. As a member of the World Trade Organization (WTO), the UK will still need to 
adhere to Article XI of the General Agreement on Tariffs and Trade (GATT) which 
aims to eliminate the use of quantitative restrictions in international trade. 
However, similar to Article 36 of the EU Treaty, Article XI of GATT does allow 
WTO members to use quantitative restrictions in certain circumstances, such as 
pursuing legitimate policy objectives. In some cases, these prohibitions or 
restrictions to trade arise from international obligations4 undertaken outside the 
WTO framework. 

 

  

                                                           
4 including, inter alia, the Montreal Protocol on substances that deplete the ozone layer or the CITES 

Convention to protect trade in endangered species 



Scottish Government categorisation of significance of proposals 

30. During its consideration in June of the notification relating to the previous version 
of the SI (which the Committee gave its consent to), the EEFW Committee 
discussed whether a Category A classification is appropriate for this notification. It 
was noted that the proposed changes did not appear to be minor and technical in 
nature and suggested that, therefore, a Category B classification may be more 
appropriate. 

31. However, the Scottish Government continues to consider this SI to be Category A 
on the basis that the proposed changes ensure continuity and coherence of law, 
with limited policy implications. The regulations revoke rights which are 
established under treaties which the UK will cease to be a party to. They are 
founded upon obligations in international law which will not apply in the UK. The 
continuation of the rights would cause confusion as the UK will be outside of the 
Single Market which is the international legal order in which they are established. 
It is therefore necessary that they are revoked before this confusion can arise. 
Additionally, there will be no reciprocity from the EU if they were retained, and 
similar provisions will continue to exist under WTO rules. 

 

Impact on devolved areas 

32. In a domestic context, the DETRs span all areas of goods not subject to EU 
harmonised legislation5. As such there is a potential that they may impact on both 
reserved and devolved areas. While the legislation is UK-wide, it also applies to 
goods whose regulation falls within devolved competence. 

33. The UK Government is therefore seeking the consent of the Devolved 
Administrations on that basis. Relevant goods identified within devolved 
competence comprise agri-food, blood, biocides and the trade and health and 
safety of POP (persistent organic pollutant) chemicals6.  

34. In the Single Market, non-harmonised sectors are not subject to common EU rules 
(which protect consumers, public health and the environment) and may come 
under Member States’ national rules. To ensure the free movement of goods in 
non-harmonised sectors, the principal of mutual recognition7, the 2015/1535 
notification procedure8, and the application of Articles 34, 35 and 36 of the TFEU 
(and the corresponding Articles of the EEA, Swiss and Turkish agreements in 
respect of trade between the EU and the EEA EFTA States, Switzerland and 
Turkey respectively) are considered essential within the Single Market.9  

 

  

                                                           
5 https://ec.europa.eu/growth/single-market/goods/free-movement-sectors_en 
6 https://ec.europa.eu/environment/chemicals/international_conventions/index_en.htm 
7 https://ec.europa.eu/growth/single-market/goods/free-movement-sectors/mutual-recognition_en  
8 https://ec.europa.eu/growth/single-market/barriers-to-trade/tris_en  
9 Turkey is not part of the Single Market although it is part of the EU’s Customs Union.  

https://ec.europa.eu/growth/single-market/goods/free-movement-sectors_en
https://ec.europa.eu/environment/chemicals/international_conventions/index_en.htm
https://ec.europa.eu/growth/single-market/goods/free-movement-sectors/mutual-recognition_en
https://ec.europa.eu/growth/single-market/barriers-to-trade/tris_en


Summary of stakeholder engagement/consultation 

35. The Scottish Government is in regular contact with all its stakeholders regarding 
the move towards leaving the EU. This instrument does not amount to a change in 
policy and is being made to avoid deficiencies arising as a result of the UK’s 
withdrawal from the EU.  

36. There has been no formal public consultation regarding this instrument. The 
Scottish Government considers that this would be disproportionate and 
impractical within the timescales involved. 

 

A note of other impact assessments 

37. No other impact assessments have been carried out and the UK Government do 

not intend to produce an impact assessment for this instrument as no, or no 
significant, impact on the private or voluntary sector is foreseen. 

38. The UK Government advise that the impact assessment for this legislation is ‘de 
minimis’, as legislating will not result in any immediate change, and they do not 
intend to diverge from EU requirements immediately after the end of the 
Implementation Period, therefore it is unlikely a challenge will arise. 

 

Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

39. The Scottish Government, and the overwhelming majority of people in Scotland, 
opposed Brexit. Despite Scotland having voted to remain, the UK has left the EU. 
It is operating under transitional arrangements, agreed upon with the EU under 
the Withdrawal Agreement, which are scheduled to finish on 31st December 2020. 
The Scottish Government has set out its intention to seek to maintain close 
alignment and keep pace with EU rules when appropriate.  

40. Disapplying these rights will not impede the ability of devolved administrations to 
keep pace with EU legislation in areas of devolved competence, and it remains 
the position of Scottish Ministers to keep pace with, and remain aligned to, EU law 
and regulation. 

41. However, in this particular instance, unilaterally retaining DETRs which support 
the operation of the Single Market would not be appropriate after the end of the 
Implementation Period. 

42. BEIS has consulted with the Scottish Government on the proposed SI. SG 
officials have worked with UK Government counterparts to ensure the drafting 
delivers for our interests and respects devolved competence in Scotland. It is a 
pragmatic and consistent approach to continue to legislate in this area on a UK-
wide basis. The proposals do not raise any new policy matters. 

43. Scottish Ministers consider that consenting to the regulation is therefore 
appropriate.  

 



Intended laying date (if known) of instruments likely to arise 

44. The initial SI was laid for sifting on 13th July 2020, in order to minimise risk of it not 
being in place by the end of the Implementation Period. Following scrutiny by the 
Scottish Parliament on 23rd June on an earlier draft of the SI, Scottish Ministers 
gave formal consent to that version on 24th June.  

45. On 28 July the UK Secondary Legislation Scrutiny Committee decided that the 
instrument should be subject to the affirmative procedure. 

46. Due to the amendments made since the Scottish Parliament gave consent, the 
UK Minister For Business and Industry, Mr Nadhim Zahawi MP, wrote to the 
Scottish Government on 15th October 2020 to request agreement to the UK 
Government’s proposed approach. 

47. The UK Government is seeking to lay the SI as soon as possible in order to 

secure a debate in the UK parliament before the end of the year. This timeframe 
means that the SI would need to be laid before Scottish Parliament consent is 
confirmed, however Mr Zahawi’s letter states that they will not debate the SI until 
consent is received.  

 

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

48. The Scottish Parliament should have 28 days for consideration per the SI Protocol 
if needed since the UK Government has agreed not to schedule debate for this SI 
until the Scottish Parliament has scrutinised the Scottish Ministers’ proposal to 
consent. 

 

Information about any time dependency associated with the proposal 

49. The UK Government is seeking to lay the SI soon, for debate in the UK 
Parliament under the affirmative procedure before the end of this year (by 31st 
December 2020). 

 

Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal?  

50. Any future amendments in matters intersecting with devolved competence would 
be subject to the agreement of the Devolved Administrations under normal 

procedures.  

 

Any significant financial implications? 

51. There are not expected to be any significant financial implications associated with 
the proposed instrument. 

 

 


