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Dear Conveners,            
 
THE INSOLVENCY (AMENDMENT) (EU EXIT) REGULATIONS 2019 AMENDMENT 
REGULATIONS 2020  
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament 
to the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 
in relation to proposals within the legislative competence of the Scottish Parliament. 
 
The proposed UK S.I., for which I enclose a notification, is to be made under section 8B of 
the European Union (Withdrawal) Act 2018. That section was inserted by section 18 of 
European Union (Withdrawal Agreement) Act 2020. The UK S.I. differs from other 
subordinate legislation made under the European Union (Withdrawal) Act 2018 to date, as 
it makes provision to implement the Withdrawal Agreement, rather than to remedy the failure 
of retained EU law to operate correctly at the end of the transition period. 
While the UK S.I. is making provision in connection with implementing the Withdrawal 
Agreement rather than addressing deficiencies in retained EU law, it is nonetheless 
considered that this instrument involves the exercise of powers by UK Ministers under the 
European Union (Withdrawal) Act 2018 in relation to proposals within the legislative 
competence of the Scottish Parliament. Accordingly while a new protocol that will cover such 
EU Exit SIs has still to be agreed the Scottish Government has agreed with the Scottish 
Parliament that any such SIs will be treated as if the original EUWA 2018 protocol does 
apply.  
 
The policy rationale for the proposed approach was to remove areas of doubt and confusion 
in relation to insolvency process in Scotland, which span reserved and devolved 
competence.  In preparing for a No-deal scenario, it provided the most effective means of 
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dealing with these cross-competence elements of insolvency legislation.  Insolvency 
stakeholders have consistently indicated support for amending legislation in this area, 
insofar as possible, within in a single instrument.  The alternative approach in drawing out 
the devolved aspects of the cross-competence aspects of insolvency with an SSI would 
have created significant complexity. 
 
The currently proposed SI will further amend the Insolvency (Amendment) (EU Exit) 
Regulations 2019 to adequately reflect the position under the Withdrawal Agreement and 
European Union (Withdrawal Agreement) Act 2020 (“2020 Act”). The 2020 Act came into 
force on 31 January 2020 and made provisions to ratify the Withdrawal Agreement and 
implement it into domestic law.  The Insolvency (Amendment) (EU Exit) Regulations 2019 
were made before the Withdrawal Agreement was concluded by the EU and the UK, and so 
anticipated the possibility of leaving the EU without a deal in the course of 2019.  Failure to 
make the appropriate provisions might potentially result in a breach of the international law 
obligations contained in the Withdrawal Agreement 
 
Please note that the date on which the UK Government proposes to lay these regulations is 
30 June 2020, which would meet the 28 days outlined in our protocol. 
  
 
I look forward to hearing from you. 
 
 
 
 

 
 
 

 
 
 
 
JAMIE HEPBURN 
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