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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM ICAS 

Introduction 

 

1 The Institute of Chartered Accountants of Scotland (ICAS) is the oldest professional body of 
accountants and represents over 21,000 members who advise and lead business across the 
UK and in almost 100 countries across the world. ICAS is a Recognised Professional Body 
(RPB) which regulates insolvency practitioners (IPs) who can take appointments throughout 
the UK.  We have an in-depth knowledge and expertise of insolvency law and procedure.  

2 ICAS‟s Charter requires it to primarily act in the public interest, and our responses to 
consultations are therefore intended to place the public interest first. Our Charter also 
requires us to represent our members‟ views and protect their interests. On the rare occasion 
that these are at odds with the public interest, it is the public interest that must be paramount. 

3 ICAS is interested in securing that any changes to legislation and procedure are made based 
on a comprehensive review of all of the implications and that alleged failings within the 
process are supported by evidence. 

4 ICAS is pleased to have the opportunity to submit its views to the Economy, Energy and Fair 
Work Committee (“the Committee”) in response to the laying of the Debt Arrangement 
Scheme (Scotland) Amendment Regulations 2019 (“the regulations”) on 7 June 2019. We 
shall be pleased to discuss in further detail with the Committee any of the matters raised 
within this response. 

Response 

 

5 ICAS was pleased to submit a response to the consultation “Building a better Debt 
Arrangement Scheme” issued by the Accountant in Bankruptcy (AiB) in 2018. A copy of our 
response is included at Appendix A for ease of reference.  

6 While we support legislation being amended where necessary and appropriate, the frequency 
of amendment regulations being brought forward in an attempt to improve DAS calls into 
question the robustness of policy decision making based on strong evidential criteria. The 
draft Scottish Statutory Instrument laid is the 5

th
 set of amendment regulations in an 8 year 

period. There is no evidence presented to suggest that the amendments being made within 
this SSI will bring greater stability to this debt management solution. 

7 We call again for a more fundamental and overarching review of debt management and debt 
relief solutions in Scotland to be undertaken which would look at the landscape as a whole 
and how the different solutions interact with each other rather than continued piecemeal 
amendments which may result in unintended consequences. 

8 Subject to the overarching comments above, we are supportive of the following provisions: 

 Automatic approval of a DPP in certain circumstances (regulation 5) 

 Methods of payments (regulation 6) 

 Proposal for variation: administrative changes or reduction in period (regulation 8) 

 Joint debt payment programme and payment break for cohabitees (regulation 9) 

 Short term payment breaks (regulation 11) 
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Money advisers and payments distributors: approval, functions and fees 

9 Regulation 4 amends the Debt Arrangement Scheme (Scotland) Regulations 2011 (“the 2011 
regulations”) to allow continuing money adviser (CMA) organisations or the AiB to take on 
payment distribution responsibility.  

10 ICAS broadly support the extension of DAS Payment Distributor (PD) arrangements to CMA 
organisations.  There is a lack of evidence however on whether this will actually encourage 
more providers of DAS into the market. In order to carry out payment distribution services an 
organisation is required to be authorised and regulated by the FCA in addition to the 
regulation and authorisation they are subject to as an insolvency practitioner. The process to 
become FCA authorised is not insignificant and comes at a cost, both in terms of obtaining 
the authorisation and ongoing regulation. The costs regulation would ultimately impact on the 
commercial viability of acting as a CMA. 

11 The proposed timescales for the changes to come into force in early November 2019 are 
insufficient to allow organisations not already FCA registered to apply for and obtain 
authorisation. It will therefore take some time for new capacity to come into the market. 

12 We reiterate our view that the AiB should not offer a payments distribution service.  As we 
have outlined repeatedly, the AiB already have significant conflicts of interest acting as a 
service provider, policy advocate, supervisor and manager of appeals.  We do not believe that 
it is appropriate for such conflicts of interest to continue and to add further conflicts of interest 
is inappropriate.   

13 The addition of the AiB as a PD is, we believe, without justification in the public interest. As 
has been seen in bankruptcy, the AiB has moved from a provider of last resort to being the 
provider of default. We anticipate that this would also be the case for payment distribution. 
The proposal to return funds to the free advice sector where the AiB is nominated as PD 
clearly provides a conflict of interest not only in relation to PD appointments but also creates 
the potential for the AiB to exert significant influence over the free advice sector in relation to 
other issues of policy. We comment further on the scheme to return funds to the free advice 
sector below. 

14 Regulation 4 also introduces a fixed statutory administration fee for PDs of 20% (including 
any VAT incurred) of the sum due to be paid to a creditor, to cover the costs of both money 
advice provision and payment distribution services, and provides that the CMA may not 
charge the debtor a fee for the adviser‟s services. 

15 ICAS again comment that the change in the fee structure further alters the nature of DAS and, 
as we have long argued, reaffirms it as an alternative insolvency solution or form of 
composition.  In view of the costs creditors are now being asked to bear, it is very difficult to 
reconcile the AiB‟s definition of DAS as a debt management solution. 

16 The financial effect of the changes brought about by the regulations is a significantly reduced 
return to creditors through a completed DAS debt payment programme (DPP).  Currently 
creditors receive at least 90% of the original debt through a completed DPP, which will be 
reduced to 78% in all cases, where the DPP completes fully.  This is unquestionably debt 
relief and therefore insolvency, albeit without an equivalent requirement to surrender assets 
for the benefit of creditors. 

17 The total costs creditors are being asked to absorb under the regulations are very high and 
compare unfavourably with both the current fee structure and the proposals under the 
„Breathing Space Scheme‟ to be introduced in England and Wales in early 2021.  The UK 
government‟s response to that policy proposal states: 

“6.18 The government recognises that the organisations offering administration and 
payment distribution for plans require a sustainable and predictable funding stream. The 
government recognises that some debt advice agencies felt that funding levels should 
increase from current levels. However, in order to provide fairness to creditors, funding 
for the plan will roughly reflect current overall levels received through Fair Share 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/810058/______17June_CLEAN_response.pdf
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contributions. 10% of a debtor‟s monthly payments will therefore be provided to the 
organisations that operate the plan.  

6.19 This 10% share of repayments for each plan will be split between the three activities 
undertaken in the following way: 

 8% of repayments will be provided for ongoing administration of an individual‟s plan. 
This funding will be available to FCA-regulated debt advice agencies. 

 1% of repayments will be provided for payment distribution. This funding will be 
available to debt advice agencies with the relevant FCA handling client money 
permissions, or to the Insolvency Service. 

 1% of repayments will be provided to the Insolvency Service for providing 
administrative oversight of the scheme as a whole. 

6.20 Setting contributions at this level will ensure that plans remain sustainable to 
operate for debt advice agencies, whilst providing fairness to creditors, who overall will 
continue to provide a similar level of contribution as in existing debt management plans. 
In particular, the large share of payments for ongoing administration reflects the 
significant burden involved in the ongoing advice and client handling activities required 
as part of this role. After the early years of the scheme, the government will review 
whether these funding levels remain appropriate. Where the AiB is appointed as PD it 
will charge the statutory administration fee for this function”. 

18 While we do not advocate that provisions in Scotland and other areas of the UK must be 
identical, in view of the above it is extremely difficult to understand the rationale behind the 
fee structure proposed by the regulations.  The result will be a significant disparity between 
DAS and the equivalent scheme offered in England and Wales.  Creditors will receive a total 
of 90% in England and Wales compared to 78% in Scotland. 

19 The 2011 Regulations contain provision for an offer of composition to be made to creditors 
after the DPP has been in force for 12 years and 70% of the total amount of debt due under 
the DPP has been paid.  As creditors will now receive just 78% as standard, this provision will 
be rendered largely redundant.  The changed fee structure will also result in a difference of 
just 8% between what the AiB define as composition and what is considered to be „full 
payment‟.   

20 The AiB has intimated that they intend to provide the PD service on a „cost only basis‟, with 
any surplus generated from fees being used to support the free debt advice sector. The AiB 
have published a further consultation seeking views on how this could be best achieved and 
ICAS will respond to that consultation separately.  

21 Crucially, that consultation is silent on how the costs of the AiB will be calculated to determine 
the „surplus‟ available for redistribution, nor does it seek to consult on that aspect.  This 
matter was not addressed in any earlier consultation. Given the degree of interlink between 
these regulations and how any surplus is reapplied, it is disappointing that there has not been 
greater alignment between the conclusion of the consultation and the laying of these 
regulations. 

22 There are a huge variety of methods for calculating costs, particularly where an element of 
overhead apportionment is to be undertaken.  These can result in significant variances in 
outcomes, all of which can appear reasonable in isolation.  The consultation document 
concludes that, based on current DAS levels, the total funds generated under the new DAS 
fee where the AiB becomes PD would be in the region of £316,000 with around £100,000 
available to distribute back to the free debt advice sector.  Simple arithmetic therefore 
suggests that the AiB‟s costs would be £216,000.  This equates to just under 70% cost to 
income ratio.  Given the limited role of the PD and what should reasonably be expected to be 
a highly automated function, the costs attributed seem, on the face of it, to be highly 
questionable.  
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23 The fee to be set for payment distribution in England and Wales is 1%.  The AiB‟s costs to 
income ratio noted above means that the equivalent fee in Scotland will effectively be almost 
14%.   

24 We are concerned about the lack of transparency of the new fee structure. It is unclear 
whether the redistribution scheme will be set out in legislation or  be an operational matter for 
the AiB to frame as they see fit. Despite the Scottish Parliament‟s Economy, Jobs and Fair 
Work Committee supporting ICAS‟ call for a review of a sustainable and transparent 
framework for the funding of the AiB in May 2018, there has been no further work carried out 
on this. It is concerning therefore that despite those concerns further proposals are being 
brought forward concerning AiB financing without providing appropriate transparency. 

25 It is further noted that a fee of 8% will be retained for „Business DAS‟ i.e. where the debtor is a 
partnership, trust or unincorporated body. While the number of Business DAS cases are 
minimal, it is unclear what is the reason for retaining the fee at 8%.   

26 The CMA is responsible for reviewing a Business DAS DPP in every twelfth month of its 
operation; and, in relation to Business DAS, there is a clear argument that the work involved 
in ensuring that the DPP is still viable is more onerous than for an individual.  The CMA must 
undertake a review of the entity‟s cash flow and working capital as well as ongoing 
commitments and forecasts for the next 12 months.   

27 Due to the added complexity, Business DAS can only be undertaken by a DAS approved 
insolvency practitioner.  Therefore, Business DAS appears to be the one area where a fee 
increase would be merited, making it more attractive for insolvency practitioners to offer as a 
debt solution. 

28 Should it be considered that it is appropriate for the AiB to act as a PD then greater 
transparency and independent oversight of this function must be made available through 
regulations. 

Application for variation: creditor statement 

29 Regulation 7 introduces an additional requirement for a creditor who makes a variation 
application on the grounds that a debt due at the date of approval of the DPP was omitted 
from, or was wrongly assessed for the DPP, due to a mistake, oversight, or other reasonable 
cause. 

30 If such a variation application is made more than 120 days after the approval of the DPP, it 
must be accompanied by a statement from the creditor outlining why the debt was omitted or 
wrongly assessed and why the application could not have been made on an earlier date. 

31 This provision appears to attempt to mirror the „120-day rule‟ for creditors to submits claims in 
sequestration, whereby a claim is rejected unless there were exceptional circumstances 
which prevented its submission within 120 days of the creditor being notified of the 
sequestration. 

32 It is perhaps slightly odd that a debt management plan is borrowing from insolvency 
legislation.  It is also not clear whether the lack of the statement by the creditor will result in 
automatic rejection of a variation application. 

33 Further, it is unclear what would be the purpose of rejecting a variation proposing the 
inclusion of a previously omitted debt.  If such a variation is rejected, there appears nothing to 
stop an excluded creditor from pursuing the debtor upon the conclusion of the DPP.  Further, 
as a DPP is a debt management scheme, the onus is on the individual to fully and accurately 
disclose the debts to be managed.  It should not form an opportunity for debt relief due to an 
oversight.  The exclusion of a debt and rejection of a variation in such circumstances gives 
the further impression of an insolvency procedure. 

Deemed consent to variation and automatic variation where period reduced 
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34 We do not believe that the automatic approval of variations, as proposed by Regulation 10, is 
appropriate simply on the grounds that it would reduce the period of the DPP.  We consider 
that this should remain subject to scrutiny as important questions which should be considered 
include whether the proposed variation is sustainable and whether it is in the best interests of 
the debtor and the creditors.  We consider that the review is an important safeguard, 
particularly for the debtor, as the potential implications of not adhering to the variation could 
be significant. 

35 Regulation 10 also introduces deemed creditor consent to variation. This brings the variation 
process into line with the initial DPP approval process and ICAS have no objections to this 
change.  
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Appendix A 

 

 

  

RESPONSE TO  

CONSULTATION ON  

BUILDING A BETTER DEBT ARRANGEMENT SCHEME 

ACCOUNTANT IN BANKRUPTCY 
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Introduction 

 

36 The Institute of Chartered Accountants of Scotland (ICAS) is the oldest professional body of 
accountants and represents over 21,000 members who advise and lead business across the 
UK and in almost 100 countries across the world. ICAS is a Recognised Professional Body 
(RPB) which regulates insolvency practitioners (IPs) who can take appointments throughout 
the UK.  We have an in-depth knowledge and expertise of insolvency law and procedure.  

37 ICAS‟s Charter requires it to primarily act in the public interest, and our responses to 
consultations are therefore intended to place the public interest first. Our Charter also 
requires us to represent our members‟ views and protect their interests. On the rare occasion 
that these are at odds with the public interest, it is the public interest that must be paramount. 

38 ICAS is interested in securing that any changes to legislation and procedure are made based 
on a comprehensive review of all of the implications and that alleged failings within the 
process are supported by evidence. 

39 ICAS is pleased to have the opportunity to submit its views in response to the Accountant in 
Bankruptcy (AiB) consultation on Building a Better Debt Arrangement Scheme. We shall be 
pleased to discuss in further detail with AiB any of the matters raised within this response. 

Response 

 

40 We broadly agree with the proposals to extend the current DAS Payment Distributor 
arrangements to Continuing Money Advisers (CMA). We would however note that for CMA to 
perform this function under current legislation that they may require to be authorised by the 
FCA. This may restrict the number of CMA‟s able to fulfil payment distribution as envisaged 
within the consultation. We would therefore encourage the AiB to undertake a more detailed 
evaluation of the impact of this proposal, in particular in relation to the effect of market 
competition, prior to making a final decision. 

41 We do not believe that the AiB should offer a payments distribution service. The AiB already 
have significant conflicts of interest acting as a service provider, policy advocate, supervisor 
and management of appeals. We do not believe that it is appropriate for such conflicts of 
interest to continue and to add further conflicts of interest is inappropriate. The addition of the 
AiB as a payments distributor is, we believe, anti-competitive and without justification in the 
public interest. 

42 It is unclear from the consultation whether the statutory administration fee suggested is a „cap‟ 
or a fixed percentage to which all CMA/payment distributors would require to adhere to 
equally. This requires clarification. 

43 The proposal to move the cost of the CMA fee onto creditors fundamentally changes the 
nature of DAS. We have long argued that DAS is in fact an alternative insolvency solution and 
the move proposed will simply reaffirm that. With creditors bearing the full cost of the 
programme this is no different to them bearing the costs of a trust deed or bankruptcy. 
Consideration should be given to how this will be viewed by creditors and credit reference 
agencies. 

44 We would suggest that the existing fee structure should be retained subject to the CMA being 
able to undertake the payment distributor function with the distributors fee remaining at the 
current level (but able to be retained by the CMA for that distribution function).  

45 We do not believe that automatic approval of variations should be proceeded with. Where a 
variation is proposed which would reduce the period of the DPP we consider that this should 
still remain subject to scrutiny as important questions which should be considered include 
whether the proposed variation is sustainable and whether it is in the best interest of the 
debtor and the creditor. We consider that the review is an important safeguard, particularly for 
the debtor, as the potential implications of not adhering to the variation could be significant. 
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46 Similarly, we do not believe that it is appropriate for a Government Agency to be taking 
decisions on behalf of a debtor. While we note that the consultation states that this would only 
be done where the debtor has consented to this approach it is unclear how this would operate 
in practice. Would this be a general consent or a specific consent granted at the appropriate 
time? We do not believe that a general consent would offer sufficient safeguards to the debtor 
whose circumstances could have changes in the interim. If it required specific consent at the 
appropriate time then we would question whether this would significantly enhance the 
efficiency of the process. We also consider that in the circumstances where the CMA is 
unable to act, that a more appropriate action would be for a new/alternative CMA to be 
engaged by the debtor. 

47 Our response to the questions contained within the consultation are set out in Appendix 1. 
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Appendix 1 

Question 1(a):  Should the CMA role be extended to include payments distribution 
responsibility? 
 
Yes                No  

 
Question 1(b):  Should AiB offer a payments distribution service? 
 
Yes                No  
 
 
Question 1(c):  If you answered „yes‟ to Question 1(b) above, under which circumstances 
should AiB offer this service? 

All public sector/CAB cases     Where existing PD ceases/is unable to act      
 
Other (please comment in the box below)      
 
If you wish to provide further comment on this section please use the space below 

 

 

Question 2(a):  In the event of the CMA role being extended to include payments distribution 
responsibility, at what level should the statutory administration fee be set? 
 
15%              20%              23%    See comments in paragraphs 43 to 44 

 
Question 2(b):  If you have answered „No‟ to Q1(a) “Should the CMA role be extended to 
include payments distribution responsibility”, should the CMA‟s administration-only fee be 
capped at the agreed administration fee rate detailed at 2(a) above, less 8% (to cover PD 
costs)? 
 
Yes                No  
 

We broadly agree with the proposals to extend the current DAS Payment Distributor 

arrangements to Continuing Money Advisers (CMA). We would however note that for CMA to 

perform this function under current legislation that they may require to be authorised by the 

FCA. This may restrict the number of CMA’s able to fulfil payment distribution as envisaged within 

the consultation. We would therefore encourage the AiB to undertake a more detailed evaluation 

of the impact of this proposal, in particular in relation to the effect of market competition, prior 

to making a final decision. 

We do not believe that the AiB should offer a payments distribution service. The AiB already have 

significant conflicts of interest acting as a service provider, policy advocate, supervisor and 

management of appeals. We do not believe that it is appropriate for such conflicts of interest to 

continue and to add further conflicts of interest is inappropriate. The addition of the AiB as a 

payments distributor is, we believe, anti-competitive and without justification in the public 

interest. 
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Question 2(c):  If you answered „No‟ to 2(b) above, please provide comment below on how you 
believe this process should operate.  
 

 

Question 3(a): Do you agree that automatic approval should be introduced for cases where the 
debt due to objecting creditors is less than a specified percentage of the total DPP debt? 
 
Yes                No  
 
 
Question 3(b): If you have answered „Yes‟ to Q3(a) above, what proportion of total debt owed 
to non-consenting creditors should trigger the requirement for a fair and reasonable test to be 
conducted?  
 
 5%               10%               15%     Other, please specify  
 

Question 3(c):  Do you agree that deemed creditor consent should be introduced for 
variations? 
 
Yes                No  

 
Question 3(d):  Where variation proposals will lead to a reduction in the duration of the DPP, 
do you agree these should be approved automatically by the DAS Administrator? 
 
Yes                No  

 
Question 3(e):  Should AiB be able to submit variations on behalf of the debtor in the 
circumstances outlined above?  
 
Yes                No  

 

We do not believe that automatic approval of variations should be proceeded with. Where a 

variation is proposed which would reduce the period of the DPP we consider that this should still 

remain subject to scrutiny as important questions which should be considered include whether 

the proposed variation is sustainable and whether it is in the best interest of the debtor and the 

creditor. We consider that the review is an important safeguard, particularly for the debtor, as 

the potential implications of not adhering to the variation could be significant. 

We do not believe that it is appropriate for a Government Agency to be taking decisions on 

behalf of a debtor. While we note that the consultation states that this would only be done 

where the debtor has consented to this approach it is unclear how this would operate in practice. 

Would this be a general consent or a specific consent granted at the appropriate time? We do 

not believe that a general consent would offer sufficient safeguards to the debtor whose 

circumstances could have changes in the interim. If it required specific consent at the appropriate 

time then we would question whether this would significantly enhance the efficiency of the 

process. We also consider that in the circumstances where the CMA is unable to act, that a more 

appropriate action would be for a new/alternative CMA to be engaged by the debtor. 
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If you wish to provide further comment on this section please use the space below. 

 

Question 4(a): Should short-term crisis payment breaks be introduced to address periods of 
crisis? 
 
Yes                No  

 
Question 4(b): If you have answered “yes” to question 4(a) above, do you agree money 
advisers should be responsible for authorising the proposed short-term crisis payment breaks 
without having to consult creditors? 
 
Yes                No  
 
Question 4(c): How many short-term crisis payment breaks should be available per rolling-
year? 

 

One              Two              Three   

If you wish to provide further comment on this section or raise any other points please use the space 
below. 
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RESPONDENT INFORMATION FORM 
 
Please note that this form must be returned with your response to ensure that we handle your 
response appropriately. 
 
1. Name/Organisation 
Organisation Name 

ICAS 

 

Title   Mr    Ms    Mrs    Miss    Dr        Please tick as appropriate 

 
Surname 

Menzies 

Forename 

David 

 
2. Postal Address 

CA House 

21 Haymarket Yards 

Edinburgh 

      

Postcode      EH12 5BH Phone  Email  

 
3. Permissions  - I am responding as an… 
 

Individual   Organisation   

(a) Do you agree to your response being made 
available to the public (in Scottish Government library 
and/or on the Scottish Government web site)? 
Please tick as appropriate:   

   Yes    No 

The name and address of your organisation will be 
made available to the public (in the Scottish 
Government library and/or on the Scottish 
Government web site). 

(b) Where confidentiality is not requested, we will 
make your responses available to the public on the 
following basis: 
Please tick ONE of the following boxes 
Yes, make my response, name and address all 

available  

or 
Yes, make my response available, but not my name 

and address  
or 
Yes, make my response and name available, but not 
my address 

Are you content for your response to be made 
available? 
 
Please tick as appropriate  
 

   Yes    No 
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