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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

 

SUBMISSION FROM UK Finance 
 

1. UK Finance is the collective voice for the banking and finance industry.  

  

2. Representing more than 250 firms across the industry, we act to enhance 

competitiveness, support customers and facilitate innovation.  

  

3. We welcome the opportunity to provide feedback on the Debt Arrangement 

Scheme (DAS) Amendment 2019 regulations that were laid on 7 June 2019. 

We have provided feedback on what we have identified as key areas within 

the regulations. This feedback substantially reflects the original commentary 

we provided in our consultation response submitted on 24 Jan 2019 to the 

Accountant in Bankruptcy.  

  

4. We are supportive of the continued evaluation of DAS to identify changes that 

will improve the effectiveness, efficiency and flexibility of the scheme and 

remove unnecessary bureaucracy for the benefit of all stakeholders.  

  

Fee structure and transparency   

  

5. Whilst the intention to remove the additional charges that are levied by fee 

charging Continuing Money Advisers {CMA} on individuals (and thereby 

remove any cost of the Debt Payment Plan {DPP} to the individual) is 

recognised, we have concerns over:   

  

a. A lack of transparency around the derivation/appropriateness of the 

proposed increase in the overall cost to creditors from 10 per cent to 22 

per cent.   

  

b. A lack of understanding as to the breakdown of the costs to provide 

money advice and payment distribution.  

  

c. The potential for the increased fee to incentivise inappropriate solutions 

to be recommended to individuals resulting in poor customer outcomes  

  

6. The Banking and Finance sector   is supportive of consumers being able to 

access free and impartial debt advice to identify a solution appropriate for their 

circumstances.  Support by the banking and finance sector for the delivery of 

this holistic advice is provided through a range of funding options (including, 

the FCA levy where a levy of £3.938m in 2019/2020 for Scotland is proposed, 

DAS arrangement fees, Fair Share contributions through Debt Management 
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Plans and partner funding /sponsorship). This funding supports the delivery of 

quality free-to-client debt advice to ensure as many people who need debt 

advice can access it, and this should be delivered through a collaborative and 

cost-effective advice sector.    

  

7. The industry supports the principle that those who benefit from debt advice 

should contribute towards the costs. For consumers who enter into a DPP, 

setting a contribution level which applies as a standard deduction across all 

creditors achieves a simple and fair approach to cost sharing where these 

costs have been set at a fair and proportionate level.    

  

8. The consultation was however lacking in detail as to the derivation of the 

suggested new statutory administration fee level options of 15, 20 or 23 per 

cent (in addition to which the existing AiB 2 per cent  administration charge 

would remain payable).  

  

9. We were therefore unable to comment in the consultation response on the 

appropriateness or justification of any of the levels of fee proposed. There was 

also no commentary on comparing and contrasting these fees with the level of 

cost recovery of other debt solutions such as the Fair Share contribution 

through the voluntary Debt Management Plan (DMP), although it is 

understood that the 22 per cent fee under DAS diverges significantly from the 

DMP Fair Share costs across the market.    

  

10. The AiB in their consultation report and summary of responses placed a 

significant weight of evidence on the response from 54 per cent of creditors (7 

out of 13) who indicated that the fee should be 20 per cent  or more.  This was 

the driver for AiB recommending that the statutory administration fee should 

be fixed at 20 per cent.   

  

11. These 7 creditors included two councils and 5 credit unions (including ABCUL 

who represent just over half the 94 credit unions in Scotland). There was no 

apparent assessment of the value of debt that these creditors hold. The UK 

Finance response represented the view of all major UK banks and credit card 

providers. Our response was however considered as equal weighting with any 

other creditor. We had highlighted our concerns around this approach to 

evaluation of policy with the AiB during the consultation.    

  

12. Whilst we recognise the challenges in establishing a fair and cost-effective fee 

structure for the delivery of the DPP, there is no evidence to substantiate the 

20 per cent statutory fee as a proportionate cost for the delivery of good 

quality debt advice and payment distribution.   

  

13. Whilst the proposals are intended to make DAS more attractive to individuals 

and enable more people to take advantage of the benefits of the scheme, 

DAS will not be appropriate for everyone entering the debt advice journey.    
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14. The wider funding of the not-for-profit debt advice sector and a consideration 

of how economies of scale can be achieved through collaboration by the not-

for-profit sector, was not evident as part of the consultation.    

  

15. Neither the commercial profitability of delivering a DPP, nor the costs of 

inefficient and ineffective practices should be the key driver in setting the 

administration fee.  

  

16. The reduction in return to creditors (90 per cent to 78 per cent) is not 

insignificant. Whilst the costs to the creditor will be removed, it is not possible 

to assess whether the increase in fee is proportionate for creditors or whether 

this is a profit generating rise. The increase in costs should not be to a level of 

profitability to make the proposition attractive to commercial providers. The 

total deductions of 22 per cent (and consequently a return to creditors of 78 

per cent) was considered more akin to debt forgiveness and therefore a form 

of insolvency rather than being considered as a full debt repayment.  

  

17. A robust assessment of the appropriate and proportionate fee for the Debt 

Arrangement Scheme is considered necessary.    

  

Payments Distributor administration fee  

  

18. The regulations (regulation 17) propose for the payment distributor to make a 

prescribed deduction of 20 per cent from the sum due to be paid to the 

creditor.  

  

19. Where the organisation providing the money advice is not a payment 

distributor (or not appointed by the consumer), the money advice organisation 

could be at a financial disadvantage as the regulations:   

  

a. Do not require the payment distributor to distribute any of the 

administration fee to the money advice organisation.  

  

b. Does not stipulate how the 20 per cent deduction should be 

apportioned between the provision of money advice and the payment 

distribution service.  

  

20. We do not believe the intention of the regulations is for the administration fee 

to be retained by the payment distributor where they have not provided money 

advice. We also do not believe that it should result in the unnecessary costly 

and duplicative process for all money advisors to build payment distribution 

capability.   
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21. The regulations should be amended to reflect the costs recovery of the two 

separate services being provided. Analysis should be undertaken to 

understand the proportionate level of costs to undertake the functions and 

duties of as payments distributor through an efficient and effective process 

that takes advantage of economies of scale as appropriate.   

  

Approval of a DPP approval and Secured lending arrears  

  

22. The introduction of an automatic approval of a DPP where the objecting 

creditors are less than 10 per cent of the creditors by value a specified 

percentage of total debt is a pragmatic and proportionate approach to avoid 

the generation of unnecessary assessments under a „fair and reasonable 

test‟.    

  

23. We do however believe that mortgage lenders should be able to have their 

objection to the inclusion of mortgage arrears in a DPP to be reviewed in all 

circumstances (irrespective of the 10 per cent threshold for objecting creditors 

to trigger a review) in view of unintended consequences that extending 

mortgage arrears over a long term in a DPP could have.  

  

24. Whilst mortgage arrears are „excludable‟ from a DPP, there could be 

unintended consequences if the consumer requests that these are included in 

a DPP against the wishes of the lender and the lender is unable to trigger an 

independent review on their own as their objection represents less than 10 per 

cent of creditors by value. These unintended consequences include:  

  

a. If mortgage arrears are included in a DPP, the maturity date of the DPP 

might exceed the maturity date of the mortgage.  This would introduce 

complexities as to the remedies for the lender upon the contractual 

maturity of the mortgage.  

  

b. If a customer maintains their DPP payments but fails to maintain their 

contractual payments under the mortgage, a situation could arise 

where non DPP arrears accumulate to the point where litigation criteria 

in a firm is met. It is not clear what the attitude of the court might be if 

an application were made under these circumstances.   

  

c. As the lending secured by the property is split across different 

repayment terms, this could restrict the ability of the customer to 

change their underlying mortgage product/price unless the DPP could 

be repaid in full.   

  

d. Where a customer has equity in their property, if arrears are included in 

an DPP the lender will not receive any interest on the arrears balance, 

and also the payment they receive will be net of the scheme „admin 

charge‟. The lender will incur a financial loss even though the customer 
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might have equity/assets that were held as security for the arrears and 

the customer has the ability to repay principle and interest over time. 

The mortgage lender might be offering an alternative mechanism to 

ensure that the customers‟ arrears are repaid as part of the overall 

mortgage, without increasing the risk of repossession of the property.  

  

e. The ability for mortgage lenders to apply a different treatment of 

interest and charges to the principal balance outstanding and the 

separate arrears on the DPP will be complex, and likely to need 

significant IT development or a manual process to be introduced.  

  

f. The payment distributor makes payment to creditors “net” of the admin 

charge. This approach is common place in retail where the deduction 

replaces the collection costs that the lender would otherwise incur. 

However, in secured lending, a process is required (probably manual) 

to “gross up” the net payment received to provide the customer with the 

full benefit of their contribution. Otherwise there will be a balance of 

„arrears‟ outstanding on completion of the DPP if the acceptance of the 

„net‟ payment under the statute is considered as full settlement of the 

arrears.  Also, the arrears balance will be over-stated (the quarterly 

statement in MCOB 13.5.1 above  

will be overstated – as will the total mortgage balance outstanding), 

and the customers‟ credit file will be incorrect.   

  

g. The reporting of the account status to  credit reference agencies whilst 

an element of arrears remains within the DPP will be a complex and 

probably manual process, with an arrears level being reported for a 

longer period than might be necessary.   

  

Short term financial crisis payment breaks    

  

25. We recognise that customers‟ financial circumstances can change due to 

matters outside of their control.  As part of a review of a customers‟ income 

and expenditure, the banking and finance  industry has confirmed its support 

to allow customers to set aside some money to build up financial resilience to 

meet future income or payment shocks (for example through the savings 

category on the Standard Financial Statement income and expenditure form). 

These savings however might not always be available or sufficient to meet 

short term requirements.  

  

26. For customers who are making every effort to repay their debt, it is right that 

there should be some flexibility within the plan to support them. This is also a 

more efficient approach than allowing a short term temporary financial shock  

resulting in the revocation of a plan and the consequential impact that this will 

have on the customer.  
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27. We have concerns that the proposals to allow deferments in two months 

(whether consecutively or otherwise) in any period of 12 months (which is 

presumed as a rolling 12 months and not a calendar 12 months) without the 

approval of creditors could lead to:  

  

a. Inappropriate requests from debtors which does not identify and 

address the underlying cause or appropriateness of the deferment. 

This could lead to a delay in identifying a more appropriate solution or 

the unnecessary extension of the DPP.    

  

b. Granting of the deferment by the MA/CMA to avoid the customer 

breaching the DPP, as the money adviser organisation receives 

income from future payments received, and therefore has an incentive 

(?) for the customer to remain on a plan.   

  

c. The lack of eligibility criteria for a payment break to be automatically 

agreed by a money adviser, and a clear assertion this should not be 

interpreted as an annual payment holiday entitlement by a consumer.  

(e.g. there is no minimum qualifying period before the customer is 

eligible to apply for a break; or whether the break can be approved if 

the customers is in arrears with their DPP).  

  

d. The scheme rules already make provision for a customer to apply for a 

payment holiday of up to 6 months where their income has reduced by 

50 per cent or more due to specified reasons. The overlap of these two 

elements of the scheme is not clear – is the intention that this could 

lead to an 8-month payment break?  

28. We recommend that the crisis payment break is limited to one deferment in a 

rolling 12month period that can be authorised by the money adviser without 

reference to creditors.  

  

29. If a customer experiences payment difficulty and requires more than one 

deferment in a rolling 12-month period, the money adviser upon reviewing the 

circumstances can still submit a proposal to creditors for consideration. It is 

the ability for money advisors to automatically authorise short term payments 

breaks more than once per rolling year that is restricted, not the ability for the 

money adviser to submit requests for creditor approval.  
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