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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

SCOTLAND’S CONSTRUCTION SECTOR INQUIRY  

SUBMISSION FROM CONSTRUCTION SCOTLAND – Supplementary 
 

Jackie Bailie requested information on any legal issues that impede the Scottish 
Government from implementing procurement change (as recommended in the 
Construction Procurement Review).  

CS comment: During the discussions on the implementation of the procurement review, 
Industry proposed two measures to address suicide bidding and abnormally low tenders. 

The first was to recommend the adoption of a different scoring method for maximum cost 
score based on median or dartboard scoring. This is a defined mechanism which 
disregards the highest and lowest prices and then works from the middle of what is left 
outwards so that the tender closest to the median score would be awarded the maximum 
score (eg 60 in a 60/40). In the dartboard version there are bands, so multiple tenders in 
the „median‟ band would all be awarded 60. This puts far more emphasis on the quality 
side.  

Secondly, for abnormally low tenders (ALTs) industry recommended the adoption of the 
Northern Ireland system whereby any tender falling into a defined band under the median 
bid level would be considered abnormally low and discounted. The NI system also has an 
identification procedure for dealing with low bids where the CEO of the organisation putting 
in the low bid had to write to the authority explaining the basis for the bid and guaranteeing 
performance (with exclusion from future public sector work as the remedy in the event that 
the organisation then could not deliver). It‟s available online from the NI procurement 
department. 

Both of these proposals were taken away by Scottish Government civil servants and the 
message came back that they had been referred to the legal directorate where the 
procurement lawyer had deemed them non-compliant with EU procurement rules. No 
further explanation was provided on any aspect, apart from the exclusion item, where it was 
decided that this did not fall within the defined EU scope for exclusion from bidding (despite 
all of the above systems already being in use in other EU jurisdictions). 

It would be helpful if you could provide a brief overview of your role and governance, 
details of when your website went down and a timescale for the website being back 
up and running and information such as minutes of meetings, etc being published 
online.  

CS comment: “Construction Scotland” is the name adopted by the construction sector 
Industry Leadership Group (or ILG), one of several established by the Scottish Government 
to reflect key growth sectors. 

Construction Scotland is a voluntary body, with the ILG members drawn by invitation from 
the cohort of senior industry leaders 

The primary role and remit of Construction Scotland ILG is to: 
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 Provide leadership and effective representation of the industry 

 Develop and lead the implementation of the Scottish Construction Industry 
Strategy  

 Ensure effective communication and engagement across the sector and with 
Government and the industry‟s customers.  

 
The attached document entitled “Roles, Remit and Governance” expands on each of these 
three key themes and also explains the structure of Construction Scotland and its working 
groups and forums in more detail  

During 2017, Construction Scotland embarked on a full-scale review of the Industry 
Strategy (originally published in 2012) and, throughout 2018, carried out extensive industry 
consultations on the industry‟s key objectives and how they would be best achieved. As the 
review progressed, the revised objectives and the changes in structure and approach that 
would be required to achieve them meant that the information on the website we share with 
the Innovation Centre became out of date and, in September 2018, we decided to switch off 
those pages, pending the relaunch of the refreshed strategy document. The new Strategy 
was formally launched in November 2018 and a downloadable copy of it was added to a 
redesigned Construction Scotland Homepage, together with a copy of a background 
statistical report on the industry in Scotland. 

Since then, it has become increasingly apparent that, to avoid confusion, we need to 
separate out the Construction Scotland webpages from those of the Innovation Centre and 
we are currently working on plans to launch a new website that will allow us to improve our 
key messaging and to have a flexible structure for content such as bios of our ILG 
members, strategies and governance documents, minutes of our meetings, action plan 
updates and links to useful third party content. 

We expect to have the new site up and running by no later than the 30th July 

It would also be helpful if you could elaborate on how Construction Scotland ensures 
that it has captured a represented view of industry and how sole traders and SMEs 
are included in this.  

CS comment: Construction Scotland ensures that it has captured a represented view of 
industry through a number of different means.  

The first means is through ensuring diversity in the make-up of the Industry Leadership 
Group itself. As you will see from the “Roles, Remit and Governance” document, the 
composition of the ILG has been defined as: 

· Main Contractor Representation x 2 

· Sub-Contractor Representation x 2 

· Housebuilding Representation x 2 

· Industry Trade Body Representation x 1 

· Industry Supply Base Representation x 1 

· Industry Professional Bodies & Institutes Representation x 2 

· Industry Major Client Representation x 1 

· Individual Representation by invitation x 2 
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· SME Representation x 2 

The second means is through the membership of the “Construction Scotland Industry 
Representative Bodies Forum”. This forum brings together the industry trade, professional 
and representative bodies to gather views, debate conflicts, identify common positions, 
inform the ongoing development of the Strategy and Action Plans and support 
communication with all parts of industry. 

The forum is open to all representative bodies and the current membership includes 
Scottish Decorators, SELECT/SECG, Scottish Contractors Group, ICE, I Struct E, CIAT, 
FMB, SBF, RIAS, RICS, ACE, HFS and CECA. 

The third means is through the composition of the working groups set up to implement the 
actions agreed in support of the six key priority areas. Proposals for members of these 
working groups are sought from both ILG members and the representative bodies on the 
forum. 

Sole traders are represented through their trade and professional representative bodies – 
whether they are an architect, painter, electrician or engineer. 

During our evidence to the EEFW Committee, I mentioned the Pye Tait report on retentions that 
detailed some of the alternative mechanisms in use elsewhere but didn‟t give much detail of those 
alternatives. 
  
The report concludes that further research is required – see attached. 
  
Scottish Government has initiated a further piece of research by Pye Tait and will carry out a 
consultation this year – see the SG press release below that CS contributed to. 
  

“Cash retention – the practice of withholding a percentage of the payment on construction 

projects – will be among the issues considered as part of a Scottish Government consultation 

planned in 2019. 

The use of cash retentions in the construction industry is commonplace and when used 

properly is an effective project assurance tool. However, many in the industry have expressed 

concern around the use and abuse of retentions in contracts. 

Prompt and fair payment has been a long standing issue and many in the sector consider some 

practices to be barriers to investment, productivity improvement and growth. 

Announcing the intention to consult in spring 2019, Minister for Business Jamie Hepburn said: 

“Cash retention in construction industry contracts is common practice, including in the public 

sector. Its purpose is to ensure the contractor completes the job. However, it must be used 

proportionately and responsibly. 

“The Scottish Government believes in fair and transparent working practices and a culture that 

supports prompt payment is essential to secure investment and jobs. Having listened to the 
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construction industry‟s concerns, a public consultation on the use of retentions in construction 

contracts will take place in spring next year. 

“The Economic Action Plan sets out our intention to step up our engagement with the 

construction sector to support its plans to develop and grow a more sustainable, productive and 

innovative industry. This consultation is just one part of that.” 

Ken Gillespie, Chair of Construction Scotland said: “Construction Scotland welcomes the 

Economic Action Plan‟s intention to step up engagement with the construction sector and 

believes that, in the case of retentions, the aim should be to see them abolished completely by 

2023. 

“The failings in the system are widely recognised and there have been many calls for the 

industry‟s customers and contractors to end their use. These have failed to gain traction, due 

principally to the lack of experience of, or research into, the use of alternative forms of project 

assurance. 

“It is to be hoped that the newly announced research project will fill at least some of those gaps 

in knowledge. It is disappointing that the UK Government have not yet published the results of 

their own consultation into the use of retentions in England, which closed in February 2018, and 

against that background, the new Scottish Government consultation is a welcome development, 

if it results in a speedier identification of a solution that works for everyone.” 

During our evidence to the EEFW Committee, I mentioned the Pye Tait report on retentions that 
detailed some of the alternative mechanisms in use elsewhere but didn‟t give much detail of those 
alternatives. 
  
The report concludes that further research is required – see link: 
 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/6
54399/Retention_Payments_Pye_Tait_report.pdf 
  
Scottish Government has initiated a further piece of research by Pye Tait and will carry out a 
consultation this year – see the SG press release below that CS contributed to. 
  

“Cash retention – the practice of withholding a percentage of the payment on construction 

projects – will be among the issues considered as part of a Scottish Government consultation 

planned in 2019. 

The use of cash retentions in the construction industry is commonplace and when used 

properly is an effective project assurance tool. However, many in the industry have expressed 

concern around the use and abuse of retentions in contracts. 

Prompt and fair payment has been a long standing issue and many in the sector consider some 

practices to be barriers to investment, productivity improvement and growth. 

Announcing the intention to consult in spring 2019, Minister for Business Jamie Hepburn said: 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/654399/Retention_Payments_Pye_Tait_report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/654399/Retention_Payments_Pye_Tait_report.pdf
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“Cash retention in construction industry contracts is common practice, including in the public 

sector. Its purpose is to ensure the contractor completes the job. However, it must be used 

proportionately and responsibly. 

“The Scottish Government believes in fair and transparent working practices and a culture that 

supports prompt payment is essential to secure investment and jobs. Having listened to the 

construction industry‟s concerns, a public consultation on the use of retentions in construction 

contracts will take place in spring next year. 

“The Economic Action Plan sets out our intention to step up our engagement with the 

construction sector to support its plans to develop and grow a more sustainable, productive and 

innovative industry. This consultation is just one part of that.” 

Ken Gillespie, Chair of Construction Scotland said: “Construction Scotland welcomes the 

Economic Action Plan‟s intention to step up engagement with the construction sector and 

believes that, in the case of retentions, the aim should be to see them abolished completely by 

2023. 

“The failings in the system are widely recognised and there have been many calls for the 

industry‟s customers and contractors to end their use. These have failed to gain traction, due 

principally to the lack of experience of, or research into, the use of alternative forms of project 

assurance. 

“It is to be hoped that the newly announced research project will fill at least some of those gaps 
in knowledge. It is disappointing that the UK Government have not yet published the results of 
their own consultation into the use of retentions in England, which closed in February 2018, and 
against that background, the new Scottish Government consultation is a welcome development, 
if it results in a speedier identification of a solution that works for everyone.” 
 
I trust that this response answers the queries but please come back to me if you require 
any further clarification 
 
  
Ron Fraser 
Interim Executive Director 
Construction Scotland
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1. Introduction 

Construction Scotland will be truly industry led and committed to fully engaging and 
collaborating across the industry to support the development and growth of a safer, 
more sustainable, productive, innovative and profitable construction industry; and 
ultimately to enhance the sector‟s relevance and contribution to the Scottish economy.  

         
         It‟s your strategy as an industry – so join us, engage and work with us to achieve the 
construction     
         industry in Scotland we all want to see, and be part of and proud of. 
 

In order to achieve that, Construction Scotland has published “The Scottish Construction 
Industry Strategy 2018-2021” and until that strategy has set out its strategic priorities 
and outcomes for the sector. 

 
CS is the champion and custodian of the industry strategy, and the CS ILG is formally 
recognised by the Scottish Government and its agencies as the primary representative 
voice of the industry, and the channel through which to engage with the industry.  It is 
focused on highlighting and addressing the major challenges and market opportunities 
which face the industry, and in doing so engaging, communicating with and driving 
change effectively across the wider industry, and working closely with the different 
Federations, Trade Association and Institutions which represent and are engaged 
across the different sub-sectors of the construction sector in Scotland. 
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2. Role of Construction Scotland Industry Leader Group 

(CSILG) 

 
 The primary role and remit of the CSILG is therefore to provide: 
 

 Leadership and Effective Representation of the Industry 

 To develop and lead the Industry Strategy and its implementation 

 Ensure Effective Communication and Engagement of the Industry 

  
This section expands on each of the three key roles and remit for the CSILG above, and 
how it will measure and report on its performance. 
 

 Leadership and Effective Representation of the Industry 

   The leadership and representation role within and across the industry is one which 
CS and its    

ILG need to continue to build on and develop over 2018-2021 and genuinely seek to 
represent proactively all the different elements of the construction industry.  CS 
remains unique in this respect and does not seek to replace the individual 
Federations or Trade Bodies in place, but to work with them and add value to them, 
bringing the collective strengths and views of the industry together on issues and 
areas of common interest and importance, and providing the industry with a stronger 
and more cohesive voice on the key issues that matter to the industry. 

 
The single biggest ask by industry stakeholders, and specifically the Scottish 
Government, is that there is a single channel into the industry to coordinate and bring 
forward the industry views and evidence base, and also that the industry is clear on 
its ask of the public sector and its agencies. 

 
The proposed structure of CS and its ILG going forward is designed to address and 
further embed the strong representation from across the sector on the ILG. It will 
ensure this is done openly and transparently, and continues to build industry and 
stakeholder confidence in CS and its ILG, and provide the opportunity for individual 
industry bodies to put forward their views and concerns under the umbrella of CS, 
and in partnership with CS as appropriate. 

 

 Develop and Lead the Industry Strategy and its 

Implementation 

CS will be the custodian of the Industry Strategy, facilitating and promoting the 
delivery of the key action areas, and roles and responsibilities of the different bodies, 
and monitoring and reporting on the progress against overall targets and outputs of 
the Strategy.  Whilst the CSILG itself will not be the primary delivery body for the 
action areas – it will seek to engage and work across industry and stakeholders as 
appropriate in terms of the industry action plan delivery – it will also ensure an 
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accurate evidence base is put in place to inform industry decisions and views.  
Similarly, it will take the lead in looking forward for the industry, and raising and 
highlighting future areas of opportunity or game changers which the industry needs to 
understand and respond to. 

 

 Ensure Effective Communication and Engagement of the 

Industry 

CS will lead the promotion of the wider construction industry and its significant 
contribution to the Scottish economy.  It will prioritise industry engagement and 
communication over the next Strategy period, working closely with the Innovation 
Centre in particular, and ensuring the effective dissemination of information down 
through the industry, working with the existing Industry Federations, Trade Bodies 
and Institutes to do so.  Equally the CSILG is committed to prioritising the issues that 
matter to the Industry and supporting the Industry Federations, Trade Bodies and 
Institutes to raise the issues and address the challenges which concern their 
members. 

 
The CSILG will engage outwardly at Ministerial, Senior Government and Agency 
level, and ensure that CS is an effective channel used for and by the industry to put 
forward their views, and engage in the key issues – whether through individual 
Forums and Working Groups in place through the ILG or IC, joint submissions from 
CS and Industry representative bodies; or genuine industry led consultation 
responses and forward thought pieces on the big issues impacting on the sector. 
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3. Construction Scotland Structure and Resources 

 
CS and its lLG must reflect the construction industry in Scotland, and be seen to be 
credible and representative of the industry as a whole in providing the overall leadership 
and strategic direction of the industry. 
 
Construction Scotland Ltd (CS Ltd) was established as a limited company to facilitate the 
funding of Construction Scotland, its Board, made up of CSILG members including the 
Chair of the ILG, (each Board member elected for a period of two years and subject to 
the company Articles of Association) will provide the commercial resource and project 
funding mechanism for the CSILG and its associated forums and working groups, 
overseeing the CS Business Plan and Strategy, managing its resources, and the funding 
of the CS staff roles as set out below. 
 
CS led by its ILG will drive the strategic direction and growth of the construction sector in 
Scotland, facilitate and boost industry wide collaboration and integration, and be the 
champion of the industry strategy.  The ILG will compromise a maximum of 15 industry 
members, appointed as individuals for a term of office of 3 years allowing for succession 
planning of new ILG members on the basis of their knowledge and experience of the 
construction sector, the contribution they bring to Construction Scotland, and ensuring 
strong representation across the construction sector in Scotland. 
 
The ultimate intended membership representation of the CSILG will be as follows: 
 

 Main Contractor Representation x 2 

 Sub-Contractor Representation x 2 

 Housebuilding Representation x 2 

 Industry Trade Body Representation x 1 

 Industry Supply Base Representation x 1 

 Industry Professional Bodies & Institutes Representation x 2 

 Industry Major Client Representation x 1 

 Individual Representation by invitation x 2 

 SME Representation x 2 

 
       The CSILG will meet four times annually.  Standing observers at the CSILG will be: 
 

 Scottish Government Industry Directorate Representative 

 Scottish Enterprise Sustainable Construction Industry Team 

Representative 

 Skills Development Scotland Representative 

 CS Innovation Centre Representative 

 
Any other attendance at the CSILG will be determined by the Chair and dependent on 
the agenda for each meeting.  The agenda for each CSILG meeting will be set at least 
one month in advance by the Chair, and reflect the current priorities for the sector and 
progress against the refreshed Industry Strategy and Action Plan.  There will be no 
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provision for alternate members, or for deputies to attend ILG meetings as substitutes 
for ILG members who are unable to attend.  In exceptional circumstances, the CSILG in 
consultation with Scottish Government and SE observers of the ILG, has the power to 
remove the Chair.  Similarly, the Chair in consultation with the Scottish Government and 
SE observers of the ILG, has the power to remove individual ILG members. 

 
It is accepted best practice that an organisation‟s leadership should seek to fully reflect 
the constituents it serves.  There is also evidence to show that the more diverse a board 
then the more innovative will it be in its decision making.  The CSILG will, when 
recruiting either through advertising or utilising its construction networks, take 
cognisance of the opportunity to attract more ethnic minorities, women, younger and 
disabled people, as opportunities arise where they are able to fulfil the role and 
responsibilities of an ILG member.  All CSILG members will be asked to complete an 
Equal Opportunities Monitoring Form (in confidence) which will be used to monitor the 
composition of the ILG on an ongoing basis. 

 
CSILG members will be guided by the relevant principles set put by the Code of 
Conduct for Standards in Public Life.  Under the terms of this; it is Members personal 
responsibility to ensure they comply with the provisions of the Code of Conduct and it is 
therefore for individual members to raise any potential conflict they may have with 
regard to the work of CS, the ILG, and CS Ltd as appropriate. 

 
CS will seek to develop a “wide and deep pool” of industry practitioners, academics, and 
experts to draw upon as required to put in place industry theme forums, standing 
groupings, or issue/topic based project working groups (formed on short term task basis 
against agreed timescales and outputs) as required to take forward in detail the key 
areas and strategic priority themes for the Industry.  Each will be led by industry 
alongside appropriate representation from the CSILG or IC, and drawing from the 
expertise “pool”, CS will invite appropriate industry and stakeholder representation on an 
issue by issue basis, or at the request of partner obligations.  Each will agree its 
agenda, remit and intended outputs in line with the priorities of the industry strategy, the 
key challenges, and the opportunities facing the sector.  Each will seek to provide an 
industry view or response to a specific industry issue or consultation topic, or action an 
industry project or activity as appropriate. 

 
Construction Scotland Ltd (CS Ltd) supports the overall governance function of the 
CSILG, and will be CS‟s legal vehicle through which it can enter into contractual 
arrangements.  The Directors of CSILG will be drawn from, and elected by, the wider 
ILG membership and will include the ILG Chair as Chair of CS Ltd.  The company is 
limited by guarantee with no share capital and is VAT registered. 

 
         CS Ltd will be the channel through which CS and the ILG will enter into any legal 
agreements, or  
         contracts, through which to secure financial resources, and also to distribute 
expenditure,  
         including (as required) engaging the executive staff resource necessary for CS and its 
ILG to  
         achieve the role and remit set out earlier in this plan. 
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4. Recruitment 

 
The CSILG will apply an open and transparent process for appointing its members and 
Chair.  Membership of the ILG will be listed on the CS website, along with the information 
concerning membership eligibility and nomination. 
 
Member and Chair recruitment will be undertaken in partnership by the ILG Chair, ILG 
members, the public-sector lead partners, and a Nominations Group established by CS. 
 

 ILG Members 

 
When vacancies arise on the ILG the first source of new members is the „Register of 
Potential Members‟.  The Register will remain open on an ongoing basis, and individuals 
may be put forward, or put themselves forward, at any time for consideration as an ILG 
member when vacancies arise.  The mechanism for registration of interest will be via the 
contact e-mail address on the Construction Scotland website.  Referrals/nominations 
may come from existing ILG members, industry contacts and other sources. 
 
If no suitable candidates are available from the Register then the vacancy will be 
advertised (through the CS website, existing networks, newsletters, and /or partners‟ 
websites) and highlighted to relevant business organisations, member contacts and 
under-represented groupings to encourage wider participation. 
 
As ILG vacancies require to be filled, nominations on the Register will be considered by 
the Chair/ public sector lead.  Candidates will be considered against the ILG eligibility 
criteria and the ILG Member Specification.  As required, the ILG Chair/public sector lead 
will meet potential members to gauge their suitability in terms of personal attributes, 
experience and to consider the contribution they can make. 
 
Recommendations on potential ILG members will be brought back to the CSILG and to 
the CSL Board (plus the SG representative) for collective consideration and 
endorsement.  In the event of disagreement, it will be for the CSILG Chair to make the 
final decision. 
 
New members are appointed by the ILG Chair, and will be issued with a letter outlining 
their expected contribution and tenure.  ILG members will be appointed for terms of 
between 1 and 4 years (in accordance with the process above) to provide a regular 
turnover and renewal.  Members may be re-appointed by the ILG Chair for further terms 
to serve a maximum of 6 years. 
 

 ILG Chair 

 
In the event that the role of ILG Chair becomes vacant, the ILG and CSL Board should 
seek nominations from existing ILG members, consider those listed on the “Register of 
Potential Members” and seek candidates more widely from individuals not already 
involved with the ILG. 
 
To do this, the ILG (using the CS website and network) will advertise that the role of 
CSILG Chair is to be filled, invite suitable and eligible candidates to be suggested, and 
list the names of nominated candidates.  The advertisement will remain open on the 
website for no less than 2 weeks. 
 
At the end of this period, the ILG and CSL Board (plus the SG representative) will meet 
and consider the eligibility and suitability of all candidates against both the ILG Member 
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and Chair role specifications, before making a recommendation of the Chair designate.  
As part of this process, candidates may be interviewed by the current ILG Chair (or 
alternate) and the public-sector lead partner.  To be eligible to be considered as Chair, 
candidates must satisfy the ILG eligibility criteria and be active in the private sector. 
 
Chairs will be appointed by the ILG for up to 3 years, but they can serve an additional 
term with the approval of the public-sector members.  New ILG Chairs will be issued with 
a letter outlining their expected contribution and tenure by the public-sector lead partner. 
 
A Vice Chair may also be appointed if deemed appropriate using the same process. 

  
 
 

 


