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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

SCOTLAND’S CONSTRUCTION SECTOR INQUIRY  

SUBMISSION FROM DAVID S. CHRISTIE 

By way of brief introduction, I am a senior academic within the Law School at Robert Gordon 

University. My teaching and research focus is on construction law. I have identified the specific 

questions which I have focussed my answers on, under the priority areas identified.    

 

Economic impact of the sector  

 

2. What are the causes of the sector’s productivity challenges? Can you suggest possible 

solutions?  

The general view in the UK construction industry seems to be that, despite efforts since the 

publication of the influential Latham Report in 19921, the UK construction industry is overly 

adversarial and prone to disputes.2 (While there is some evidence that the position has improved 

slightly recently, the overall position, even on those figures, remains pretty constant in recent 

years).3 This stands in contrast to the “win-win” atmosphere envisaged by Latham. As a result, 

energy and cost are expended on resolving disputes rather than the delivery of projects. 

Collaboration is seen in the industry as being beneficial in avoiding disputes and more generally: 

putting a focus on successful delivery than resolving issues.4. It is not thought that there is any 

particular distinction in that aspect across the UK. 

There are a number of interlinking issues which are in play here. My own research focus has been 

on how the contract can be used to help ensure that projects are less adversarial rather than 

looking at other commercial drivers to collaboration.5  The key is to better understand the role of the 

contract as being one system of thinking and behaviour within the construction project, which 

interacts with others. The contract is particularly important because it safeguards the other aspects 

– such as the commercial position of the players in the industry, or their different working cultures 

and so, when these others break down, it is the law which is left to govern the relationship.   

One way forward, in terms of how the contracts operate in construction (and commerce more 

generally), is to try and make their terms more capable of flexibility in dealing with changes. For 

example, senior English judges, such as Lord Justice Leggatt, have argued for the use of terms 

such as “good faith” in commercial contracting as a means of introducing flexibility when 
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necessary.6 There are moves to use this sort of language within construction, too. It is recognised 

as not sufficient on its own,7 but is a useful part of the mix, helping to relate the law to other 

systems, for instance. 

However, capturing the idea of „flexibility‟ in contractual language of a contract is difficult as there 

needs to be balance between the often competing requirements of precision, flexibility and 

comprehension. This causes problems in construction because, as Sir Rupert Jackson has said: “A 

large number of individuals who had nothing to do with drawing up the contract have to operate in 

accordance with its provisions...They all need to know what the contract requires and what the 

contract permits. To that end, they do not speculate about ethics or metaphysics. Nor do they ring 

up their lawyers at every turn.8”  

Indeed, it also chimes with the broader issue which the well-known construction commentator, Tony 

Bingham identified, that the root cause of the adversarial nature of construction which is that “The 

contractual rules are unfathomable to the lads9 doing the actual building work"10
 

My response was that there needs to be greater understanding between all strands of the industry.11 

That is a challenge for those of us who, like me, work in education alongside the industry. The idea 

of collaboration itself is not particularly difficult. For example, the underlying theme of children‟s 

favourite construction worker, Bob the Builder, is that “working together, we get the job done.”12  

However, that is not all that is needed. Experience bears out the point made by Bingham: the 

people who have to operate the “contract” on site are often distinct and disconnected from those 

who have been involved in the drafting and agreeing of its terms. So even though it is integral to the 

relationship between the parties, it is not understood by them. In that situation, the contract often 

only serves a use when issues arise – and so becomes associated with problems and disputes. As 

much as anything, that – combined with the esoteric language and rules - gives the law an 

unnecessarily „special‟ status: separating it from the other systems in play.  

In short, the law acts as a “backstop”. It would be better if parties used the contract more proactively 

to help improve their relationships. So, for example, the NEC suite of contracts combines 

requirements for more flexibility with a focus on requiring strong communication and engagement in 

the way it structures project management, as well as (generally) clear language. Good 

communication, proactive engagement and flexibility all help in building trust and collaboration.  

Other initiatives such as promoting early engagement between the various parties at the 

procurement stage, for example, are important in ensuring that engagement and building 

collaboration. Clear contractual boundaries are important to provide a solid foundation from which to 

build relationships. There is scope for more work to be done to build this recognition in the industry.  

As noted, the use of „open textured‟ language helps build flexibility into contractual terms but has 

less certainty in its meaning. This places a limit on the current use of the contract and a broader 
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effort is needed to improve the wider understanding of what is appropriate in a particular situation. 

That would – among other things - provide benchmarks for assessing and potentially enforcing 

certain behaviour. 

It is likely that technology will drive changes in the culture around construction and facilitate greater 

collaboration, so there is much to be said for working to ensure that the contractual system is able 

to anticipate this and make it possible.  

Summing up, in terms of what can be done to improve this, there are various options: 
 

1. Identifying what lies behind good practice and working to develop and promote that. 

2. Looking at rules of interpretation of contracts which are more focussed on the interests of the 

project as a whole than the self-interest of the parties, where that is appropriate.  

3. Greater understanding and education – across the board – of the interests and requirements of 

the others involved in the project. 

4. Greater understanding, and demystification, of the construction contract so that it is possible for 

all involved in a project, from construction workers to lawyers, to open it up, read and 

understand it. 
 

As a further point, I think it is worth continuing to promote the Arbitration (Scotland) Act 2010 as an 

extra tool in the armoury of practitioners, which complements construction adjudication.  

 

3. How effective is Scotland’s construction supply chain? Explore areas of gaps, 

duplication, etc.  

The broad unity of the “construction law” across the UK is useful in ensuring that the supply chain 

operates smoothly. 
 

The use of standard form contract suites across projects is also useful in ensuring that the 

framework of the relationships involved are clear and understood. That applies both to parties using 

them across projects – but also down the supply chain through the use of back-to-back terms. The 

discussion around collaboration above under question 2 is pertinent here.  

 

Access to finance  

 

7. What are your views on payment terms and payment behaviours across the sector?  

 

This is clearly an issue. It is noted that, from a legal point of view, there has been some movement 

recently in (i) a UK Government review of the payment terms in the Housing Grants, Construction 

and Regeneration Act 1996 (ii) recent consideration of the interpretation of those provisions in the 

English Court of Appeal, and (iii) some relatively recent moves towards reform of cash retentions 

and the introduction of project bank accounts.  

In terms of the current state of the law, I would be wary of further reform of the payment provisions 

within the 1996 Act, notwithstanding the UK government consultation. The last round of changes 

which came into effect in 2011 tweaked the original regime. While these changes were considered 

at length at that time, one side effect of change has been further disruption since: in attempting to 

close some gaps left in the initial set of provisions, new gaps opened up. While the basic intent of 
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the legislation is clear, there have been a raft of court cases examining the interpretation and 

operation of the new provisions. Some of that has been clarified by the recent decision of the 

English court of appeal in Grove v S&T. [2018] EWCA Civ 2448. There is a risk that further reform 

causes further uncertainty as the position beds down. That is of course subject to the way in which 

the Grove decision in interpreted in practice– and if it is appealed to the UK Supreme Court.  

The other moves noted above have much in their favour, although some of the detail will merit 

further consideration – in particular in ensuring that the administrative formalities do not outweigh 

the benefits of making the changes: especially for smaller scale projects. So, the mandating of 

project bank accounts for large contracts is to be welcomed.  

For cash retentions, the position is more mixed. The UK government has been consulting on these 

and there is a private members bill which is going through the UK Parliament to add greater 

formality. It might be that this is not suitable for those smaller projects where retentions make up a 

“rough and ready” form of security. One size might not fit all. There may also be technical issues 

around the constitution of trusts and how that issue might interact within the wider Scottish law of 

trusts – but that can be addressed elsewhere.  
 

Skills  

 

The key issues on this are addressed in my points under question 2 above.  
 

Procurement   

 

12. Do you have any suggestions on opportunities to enhance procurement practices 

across the sector?  

 

As noted above, there seems to be a benefit from early engagement of parties in the process, so 

that ought to be facilitated. That requires a willingness to ensure that the procurement process is 

made flexible – while parties‟ rights are protected. There is work to be done to develop and embed 

the contractual frameworks in play in this situation.   

 

Innovation   

 

14. What are your views on the Construction Scotland Innovation Centre?  
 

I have recently become an Innovation Champion for the CS-IC and so have in interest in this matter. 

I think there is a real opportunity to be gained in terms of investigating and developing working 

practices and processes, too. The bridge which the CS-IC can provide between academia‟s more 

abstract thinking and the practicalities of industry are very valuable in that respect. .  
 

16. How will technological changes (e.g. robotics, automation) impact on the sector? How 

can Scotland take advantage of this change? 

 

There is clearly great scope for technology to foster greater collaboration. There is also scope for 

technology to enhance dispute resolution and prevention. That is particularly the case in 

construction where disputes tend to involve significant amounts of detailed, technical information 
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and are often multiparty. Often disputes come down to issues of evidence and this evidence will be 

easier to capture, access and organise than before.13.  
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