
EEFW/S5/18/C/1 

ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

SCOTLAND’S CONSTRUCTION SECTOR INQUIRY  

SUBMISSION FROM Roddy Cormack 

Access to finance  

7. What are your views on payment terms and payment behaviours across the 

sector?  

Payment practices do appear to have improved since the coming in to force of the 

Construction Act in 1998.  That said, it is still generally the case that if a payer is not minded 

to pay they won’t do so.  Often, they will withhold payment whilst staying within the statutory 

regime (by issuing the requisite notices).  Perhaps just as often, however, the statutory 

regime is often forgotten about or ignored in the face of commercial imperatives. 

The advantage of the statutory regime is that when a payment is due and the statutory 

regime is ignored (i.e. none of the notices are served properly), the legal position is clear 

and unambiguous meaning that legal proceedings can be relatively streamlined (and 

therefore costs are reduced). 

Even if the legal position is clear, however, without payments actually being made, there 

might not be funds available to raise proceedings to force payment (a Catch 22 position). 

A lot of payers (be they main contractors dealing with sub-contractors, or employers 

(particularly non-commercial employers)) will take advantage of the often prohibitive costs 

of taking enforcement action by simply not paying and taking a “what are you going to do 

about it?” attitude. 

Those that have such a flagrant disregard to the technical legal position are, thankfully, few.  

It can, however, take only one encounter with such an attitude to put a company into 

insolvency. 

A possible solution to this could be the removal of the ban on limited companies 

representing themselves in court in claims that breach the Simple Procedure threshold.  

This may give greater access to justice for smaller contractors who are corporate entities. 

8. How effective is the financial management of large scale infrastructure 

projects and the mechanisms used e.g. project bank accounts?  

Project Bank Accounts are a step in the right direction but the protection they provide is 

limited in practice.  PBAs provide fantastic protection to major / specialist sub-contractors 

who have the negotiating clout to be able to force their name on to the list of PBA 

beneficiaries.   

Smaller or less specialised sub-contractors are likely to be in a very different negotiating 

position.  They will often be in competition with a larger number of contractors and so will 
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not be able to dictate terms such as ensuring that they are named as a beneficiary under 

the PBA.   

This inability to negotiate inclusion onto the list of PBA beneficiaries is particular the case 

for sub-sub-contractors and also sub-contractors involved in work done under long term 

framework agreements or Term Service Contracts where the PBA may have been set up 

long before the sub-contractor becomes involved. 

The effectiveness and extent of the protections offered by PBAs, is therefore reduced the 

greater the size, scope and duration of the main contract. 

A possible solution could be for projects to be procured on a Construction Management 

basis where the project as a whole is divided into separate work packages that are then let 

directly to contractors.  Such a route cuts out the Main Contractor and would give the 

procuring authority much more direct control over payments to contractors who would 

normally be one or more steps removed down the contractual chain. 

Procurement 

12. Do you have any suggestions on opportunities to enhance procurement 

practices across the sector? 

Completion of the Forth Crossing and (to some extent) the construction phase of the AWPR 

have largely been viewed as a success in relation to exposure of the public purse to cost 

overruns.  Both projects were, however, subject to massive cost overruns – the vast 

majority of which were absorbed by the contractors (and on down the contractual chain). 

Expecting contractors on major public civil engineering projects to absorb the vast majority 

or risks with potential price implications will inevitably lead to either: 1) major corporate 

insolvencies within Tier 1 Contractors (followed by a domino effect down the contractual 

chain) or 2) an inability to attract bids for future contracts.  Either option is likely to result in 

a stalling within the national infrastructure construction pipeline. 

A revised approach to risk allocation in major civils projects is therefore required. 

Separately, there is a growing separation within the industry between the major Tier 1 

contractors (and those that provide services to them) and the rest of the industry.  This has 

been fuelled by the fact that existing procurement practices generally favour large 

contractors over smaller ones (often by the fact that only very large contractors can 

realistically expect to deliver mega projects (such as the Forth Crossing and AWPR)). 

Such separation leads to lack of competition (there are a limited number of very large 

contractors) and more or less completely rules out opportunities for new entrants to the 

market place. 

A revised approach to the scoping of public contracts is required with a view to reducing the 

size of scope of contracts let by public bodies. 
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With those two points in mind, it may be worth investigating whether a fresh look at the 

Construction Management model of procurement should be had – obviously with an eye to 

the lessons learned from the construction of the Scottish Parliament building at Holyrood. 

Innovation   

14. What are your views on the Construction Scotland Innovation Centre?  

My sole contact with CSIC is in connection with the work they are doing on BIM.  The 

outreach work and the materials (including training videos) are of high quality and are highly 

informative. 

The key to widespread adoption of BIM is, however, for employers (public & private sector 

alike) to understand what their organisational and asset information requirements are.  If 

they do not recognise that they have such information requirements (let alone identifying 

what those are) then they will not be in a position to define Employers Information 

Requirements and so a meaningful BIM approach will not be achievable. 

A greater focus on advising employers on information requirements is, I think, needed to 

properly encourage more widespread adoption of BIM. 

15. Where are the opportunities for growth within sub-sectors, e.g. offsite 

construction?  

The optimum construction weather window is generally limited (particularly in the highland 

and island regions of Scotland) and therefore construction solutions involving off-site 

construction (particularly modular construction) is an obvious direction of travel for 

contractors working in such rural areas.  

Such modules are often made out of timber products.  Given Scotland’s contribution to the 

forestry sector, development of timber related products that can assist with modular 

construction appears to be an obvious synergy worth investigating further. 

There are also lessons for modular construction that can be learned from the oil & gas 

sector.  The fabrication of off-shore units will have built up knowledge banks that may be of 

use to the on-shore modular construction sector.  Moreover, the logistics in transporting off-

shore units may help to overcome the logistical hurdle that often presents in modular 

construction projects – how can the modules be safely and cost efficiently transported to 

remote and exposed locations? 

The combination of domestic timber and oil & gas expertise in Scotland should give 

Scotland an edge in terms of the innovation of products that could have a global 

marketplace. 

The financial difficulties encountered by market leaders in this sector do, however, point to 

there being certain issues in developing this sector that will need to be ironed out. 

Roddy Cormack 


