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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  

SCOTLAND’S CONSTRUCTION SECTOR INQUIRY   

SUBMISSION FROM: Len Bunton 

Scottish Construction Industry – the sources of disputes on construction 
contracts.  

The undernoted list has been complied by 5 very experienced Construction 
Adjudicators and Consultants acting as party advisers, and relates to the 
issues they have experienced that are the common sources of disputes on 
construction contracts. 

 Subcontractors not reviewing main contract conditions 

 Onerous contract amendments, not picked up by subcontractors at tender 
stage 

 Misunderstanding of contractual payment provisions, lack of understanding 
concerning what a default payment notice is, differences between SBCC 
Contracts and NEC 

 Upsurge in (wrongful) terminations. We have seen a substantial increase in 
these over the last 18 months. What can Parties do etc. Termination for 
convenience clauses, or its close cousin the “omission of scope” without 
financial consequences. 

 Issues relating to entire agreement clauses 

 The non-waiver clause. Parties agree a course of action during the contract 
(such as Notices or payment application service/content etc.) then when one 
side no longer likes this, insists on applying the express terms of the contract. 
It’s not a clause that Parties will usually amend out, but subcontractors in 
particular need to understand what the implications are and stick to the rules. 

 Pre-Contract Meeting Minutes that contain onerous terms or reference to other 
documents containing them, which the sub-contractor requires to sign before 
leaving that meeting 

 Significant LAD’s applied to the sub-contract 

 Extended payment periods 

 Parties do not manage the payment process, no schedule of payments in 
contracts 

 Compliance with oral instructions, and subcontractor ends up carrying out work 
at risk 

 Establishment of project programme before commencement on site. 

 Subcontractors do not give compliant notices – EOT etc, also service 
restrictions written into the contracts 

 Contractors and subcontractors applications for payment do not contain 
adequate details 
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 Lack of competent supervision and management of the works leading to delays 
and defects in construction 

 Poor quality workmanship leading to reduced payments 

 Extended retention periods 

 Smash and grab adjudications 

 Delay issues not recorded, poor record keeping 

 Disruption issues not recorded, poor record keeping, no time records of where 
operatives are actually working during each day 

 Effect of concurrent delay clauses 

 PQS’s slashing applications for payments, without justification 

 Contractor won’t pay subcontractor as contractor is negotiating VO’s up the 
line. 

 Increasing instances of contra charges to defer payment to supply chain. The 
scatter-gun approach to contra-charges – how to challenge or mitigate. 
Sometimes a number of subcontractors are contra charged for the same 
issues. 

 Sharp practice – recent issue related to a situation where a contractor had 
issues with the employer who was slashing applications, and contractor is now 
deducting LAD’s from subcontractors, without justification – contractor has 
withheld the June applications from about 7 subcontractors, the only option was 
to prepare multiple adjudications as there is no other solution. 

 Employers – don’t pay on time, a number of Local Authorities are not paying 
within the 30 day period, this cascades down the supply chain. Scottish 
Government needs to ensure that all authorities pay the applications within 30 
days, or in accordance with the contract conditions. Scottish Government 
needs to analyse which public sector procurers are non-compliant 
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