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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM CHRISTIANS AGAINST POVERTY 

Christians Against Poverty (CAP) provides free debt counselling to households across the UK that 

are facing severe financial crisis. As a DAS-approved administrator and Continuing Money Adviser 

(CMA), CAP has experience of administering the Debt Arrangement Scheme (DAS), as well as 

providing payment distribution as part of our UK-wide debt management service. 

 

CAP’s Debt Help service is designed to meet the needs of the poorest and most vulnerable. Our 

service provides upfront emotional and practical support, removes barriers to accessing debt help, 

stays with the client throughout their debt solution and empowers them to stay debt free for the 

long-term. Clients receive: 

 

 Three home visits from their own Debt Coach based at one of CAP’s 297 community-based 

Debt Centres run in partnership with local churches.  

 Emergency support to address any immediate crisis needs, for example providing a food 

shop or prepayment meter top-up voucher.  

 Professional debt advice from CAP’s head office-based advisers to find a route forward, 

including insolvency advice and access to DAS where appropriate.  

 Ongoing debt management support including CAP dealing with creditor negotiation, 

paperwork and payment distribution until the client is debt free.  

 A local befriender who can offer practical and emotional support during tough times, and 

social events at the local Debt Centre to break isolation.   

 Optional budgeting support through the CAP Money Course or CAP Life Skills groups. 

 

We understand the importance of providing a holistic service. A personal debt crisis is not merely a 

financial problem; it brings social costs and deeply personal consequences that touch every area of 

someone’s life.  

On average, CAP clients have twelve debts totalling £15,070. This is 119% of the average annual 

household income after housing costs of a CAP client and a third of it consists of priority debts such 

as household bills. 

 

As a result, we know the consequences of severe financial difficulty all too well: 47% of the people 

CAP helps have cut back on heating over winter, 17% have skipped meals on a daily basis, 75% 

have suffered a deterioration in their mental health due to debt and for 29% debt caused their 

relationship to completely break down.1 Debt is destructive and isolating. Dealing with the stress of 

financial hardship whilst trying to get by sees 82% of clients afraid to open their post, 63% afraid to 

answer the door and 35% even considering suicide as a way out.  

 

Debt help provides respite and a solution for people grappling with debts, when often they cannot 

see a way out. Devastating personal difficulties are all too often intertwined with financial crisis. In 

many ways DAS has led the way as the first statutory debt management plan (DMP). Yet, while the 

legal protections are strong, crucial reforms are needed to make sure DAS puts the debtor front and 

centre and is made simpler and more accessible.  

                                            
1
 CAP (2019) Client Report: Changing perceptions, available at capuk.org/clientreportpdf 
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The AiB has already taken action to improve DAS since its inception in 2004 and we believe this set 

of amendments will further strengthen DAS to ensure it meets the needs of those in the most 

vulnerable circumstances. Further comment on specific points are included below.  

 

CMAs with appropriate permissions should be able to take on responsibility for payment 

distribution. 

There are clear benefits to CMAs having the ability to offer a payments distribution service in terms 

of consistency and supporting clients. The main weakness in DAS has been the central distributor 

model and the three-way communication this necessitates. The model has meant clients need to be 

capable of managing correspondence from their creditors and resolving any problems themselves. 

Organisations that already provide a payments distribution service outside of DAS, and are 

regulated by the FCA to do so, should have the option to use their existing systems and processes 

to perform payment distribution.  

 

The AiB should be able to perform a payment distribution service. 

We are supportive of the AiB undertaking a payments distribution role in the specified 

circumstances. This would ensure that there is fall-back provision for those whose payment 

distributor can no longer fulfil this responsibility, as well as providing public sector and third sector 

free-to-client advice organisation CMAs with an alternative payment distributor. We do not perceive 

there to be a conflict of interest in the AiB acting in this capacity, and believe that the quality of 

service currently provided by the AiB forms a good basis for this role to be performed well, with the 

appropriate expansion and resourcing. As part of this role expansion, the Accountant in Bankruptcy 

(AiB) should seek greater engagement with the credit industry to increase understanding of DAS 

and smooth operational running.  

 

The statutory administration fee should be capped at 15%. 

CAP agrees that the statutory administration fee should be capped to ensure debtors are treated 

fairly and do not face further financial disadvantage. The level of Fair Share contributions sets a 

precedent for judging a reasonable level for the statutory administration fees. As such, it would be 

unreasonable to set this fee above 15%. Creditor buy-in is key for the smooth operational running of 

DAS and it would be a risk that asking creditors to contribute more than 15% would lead to further 

disengagement from the credit industry.  

 

CAP supports automatic approvals of Debt Payment Programme (DPP) and automatic 

approval of variations. 

Both automatic approvals for DPPs where creditor objections are below a specified threshold, and 

automatic approval of variations in the specified circumstances, will reduce uncertainty for debtors 

and administrative burden for both AiB and the debt advisers. While CAP supports this approach, 

we believe that the level for automatic approval should be set at 25% and not 10% as proposed. 

This would bring consistency with other debt solutions in the rest of the UK, such as IVAs, which is 

currently the most similar scheme to DAS.  

 

Short-term crisis payment breaks are an important addition to the flexibilities of DAS. 

CAP strongly supports the introduction of short-term crisis payment breaks. To effectively support 

people in financial hardship, debt solutions need to be understanding and flex to accommodate the 

challenges faced by people living in vulnerable situations and on low incomes. There are many 

circumstances where clients legitimately cannot afford to make payments for a short period, such as 
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needing to apply for Universal Credit, which can leave someone without any income for five weeks 

or more, or an unexpected repair to a car needed to get to work. Short-term payment breaks will 

increase the sustainability of DPPs in the long-term.  
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

 

SUBMISSION FROM Johnston Carmichael LLP i 

 

Background  

  

Johnston Carmichael LLP is the largest independent accountancy firm in Scotland.  We 

have one of the most respected restructuring teams in Scotland who regularly act for 

HMRC and other creditors on insolvency assignments.  The head of our restructuring 

team, Donald McNaught, is the immediate past chair of the ICAS Insolvency Committee.  

ICAS are the main regulator of insolvency practitioners in Scotland.  

 

Over the past year, we have become more involved in the personal debt side of the 

business including attaining full FCA authority to give debt counselling and advice and 

acting as DAS Continuing Money Advisers (CMAs). 

 

We believe that DAS offers an attractive alternative to insolvency for debtors and would 

hope to help deliver this scheme to the people of Scotland. 

 

Summary 

  

We welcome both the recognition from the AiB that changes may be needed to the DAS to 

improve the availability and take up of the scheme, and the opportunity to take part in the 

consultation process around the new Regulations. 

We believe that the proposed changes will significantly enhance the client journey with the 

client only having one person or organisation to deal with for advice, administration and 

payment distribution, compared with up to three different agencies at present. This can 

only be better for those involved. significantly, it would also make the process totally free, 

releasing the client from having to pay a fee (normally 15% of contribution) to their CMA. 

For both the above reasons, we would support the AiB direction of travel. 

 

Extra Funding for advice services in Scotland. 

 

We welcome the fact that the AiB taking on the role of PD will result in extra money being 

made available for local authority and CAB funded money advice in Scotland. 

 

However, we are aware that the funding of money advice in Scotland has decreased by 

45% over the past few years (Improvement Service Statistics) and while we welcome the 

extra money that the Regulations as outlined will be able to provide for debt advice in 

Scotland, we would be concerned that this should not be used as a substitute for existing 

funding. We would also welcome more transparency about the amount of money that 

would be diverted back to the (mainly) local authority services. 

 

Local authority and CAB advice centres often deal with the most vulnerable in society and 

those needing the most help. Local Authorities are best placed to deal with this as they 

have the resources to help deliver holistic solutions to individuals and families. Commercial 

debt advice services cannot replace the role that these organisations play. 
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Common framework for advice funding in Scotland.  

 

The Improvement Service, together with the Scottish Government and the Legal aid Board 

(SLAB) are currently working on a common framework for the funding of advice services 

and the AiB should take recognition of the work done to date in this area, particularly the 

strategic approach outlined. 

 

Options 

 

As we see it, there are 5 separate options to choose from, that fall into two distinct 

categories, DAS cases only (or not) and funding bids (or not). 

 

Options 1 and 4 relate to funding directly related to the number of DAS cases an agency 

has. 

 

Options 2 and 3 relate to funding being available for the whole sector but with agencies 

having to make funding bids. 

 

Option 5 is similar to options 2 and 3 but without the need for funding bids. 

 

Option 1 – AiB to allocate funds only in relation to DAS cases submitted to AiB. 

 

We do not believe that funding for giving advice should be linked to only one outcome for 

the client, in this case DAS. The advice given must be person centred, not outcome driven. 

If this were the case, we also believe that the allocation of funds on a pro-rata basis would 

be: 

 overly complicated,  

 bureaucratic,  

 increase cost and reduce money available for front line advice, and  

 could lead to competition among advice agencies rather than co-operation across 

the sectors for the benefit of the clients. 

Advisers may also be encouraged to lean towards DAS as their individual funding would 

depend on the number of cases submitted. 

On the other hand, agencies with few DAS cases may decide to abandon DAS altogether, 

actively working against the stated aims of the Regulations. 

As stated in the consultation document 

“If funds are allocated on the basis of cases generated by an organisation, this will have a 

negative impact on organisations which provide advice, including DAS advice, but whose 

client base is less likely to have disposable income. Those organisations are incurring 

costs in giving advice but are not receiving extra funding because their client base is not 

suitable for DAS”. 

For the reasons above, we would reject option 1. 
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Option 2 – Trust fund to allocate funds with funding bids from advice agencies. 

 

This option allows all advice agencies to make a claim on the money raised from being a 

PD, not just those who have chosen AiB as PD. It therefore differs from option 1. 

It differs from option 1 also in that it introduces an extra stage, funding bids, into the 

process. 

We do not believe that organisations should have to outbid each other for funds and that 

this works against the ability of organisations to work together and reduce duplication and 

over-lap for the benefit of their clients. 

It will also: 

 be overly complicated,  

 bureaucratic,  

 increase cost and reduce money available for front line advice, and  

 could lead to competition among advice agencies rather than co-operation across 

the sectors for the benefit of the clients. 

For all the above reasons, we would reject option 2. 

 

Option 3 – Independent panel with funding bids from advice agencies. 

 

As above this would allow all advice agencies to apply for funding. 

However, we do not believe that the introduction of an independent panel of “experts” is 

the best way forward.  

This could lead to the larger organisations being able to use their resources to apply for 

funding and the smaller ones being left out.  

The introduction into the bidding framework of “experts” could also dissuade some 

agencies from applying. 

The result of introducing this option could ironically lead to a reduction in those giving DAS 

advice, not an increase as the Regulations would have hoped. 

There is no indication of how funds would be allocated and if this would relate to DAS 

cases only as per option 1. 

This could also lead to competition among agencies rather than collaboration. 

For these reasons, we reject option 3. 

 

Option 4 – Scottish government to allocate funds for DAS cases only. 

 

Again, (as in option 1) we would be against funds being provided to advice agencies 

based on a single outcome. As previously intimated, this can lead to distorted advice 

aimed at funding outcomes and not at the client. 
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We would also be against the SG (SLAB) acting as fund holders as this will also lead to 

agencies having to make bids based on single client outcomes rather than advice overall. 

We believe that local authorities are best placed (rather than “expert” panels or 

government agencies), to plan, carry out and evaluate services and therefore, again, we 

would not support this option. 

It will also increase the bureaucracy needed to operate the fund reducing money available. 

For these reasons and others stated previously, we reject option 4. 

 

Option 5 – Funding for general money advice not based on DAS cases only.   

                                  

This would be the most advantageous option. It would allow funds to be allocated for 

advice only rather than for specific outcomes (DAS cases) as in options 1 and 4. 

We also think that having to bid for funding would not be the best use of funds as per 

options 2 and 3. Option 5 could also be the cheapest option allowing more funds to be 

directed to advice services.  

Allocating funds this way would lead to money for each council to help deliver advice to the 

population, and more importantly, those who need it most. 

Funding could be based on a pro-rata of the population or poverty indicator and therefore 

be spread evenly across the country per local authority area. 

We therefore believe that option 5 offers the best solution. 

 

Conclusion. 

 

We do not believe that funding should be allocated per DAS case. 

We also do not support the idea of agencies having to make a bid for funds. 

As previously stated, we believe that option 5 would be the best outcome for advice 

services in general, but only if the funding did not effect existing funding and be used as a 

substitute for more cuts in advice services across Scotland. 

We would also welcome more transparency about the amount of money to be returned to 

the sector as this may effect local authorities’ ability to provide debt advice. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM Association of British Credit Unions Ltd 
 
I write to you on behalf of the Association of British Credit Unions to respond to the 
above Call for Evidence. Firstly, we appreciate the opportunity to comment on these 
regulations, and look forward to discussing this with the committee in more detail in 
September. 
 
Credit unions are not-for-profit, financial co-operatives owned and controlled by their 
members, and providing safe savings and affordable loans. Credit unions play a 
particularly important role in providing affordable and accessible credit to many people 
who find themselves excluded by mainstream financial services, an important role 
recognised by both the Scottish and UK Governments. There are around 89 credit 
unions in Scotland, serving around 414,493 members with assets of £629 million, and 
with £351 million lent out Scotland has a particular c.oncentration of credit unions, and 
indeed Glasgow is home to some the largest credit unions in the UK with one quarter of 
Glaswegians being a member of a credit union.   
 
 Credit unions seek to lend to people that the mainstream considers too high risk and for 
whom high cost money lenders charge extortionate interest rates. Because of credit 
unions’ mission to extend affordable credit to those marginalised from mainstream credit 
markets, credit unions operate to tight margins and are more vulnerable than other 
lenders to the impact of bad debt.  To preserve credit unions’ invaluable role in this area, 
it is imperative that the unique pressures that their mission places upon them are 
properly recognised and accommodated.  
 
The Association of British Credit Unions Limited (ABCUL) is the main trade association 
for credit unions in England, Scotland and Wales – we represent just over half of credit 
unions based in Scotland.  
 
The Debt Arrangement Scheme 
 
Firstly, we would like to make clear our support for what we believe to be the Accountant 
in Bankruptcy’s overall aims with these regulations i.e. to encourage more people whose 
circumstances are suitable for the Debt Arrangement Scheme to enter the scheme 
rather than alternative arrangements. We support the Scottish Government’s general 
position on debt solutions, which is that those who are in a position to repay their debts 
should do so, and that there should suitable support in place for those where that is 
simply not an option. Over the past few years we have supported many measures that 
have sought to improve the situation for debtors for this reason.  
 
However, at the moment we have serious concerns that trends in Protected Trust Deeds 
(PTDs) are significantly skewing the overall debt landscape. The most recently 
published statistics show a 18% increase in PTDs on the equivalent quarter the previous 
year, and this trend shows no sign of slowing. It does not reflect the increase in DAS or 
bankruptcy cases, which have been muted by comparison, and suggests that the advice 
and solutions being offered to many people who seek advice in good faith is being 
distorted by the financial incentives that Protected Trust Deeds are providing some 
firms.  



 

Association of British Credit Unions Ltd  EEFW/S5/19/DAS/3 

2 
 

 
Whilst I appreciate this wider issue is not on the committee’s agenda at this time, we 
would like to note our disappointment that this set of changes to the Debt Arrangement 
Scheme is not being considered as part of a package of measures, including PTD 
reform, to address these overall trends. We have been in discussion with the Accountant 
in Bankruptcy about our concerns for some time and note a separate consultation earlier 
this year on this matter. However, at the time of writing, it remains unclear as to whether 
the Government plans to take forward any changes to address this significant problem, 
whilst priority has been given to increasing the contributions creditors make in the Debt 
Arrangement Scheme. In short, whilst we acknowledge that these regulations could 
reduce some of the financial challenges for providers of DAS and therefore should boost 
DAS numbers to some extent, as long as PTDs are not subject to significant regulatory 
overhaul they will continue to dominate the debt solution landscape at the expense of 
DAS and those whose circumstances meant that a DAS, rather than a PTD, ought to be 
the preferred solution.  
 
The Regulations 
 
We have no objection to the majority of the provisions within these regulations. This 
includes: 
 
 The requirement to bring all Continuing Money Adviser fees into a single fee, 
payable from the payments made by the debtor.  
 The changes with regards to who can provide a Payments Distribution service. 
 The AiB providing a Payments Distribution service when required.  
 The changes relating to the trigger for a Fair and Reasonable test. 
 The new time limits on creditor claims. 
 The introduction of emergency payment breaks. 
 

However, we are somewhat more measured in our support for the proposed fee 
increase.  
 
As a result of these regulations the total administrative fees taken from a DAS DPP 
would increase from 10% to 22%. From the outset we would like to be clear that we do 
not object to either an increase in fees in principle, or the notion that creditors should 
contribute towards CMA costs. We very much appreciate the vital work the free advice 
sector – currently the main providers of DAS – do and feel it ought to be appropriately 
supported.  
 
In our response to the AiB’s consultation we supposed an increase in the fee to a 
maximum of 20% of debtor contributions. To be clear, we were intending that to include 
the unchanged AiB admin fee (2 % - which would make the Statutory Administration Fee 
18%). We felt that the consultation document was somewhat unclear on confirming what 
elements would be included within the new Statutory Administration Fee, and we were 
slightly disappointed that the consultation did not give a more robust analysis of the 
reasoning for the various fee proposals. We note that the AiB’s reasoning for these 
changes is to ease the financial challenges in the provision of DAS. Therefore, as 
creditors, it would have been helpful for us to have been provided some analysis as to 
the extent of current shortfall in fee and the likely impact of the increase. 
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Nevertheless, if these Regulations are implemented in full in their current form, it will 
continue to be the case that the Debt Arrangement Scheme is a far preferable option for 
creditors in the majority of cases. Over the past few years it has become notable how 
many debtors end up in a Protected Trust Deed when they should have had a DAS. In a 
significant number of these cases, the debtor would have been able to pay off their 
debts within a reasonable timeframe in DAS yet, alarmingly, have entered PTD that will 
also see them pay back most of what they owe. The difference is that returns to 
creditors from DAS cases is 78-90% of the original sum owed, whereas it is fairly typical 
that only 10% of what is owed will reach creditors in PTDs. This is not working for either 
creditors or those debtors who end up in this unfortunate position (often through no fault 
of their own). Therefore, we largely welcome the AiB’s direction of travel on the matter 
overall. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM [Jacqueline McDonald, Debt Advice Coordinator, Citizens 

Advice & Rights Fife] 

Citizens Advice & Rights Fife (CARF) broadly welcomes the proposals in the Building a 
Better Debt Arrangement Scheme 
Consultation, 2018. 
 
CARF has provided the residents of Fife with the opportunity to apply for The Debt 
Arrangement Scheme, where appropriate since its inception in 2004. 
 
We initially received a 3 year funding stream from the Scottish Executive to recruit 4 Money 
Advisers and make DAS DPP applications. Despite this funding ending CARF continued to 
provide money advice to the residents of Fife making DAS DPP applications, where 
appropriate. 
 
The introduction of a cap on fees would be welcome to ensure the debtor is able to pay as 
much of the debt back as possible, however the option of a higher than current fee risks 
making the scheme less attractive to creditors. 
 
Proposals regarding simplification of the process, reduced need for reviews and deemed 
consent or automatic approval are also welcome changes to remove some of the 
administrative burden on the Money Adviser. 
 
The burden on the free money advice sector has been recognised in multiple reports 
including Money Advice & Pensions Service Publication, Mapping unmet demand for debt 
advice in the UK, June 2019, which estimates Fife is meeting less than 50% of the demand 
for money advice in the area. Reinvestment into the sector could not only relieve budgetary 
constraints and enhance significantly stretched services but allow more debtors to be seen 
in a shorter timescale while being able to recruit, train and retain Money Advisers. 
 
Despite being a local charity, CARF is consistently second only to the national organisation, 
Stepchange, in terms of DAS DPP submissions from the free money advice sector. 
 
We would hope that those organisations providing free money advice, but not currently 
providing the option of DAS DPP applications, would be given the opportunity to discuss 
why this is the case and, where it is caused by funding constraints consideration be given to 
reviewing investment opportunities to change the situation. 
 
These proposals have made a significant leap forward in putting the debtor first, reducing 
unnecessary bureaucracy, continually seeking to improve the scheme in conjunction with 
the changing debt landscape as well as reducing financial burden on the debtor and free 
money advice sector. Positivity and support from many stakeholders is clearly detailed in 
the published responses. 
 
What has been historically underfunded is the ongoing administrative obligations on 
approved Money Adviser’s and the resulting strain on the already overstretched resources.  
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DAS DPP’s can last a significant period of time with debtors returning on a number of 
occasions either due to changes in circumstances, requiring case review, variations, 
payment holidays or simply ongoing reassurance and not only for those who are considered 
vulnerable.  The work this generates is not factored in and has had such a noticeable 
impact of late in this organisation that we are making changes to the data recording in our 
internal case recording management system to capture the number of returning cases and 
time spent on them after the initial DAS DPP approval. 
 
CARF also broadly welcome proposals for AIB to act as Payment Distributer as we expect 
this will reduce bureaucracy and communication between 2 agencies instead of 3, however 
potential communicative improvements have yet to be experienced as eDEN has only 
recently became a live site. 
 
While some have expressed concern that the AIB will act as Payment Distributer, we would 
suggest that many of the clients of the free advice sector would support reinvestment into 
the very services that had supported them during financial difficulties and a period of 
extreme stress. 
 
This service has anecdotal case examples where clients have applied for a DAS DPP via a 
fee charging organisation claiming they were not made aware of the free service available 
in Fife and requested CARF act as Approved Money Adviser in their case to reduce the 
fees / term of repayment.  There are also cases where the DAS DPP was clearly 
unaffordable, and Sequestration was a more realistic route for the debtor. 
 
There is no additional financial reward for CARF to take on these cases, our advice is 
simply holistic and in the interest of the debtors in Fife, however we are firmly in favour of 
reinvestment into the free money advice sector in order to allow us to extend the support 
we provide but only where it is not offset against, or instead of, current funding. 
 
Funding to the free money advice sector has not only consistently reduced over recent 
years but also fails take into account the impact of potential economic changes to the 
regional workforce and the additional demand that creates. Fife recently suffered the 
closure of the Tullis Russell paper mill and only this month (June 2019) the notice that 
Havelock Europa was in liquidation, both creating a bottle neck of new client’s seeking 
support not just for money advice, but also benefits and employment advice. 
 
A transparent and robust proposal detailing charges levied by the AIB as Payment 
Distributer and how investment will be calculated and paid back to the free Money Advice 
sector is critical for ongoing stakeholder engagement and support of the proposals. 
 
Generally, the proposals should ensure increased accessibility for the debtor, viability for 
creditors and sustainability for the Money Advisers. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM CITIZENS ADVICE SCOTLAND 

Citizens Advice Scotland (CAS), our 59 member Citizen Advice Bureaux (CAB) and the 

Extra Help Unit, form Scotland’s largest independent advice network. Advice provided by 

our service is free, independent, confidential, impartial and available to everyone.  

 

In 2017-18 the Citizens Advice Service network helped over 295,100 clients in Scotland 

and dealt with almost 800,000 advice issues. With support from the network clients had 

financial gains of over £138 million and our self-help website Advice in Scotland received 

approximately 3.2 million page views. 

 

Introduction 
  
Citizens Advice Scotland (CAS) welcomes the opportunity to give evidence to the 
Economy, Energy and Fair Work Committee on the Debt Arrangement Scheme (Scotland) 
Amendment Regulations 2019. The Citizens Advice network has had a long involvement 
with the Debt Arrangement Scheme (DAS); from the Scottish Law Commission’s 1985 
report on Diligence and Debtor Protection, through to the 2002 Act and all the subsequent 
regulations. DAS is a very valuable option for a number of CAB clients in financial 
difficulties, and prevents some far worse outcomes, like bankruptcy. CAS supports any 
developments in the Debt Arrangement Scheme that will reduce bureaucracy and make it 
easier for advisers and our clients to use. To that end we contributed to a cross sector 
working group in the summer of 2018 which has led to the draft regulations before the 
committee.  
 
CAS is broadly supportive of the intention behind the Debt Arrangement Scheme (Scotland) 
Amendment Regulations 2019. Regulations 5-11 in particular introduce flexibility into the 
DAS process and CAS welcomes these changes. But we have concerns about the possible 
unintended consequences arising from the changes to payment distribution in regulation 4, 
particularly around the practical implications for our members of an open market for 
payment distributers that the regulation creates. For our members the choice of payment 
distributer will lie with the client, but it is not a genuine choice given that the clients will not 
benefit in any way from choosing one payment distributer over another. For that reason we 
are asking the committee to consider whether the AiB should retain control of the choice of 
payment distributer for money advice services that do not have a payment distribution 
function themselves.  
 
Related to the payment distribution issue, the committee may be aware that the AiB are 
currently consulting on returning funds to the free advice sector from doing payment 
distribution themselves. Whilst funding may not need to be covered by regulation, the 
sector feeling is that this is an important detail and that the consultation should have been 
finalised before the regulations were laid.  
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Background  
 
A person can only enter into a Debt Payment Plan (DPP) under the Debt Arrangement 
Scheme via a money adviser, either from the free or fee charging debt advice sectors. 
Once the DPP is up and running the repayments to the creditors will be made through a 
Payment Distributor (PD). Currently if a person in debt uses a fee charging debt advice 
provider (called a Continuing Money Adviser in the regulations) they will also have to pay 
additional fees up front and ongoing monthly payments on top of their payments to their 
DPP. These can amount to thousands, so clearly from a consumer point of view there is a 
distinct advantage to going with a free sector adviser as they only have to pay back their 
debt and no more. 
 
One of the benefits of DAS for our members is that the ongoing administration of a DPP will 
be done by the AiB and PD after the DPP application has been approved, which relieves 
advisers of an ongoing burden of paperwork. The client will only come back to their adviser 
if their circumstances have changed and they need some more advice on their new 
situation. The fee charging sector has responsibility for all the ongoing administration of 
their cases, which partially justifies the additional fees paid by their clients.  
 
In either sector the client pays back 100% of their debt, but from that up to 8% is deducted 
to pay the PD and 2% to cover the administration costs of the AiB. The creditors absorb this 
fee and get back 90% of their debt. At present, there are 4 companies that the AiB have 
selected (via a tendering process) to do the PD work. DPPs submitted by CAB advisers will 
have one of the 4 PDs automatically allocated to their cases by the AiB’s systems. The 
CAB adviser has no control over this, but this works well, as they do not have to be 
responsible for choosing and allocating a PD which actually has no material impact on the 
DPP.   
 
Regulation 4 
 
Regulation 4 changes who can be a payment distributer, increases the fees that can be 
charged on a Debt Payment Plan to 20% and changes the definition of a Continuing Money 
Adviser (i.e. an adviser who up until now has offered DAS on a fee charging basis). 
 
Regulation 4 (2) (b) puts fee charging and free debt advice providers on the same footing 
for the first time, from the perspective of a consumer seeking to enter the DAS. Fee 
charging providers will no longer be able to charge additional fees. Instead they will be able 
to deduct 20% from the individual’s payments to cover fees and payment distribution. Once 
again the creditors will entirely absorb the costs so will get back 78% of what they are owed 
(100% debt less 20% PD fee and 2% AiB administration fee) instead of the 90% they get 
now.   
 
Regulation 4 (4) (a) also removes the tendering process restricting the number of PDs. 
Instead anybody with the appropriate FCA permissions will be able to set up as a payment 
distributer. The AiB hope that equalising the costs of access, increasing the PD fees and 
removing the barriers to being a PD will entice new commercial players into the DAS 
market for a guaranteed return of 20% and encourage existing providers to expand their 
operations.  
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Under regulation 4 (6) (b) CAB clients will also have 20% deducted from their payments for 
payment distribution costs. However because our members are not payment distributers 
themselves the AiB envisages that our members may choose to enter into agreements with 
commercial providers for PD services and that these firms may share the 20% with them to 
recognise the advice work done. This arrangement is not stated in the regulations.  
 
The AiB also intends to become a PD “of last resort” both for the free advice sector and so 
they can step in if there is a PD market failure by another provider. Where the AiB is 
selected as PD by the free advice sector they have committed in a policy paper to sharing 
the 20% PD fee, taking 5% for their PD costs and paying the rest back in recognition of the 
money advice work. CAS is supportive of this proposal given the cuts in funding for debt 
advice work in recent years. However, how this is done is also important to us in order to 
preserve our network’s independence and impartiality.  

 
The Problem 
 

 The removal of the process by which PDs tender for work and the AiB allocates PDs to 
DAS cases in line with the terms of their bids, shifts an administrative burden onto the 
free advice sector. The current PD arrangements are a matter for the AiB and the four 
firms to whom they currently allocate PD work. If the regulations come into force then 
the burden of PD choice rests with the client because the PD works on their behalf and 
the client has a right to choose. This creates an extra decision point for the client in an 
already complicated journey through the DAS process.  

 

 To make a PD market work individual Citizens Advice Bureaux will have to find PD 
partners and agree terms. The best terms are likely to be available for exclusive 
arrangements and a large numbers of cases, acceptance of which is likely to undermine 
the independence of the CAB. It is also important to note that PDs will not be obliged to 
accept work from our members. This creates the added burden of the money adviser 
having to enter into correspondence with a range of PDs to establish who is willing to 
take on their DPPs.  

 

 For the client’s choice of PD to be genuinely meaningful it must be an informed choice. 
Informed choice would have to entail the money adviser providing details of all the PDs, 
the likelihood of acceptance by the PD, and any commercial agreements that exist 
between them and the CAB. However the choice is actually irrelevant to the client 
because the client does not financially benefit in any way from choosing. Furthermore, 
any PD market that does exist is only likely to benefit people with more disposable 
income as the PDs have the right to choose whether to accept the DPP and will turn 
away unprofitable ones. So this would not be a truly open market for all consumers and 
it is likely that the most vulnerable would have the least choice.  

 
Other Concerns 
 

 The AiB is counting on these regulations to increase the numbers of DAS cases and 
counteract the growth in Protected Trust Deeds. In other words they are interfering with 
a market and incentivising advice providers to increase their use of the scheme. We 
note from other markets (e.g. financial advice) incentives can detrimentally affect human 
behaviour. With the added complications of an underfunded free advice sector and a 
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commercial sector motivated by profit, conflicts of interest may arise with the client’s 
interests.  

 

 The fee changes will mainly suit a few firms who already have payment distribution 
functions, operational capacity to benefit from efficiencies of scale and the funding to 
market and promote the scheme. This already happens in the Protected Trust Deed 
market where a few firms have achieved market dominance amid allegations of poor 
practice. The danger is that the underfunded free advice sector will be left with the more 
complex and non-profitable cases, thus exacerbating ongoing funding and resource 
problems. 

 
What We Would Change: The PD Process for the Free Advice Sector  
 
We think that the AiB should remain in charge of the PD process for the free advice sector. 
This would avoid undermining the independence of our members that could be an 
unintended consequence of an open PD market and also the onerous administration 
burden on our members to support informed choice, for no apparent client benefit. We 
appreciate that this is an unusual perspective from an organisation that promotes consumer 
choice wherever possible. However, in this case, the choice is not a genuine one for 
consumers as they will not benefit from it. Nor will the choice actually exist for clients with 
smaller DPP payments that are not profitable enough for PD firms. Putting the AiB back in 
charge would either require additional regulation or for these regulations to be withdrawn 
and redrafted, as regulation 4 (3) of the 2019 regulations omits the DAS administrator’s 
right to appoint a PD from the 2011 regulations.  
 
If the PD choice for the free sector was incumbent on the AiB they can decide whether to 
sub contract the work to other PDs or do it themselves. The AiB would also be far better 
placed to negotiate commercial terms with PDs than individual Citizens Advice Bureaux and 
local authorities, as they could offer the PDs cases in sufficient numbers, aggregated from 
multiple sources, to be a viable commercial proposition for the PD to take on the work. This 
would free up the free advice sector to do what they do best, i.e. give advice. Putting the 
AiB back in charge of selecting PDs would either require additional regulation or for these 
regulations to be withdrawn and redrafted, as regulation 4 (4) (a) of the 2019 regulations 
omits the DAS administrator’s function to invite tenders and approve a PD from the 2011 
regulations. 

 
Concluding Comment 
 
CAS believes that a review of free advice sector funding needs to take place to consider 
how it can be sustainably funded to provide a genuinely free and independent alternative 
for consumers. Aligning funding to just one debt repayment option will not resolve the 
funding problems in the free advice sector and in fact is more likely to benefit fee charging 
firms. This is clearly beyond the scope of the regulations but should be a priority for the 
Minister and the Scottish Government going forward. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM Graeme Macleod Head of Operations at Carrington Dean 

As Scotland’s largest Insolvency Practitioner, we read the draft regulations with great 

trepidation. 

The Debt Arrangement Scheme is an extremely attractive product for a certain type of 

client. We often encounter clients who have a high disposable income and a large amount 

of equity in their home, rendering them unsuitable for a Protected Trust Deed or 

Sequestration. 

In this type of situation, a Debt Arrangement Scheme helps clients consolidate their debt 

into an affordable monthly payment while offering precisely the same asset protection a 

Trust Deed would. 

Over the last decade or so the Accountant in Bankruptcy has made various changes to the 

regulations which govern the Debt Arrangement Scheme often leaving advisors in a 

situation where they are confused about the advice to give. 

With that in mind the regulations play an essential role in standardising the Debt 

Arrangement Scheme and making it possible to give transparent and concise advice to 

clients. 

This considered we do have some reservations about the proposals currently with the 

Parliament for approval. 

Accountant in Bankruptcy as Payment Distributor of ‘last resort’ 

While we appreciate there needs to be a default option available to Continuing Money 

Advisors, it is clear that the Accountant in Bankruptcy assuming this role may cause 

significant conflict. The explanatory note states: 

Under regulation 16(2) of the DAS Regulations, a PD who ceases to act must transfer the DPPs for which that distributor 

is responsible to a substitute distributor specified by the DAS Administrator. The Regulations provide that, where the 

Accountant in Bankruptcy (“AiB”), who acts as the DAS Administrator, is specified as a substitute PD under regulation 

16(2), AiB may at any time transfer on to an alternative PD the DPPs for which AiB is responsible (regulation 4(5)). 

This should be amended to limit the amount of time AIB are able to act as PD, by way of an 

example 120 days could be applied. Within this time period AIB would be duty bound in 

consultation with the Continuing Money Advisor and client to have a replacement PD in 

place by the conclusion of the 120-day period. 

The sanctity of the DAS process must be protected. If AIB are to undertake variations on 

cases on which they perform the PD function it could be argued by creditors that they lack 
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objectivity. Particularly if it means an increase in fees for AIB. This amendment would 

remove any accusation of bias as AIB would only act for a relatively short period of time. 

Funding 

The consultation published on 28 May 2019 stated: 

1.7 As noted in the consultation paper, where AiB is nominated as PD, it will charge the statutory 

administration fee for this function but will only seek to recover its costs. Any excess funds will be 

re-invested in the free advice sector. 

This is an unacceptable and unfair proposal. The free sector has suffered significant 

financial detriment over the last decade. Should this proposal be adopted, AIB fees should 

be capped at 8%. The 12% remainder should be remitted to the continuing money advisor 

within 30 days of payment receipt. 

As stated previously, this would only apply for the 120 days AIB acted as PD. 

Fee Structure 

The new fee structure described in the draft legislation: 

 
In the case of a debt payment programme for an individual, the administration fee, including any VAT 
incurred, is 20% of the sum due to be paid to a creditor in a distribution by the distributor. 
 

Should be applied retrospectively to all live DAS cases. 
 
Reasoning 

 

I would refer to the FCA guidelines surrounding Treating Customers Fairly (TCF). 
 
Retrospective application of the new fee structure is the only way to achieve this. 

 
Conclusion 
 
While Carrington Dean feel that the draft legislation is a positive step. There are too many 
anomalies in the current format to allow us to recommend it. 
 
If the suggestions in this response are implemented, Carrington Dean would be happy to 
offer our support to the implementation of the new regulations. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM MONEY ADVICE SCOTLAND 

Introduction  

Money Advice Scotland is Scotland’s money charity. Our mission is to be the driving force 

towards financial wellbeing for the people of Scotland. 

We welcome the opportunity to respond to the request from the Economy, Energy and Fair 

Work Committee for written evidence on the Debt Arrangement Scheme (Scotland) 

Amendment Regulations 2019 in September. The regulations are the latest in a series of 

changes intended to make the Debt Arrangement Scheme more attractive for clients and 

advice organisations. 

The introduction of short-term financial crisis payment breaks is hugely positive. People 

typically pay for longer in DAS (usually six or seven years, compared to four years for 

bankruptcy or protected trust deed) so it is inevitable that some slack will be required 

throughout the arrangement. Similarly, the changes to the automatic approval process will 

go some way to alleviate the administrative burden previously associated with DAS.  

It is natural that the most eye-catching element of the new regulations is the change to 

payment distribution (PD), and the repercussions of this for returning funds to the free 

advice sector. The changes are proposed at a time when the free sector faces a crisis in 

funding. These regulations alone won’t solve this funding crisis, but would act as a welcome 

precedent to redirect funds and apportion value on the free sector in Scotland. It is our hope 

that the Committee’s consideration of the regulations prompts a broader and essential 

debate on how free debt advice is funded in Scotland. 

 

Summary of key points  

- The introduction of short-term financial crisis payment breaks, and changes to 

automatic approval bring increased flexibility to DAS 

- The free advice sector faces a funding crisis in Scotland. These regulations cannot 

address this alone, but the changes to payment distribution represent an innovative 

new approach to return funds to the free sector and this is to be welcomed 

- We would have preferred a set money adviser fee within the regulations. We note 

that the primary beneficiaries of the changes at this stage will be larger 

organisations, rather than the free sector which is currently overstretched and 

underfunded 
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- The case for applying the new fee structure retrospectively to existing cases is 

persuasive 

- The changes to PD may yet incentivise DAS when other debt solutions are more 

suitable – this will require close scrutiny to protect clients from detriment 

- In line with the recommendations of the Scottish Government’s Tackling Problem 

Debt Group, we hope that these changes pave the way to introduce a new levy 

across all statutory debt solutions to support the funding of the free advice sector 

Free sector advice definition and context 

For the purposes of this submission, we follow the same definition of free sector that is set 

out in the AiB consultation on returning funds – namely meaning advice agencies within 

local authorities, citizens advice bureaux and other independents. Advice organisations 

such as StepChange, PayPlan, and many insolvency practitioners are of course free-to-

client at the point of access, but they have various other means of generating income and 

recovering costs (including fees, fair share funding arrangements, and payment distribution 

under the proposals set out within these regulations). 

The changes are proposed at a time when the free sector faces a crisis in funding. Between 

2014/15 and 2016/17, local authority funding of money advice services declined by 45%. 

That did not correlate to falling demand for advice services. Rather, research from the 

Money Advice Service found that in 2017/18 Scotland had the ignominious accolade of 

being the region within the UK where demand for advice most outstripped supply. By their 

reckoning, demand for advice stood at 143,553, with supply around just half of that however 

at just 76,175.  

In a recent survey to inform a new workforce strategy, we found that fewer than half of 

money advisers in Scotland feel optimistic about the future of free-to-client money advice. 

Only 36% of money advisers feel secure in their job. Our submission to the committee 

views the proposed changes firmly in the context of the challenges currently facing the free 

advice sector. 

 

Changes to payment distribution 

Currently, payment distributors are appointed through a tender process and can charge up 

to 8% to perform the PD function. The AiB’s own analysis circulated to the DAS Regulatory 

Review Working Group suggests that the current average fee to a PD is between 5–6%.  

The changes will mean that the PD must charge a new statutory fee of 20% of the sum to 

be paid each month to creditors. AiB will levy a 2% administration fee across all cases. This 

compares to proposals from HM Treasury for their own new statutory debt management 

scheme in England and Wales for an 8% money adviser fee; 1% PD fee; 1% Insolvency 

Service administration fee.  
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It would certainly have been preferable to have a set fee for the money adviser in line with 

the HMT approach. The fee structure at present attributes considerable value to the role of 

PD, underplaying the value of the money adviser.  

 

What are the implications for free sector organisations? 

It has been suggested that free sector organisations could refer all DAS cases to a larger 

commercial organisation that is set up for payment distribution, freeing up free sector 

organisations to deal with other clients. In our view, this is overly simplistic. Best practice in 

advising clients dictates that all options must be considered after building a full picture of a 

client’s situation. This is a painstaking and complex process, with many clients presenting in 

vulnerable and distressing circumstances. Moreover, this can take weeks and even months 

in some cases. At the point of transfer to a larger organisation with PD function, money 

advisers will have already undertaken a considerable amount of work yet receive no 

contribution from the 20% fee. 

In a similar way, it has been put forward that free sector organisations could come to 

individual agreements with PDs, rather than selecting AiB. In our view, this would 

undermine the independence of free sector organisations. This would also seem counter-

intuitive – under the proposed fee structure, if free sector organisations are encouraged to 

select other PDs in the commercial sector, this means less funding coming back to the free 

sector.  

We welcome the changes that will allow the AiB to perform PD. Indeed, in our response to 

the initial consultation we mooted the possibility of AiB performing PD in all cases. While 

there are clearly matters of competition to consider, this would go some way to alleviating 

concerns that clients might end up in DAS even when it is not suitable, as well as 

generating vital income for free sector advice organisations. The regulations make no 

reference to returning funds to the free sector and, again, we would have preferred to see a 

set money adviser fee detailed within the regulations.   

 

Who stands to gain from the PD changes? 

The AiB’s analysis estimates that if free sector organisations select AiB as PD in all cases, 

c.£100k will be available to be returned to the free sector in the first year based on current 

case numbers. Initially, the AiB has said that it will retain 5% for its own costs and return 

15% to the free sector. 

Fundamentally, in terms of financial gain the changes will benefit larger organisations who 

are performing the PD function. This may not necessarily be a bad thing if this frees up 

other funding streams – specifically debt advice levy funding – for free sector organisations 

who are not benefitting from fees via the PD function. In our consultation response (and in 

the interests of transparency) we called for modelling to be published on probable returns 
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across the entire sector based on current case numbers, in the same way as the AiB has 

since published analysis on probable returns to the free sector.  

The changes will apply to new DAS cases only. In our view, the case for applying the new 

fee structure retrospectively to existing cases is persuasive. In 2017/18, £37.6m was repaid 

through the Debt Arrangement Scheme. Applying the fee structure to existing cases would 

provide a much-needed lifeline to an underfunded and overstretched free advice sector. 

 

Potential risk of creating incentives 

During the consultation phase, we highlighted that the changes to the PD fee structure 

make DAS a lucrative prospect, and may incentivise certain organisations to recommend 

DAS even when it is not the most suitable option for clients. An example of this might be a 

client who is more suitable for a debt relief option such bankruptcy, but for whom it might be 

profitable to put in DAS.  

The FCA’s thematic review of debt advice found evidence of clients with unrealistically low 

levels of spending on essentials such as £10 per week per adult for food, toiletries and 

clothing. As highlighted during the consideration of the CFT regulations, so-called 

excessive expenditure is scrutinised and must be evidenced. However, expenditure that is 

considered too low is seldom subject to the same level of scrutiny. It is not difficult to 

envisage a scenario where a financial statement could be shaped to maximise a client’s 

disposable income to make DAS seem workable when another solution is more suitable.  

The AiB acknowledges the potential risk of incentivisation when another solution might be 

better in its 2019 consultation on returning funds to the free sector. If this is a risk when 

considering the arrangements for allocating funds back to the free sector, then this is a risk 

that applies to the changes as a whole.  

The precedent here is what is happening with protected trust deed (PTD). At present, the 

trust deed market is dominated by bulk providers with high failure rates among some firms. 

It is worth noting that in these failed cases, any payments made by the client are typically 

swallowed up in fees to the trustee, rather than paying down debts. Effectively, the client 

can make payments for a number of years, but still owe the same level of debt that they 

had at the outset.  

If someone enters a DAS when it is not suitable, the level of potential detriment is not on 

the same scale as when a trust deed goes wrong. However, we could still have a scenario 

where when cases cease to be profitable, they return to a free sector that is already 

overstretched and not benefitting from the new fee structure to the same extent as those 

performing the PD function. Typically, when things go wrong, the free sector is the adviser 

of last resort; one adviser commented to us recently, “we don’t do debt advice any more, 

we fix other organisations’ advice.”  
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Changing profile of debt clients 

In recent years, the number of people accessing DAS through free sector advice 

organisations has declined. This reflects the changing profile of clients accessing free 

sector advice – increasingly, the impact of welfare reform, stagnating incomes and rising 

living costs means that people in debt have little or no disposable income, and limited 

options to deal with debts. 

For cases where a client has a disposable income, there will always be an incentive for 

larger providers who can recover costs via fees, fair share funding arrangements, and 

payment distribution. We are already in a scenario where some debt advice clients have 

more value than others. These regulations increase that value on clients who are entering 

DAS, however, they also offer the opportunity to direct more funding back to the free sector.  

If the majority of DAS cases are dealt with by larger organisations, free sector organisations 

will continue to be left primarily with the most difficult and complex cases, typically requiring 

more time and face-to-face support. The impact on adviser morale on dealing with only the 

most problematic cases cannot be understated. Our research has found that the increasing 

complexity and difficulty of client cases is the main cause of declining adviser wellbeing. 

As the profile of people in debt continues to change, we need to get as much funding as 

possible to free sector organisations. These regulations start to do that, but we need to go 

much further. We hope that these changes set a precedent to explore a new debt advice 

levy across all statutory solutions that can be redistributed to parts of the sector that are 

primarily dealing with the growing number of clients for whom there is no incentive for other 

organisations to help.   
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM StepChange 
 
StepChange Debt Charity Scotland is an independent charity dedicated to 
overcoming problem debt.  We are Scotland‟s largest provider of specialist telephone 
and online debt advice, with solutions that are effective, tailored and importantly free.  
Across the UK, the charity now helps over 630,000 people a year, with more than 
two million helped since our creation 27 years ago. We have a team of approver debt 
advisors in Glasgow, who are dedicated to helping more Scots improve their lives, 
helping over 30,000 Scottish clients last year.  
 
We have dedicated teams of Scottish advisors supporting our clients with their 
applications under the Debt Arrangement Scheme.  We are the single largest free 
provider of clients in approved statutory Debt Payment Programmes with over 3,500 
live cases currently being administered and more applications being made every 
day.  
 
The charity was represented in the AiB‟s working group looking at ways to make the 
Debt Arrangement Scheme more accessible to money advisers and clients.  We also 
responded to the AiB‟s consultation on the proposed changes.   
 
The charity supports these draft regulations as they provide several excellent 
improvements to the Debt Arrangement Scheme for new and existing clients which 
will make clients‟ payment programmes more sustainable, such as the crisis 
payment break. The proposed changes will increase flexibility of the Scheme for new 
and existing clients.  It will allow more clients struggling with problem debt to 
consider this solution, as opposed to insolvency, and help many more to remain in 
their payment programme protected from interest and charges and the threat of legal 
action. 
 
The charity also supports the AiB‟s intention, when they are the Payments 
Distributors, to pay a portion of fee they get, after costs are paid, to the free advice 
sector.  This will be a great new funding stream for the free sector.  Whilst the sums 
involved are not likely to be significant initially, over time it would help fund and 
support more free money advice to more people.  This is particularly welcome at a 
time when funding is being cut for the free sector.  The charity would not get this 
additional funding stream. However, as a Payment Distributor for clients we would 
receive funding from creditors for providing this service.   
 
Whilst we do support the regulations as they are beneficial to all clients, we 
understand why our colleagues in the free advice sector are confused and frustrated.  
These regulations have been laid during the consultation on the methodology of how 
the fees will be returned to the free advice sector.  The sector is looking for clarity 
which these regulations do not provide.  This will not be provided until the 
consultation responses are considered. 
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Short term financial crisis payment break – reg 11 
 
Currently where a client misses three payment instalments over the whole term of 
their payment programme it will be revoked.  When you consider that, for the 
majority of clients, all their disposal income is being paid to their creditors and that, 
on average, a payment programme lasts for around seven years, life-events will 
happen where additional money will be needed.  This change to the regulations is 
very welcome. 
 
Evidence from the charity shows that around a fifth of our clients will miss one 
payment instalment in their first two years of starting their programme, with most 
miss payments happening in December or January.  Around a quarter of all our 
clients will miss up to two payments during the lifetime of their programmes and over 
15% of clients‟ programmes will be revoked due to missed payments.  By allowing 
money advisers to approve up to two short term crisis payment breaks, each lasting 
one month, in any 12 month period without it causing the programme to be stopped 
will result in more sustainable repayment plans. This is a great improvement for the 
DAS regulations and helps new and existing clients. 
 
In a recent survey, a client expressed their concerns about unexpected costs: “My 
finances change regularly as I have unpredictable work patterns so sometimes, I 
need more money for travel.  I have had to really cut back food expenditure or 
deferred optician and dental treatments as I could not afford them.” 
 
Approval of a debt payment programme:  creditor consent – reg 5 
 
This is a very good amendment to the approval process which will see more 
applications approved more quickly which will assist clients by removing concerns 
and stress whilst they await information. We welcome the automatic approval of 
applications where the debt due to an objecting creditor is less than 10% of the total 
debt. 
 
Proposal for variation & Deemed consent – reg 8 and reg 10 
 
These amendments allow the DAS Administrator to approve a variation to a client‟s 
payment programme where the term is reduced, normally because the client is 
paying more towards their debts or because a debt has been written-off or removed.  
It also introduces a deemed consent where creditors do not respond within the 
statutory time scales. 
 
These are very welcome amendments which will reduce the amount of paperwork 
our advisers need to issue, cut our postage costs and give clients immediate relief 
that their new proposal will be accepted.  We have had several cases where 
creditors have not responded or have refused a variation which had a higher client 
contribution and reduced the term.  This results in more resources being used to 
clarify issues raised, causes delays and takes advisers away from helping other 
clients. 
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Application for variation: creditor statement – reg 7 
 
This is an excellent safeguard for clients whose payment programme has been 
approved, where the creditor accepted the amount of debt due, but after a period 
looks to vary that amount.  It places the emphasis onto the creditor to explain why a 
debt balance that was agreed before the approval date needs to be varied after that 
date.  We have had several cases where debt amounts have been amended years 
after the client has been paying back through their programme.  This lengthens the 
payment period to well after the expected finish date, potentially increasing the term 
by years.  
 
Example: A client had been paying their payment programme for nearly five years 
when a creditor sought to vary the amount they were due to them.  Whilst we argued 
that the amount was accepted at the start of the programme the DAS Administrator 
accepted the creditor’s new debt balance.  This increased the term of our client’s 
programme for another 11 months which meant that the client could not retire until 
the debt had been paid in full as they could not afford the payments. 
 
This change will focus creditors and hopefully stop client‟s paying back debts they 
were not aware of.   
 
Changes to Payment Distributors – reg 4 
 
The draft regulations implement changes to the way in which Payment Distributors 
are approved and to the definition of a Continuing Money Adviser.  Currently the 
charity is both a Payments Distributor and a „free to client‟ Continuing Money Adviser 
(we don‟t charge an on-going fee from the client for our services). As a result, the 
proposed changes have a limited impact on the charity and our continued role to 
support our clients to pay their debts through the Debt Arrangement Scheme. 
 
We welcome the removal of the requirement for a tendering process for the 
appointment of Payments Distributors.  Tender processes can be very expensive 
and resource intensive which the charity can use to support more clients.  
 
The change in the Payments Distributor rate to 20% for new clients will be a 
welcome benefit to the charity.  This will cover our money advice and our Payments 
Distribution costs for all new cases going forward.  Although it will take some time for 
that to happen as all our money advice costs are up-front whilst the income from 
Payments Distribution will be paid retrospectively once the client is on an approved 
payment programme.  Currently the charity is on the panel of Payments Distributors 
and receives 8% from creditors to cover the distribution costs.  As a result, our 
overheads to support clients to apply for payment programme under the Debt 
Arrangement Scheme is far greater than the funds we ingather via the current 8%.  
The charity does not get Fair Share from any creditor for any debt being paid under 
the Debt Arrangement Scheme. Nor does the charity charge our clients an on-going 
monthly fee for the provision of advice.   
The new 20% rate is welcome as it will in time cover both our money advice and 
Payment Distribution costs for our Debt Arrangement Scheme clients. 
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For the organisations who are not Payments Distributors, their clients can choose 
the AiB or another Payments Distributor.  The charity currently provides this service 
under the tender arrangement and under these new proposals will continue to do so.  
Where the money advice provider continues to support and provide advice to their 
client, we would look to formulate an agreement to pay a proportion of the 20% fee 
to the money adviser after the payments distribution costs are covered.   We would 
also provide the service to other free providers. 
 
Removing ability for money adviser to charge a fee 
 
We also support the change that prohibits a money adviser charging a fee for the 
adviser‟s services.  Currently, clients seeking help from a fee charger, such as an 
insolvency practitioner, can pay around 15% of their disposable income for the 
money advice and support services provided, before any money is paid to their 
creditors.  Under these draft regulations, all clients will be treated the same 
irrespective of whether they seek advice from a „fee charger‟ or from a free money 
adviser, such as the charity or Citizens Advice.  All the creditors in the clients‟ 
programmes will cover the costs through the Payments Distributor‟s fee.  This means 
a shorter term to pay all their debts back for those clients who seek help and advice 
from a „fee charger‟. 
 
For example: a client owes £10,200, currently has £200 disposable income, pays 
£30 per month to the ‘fee charger’ and £170 goes towards paying their debts – this 
will take the client 5 years to pay all their debts. 
 
Under the new proposals: a client owes £10,200, pays their whole £200 disposable 
income towards their debts, paying all their debts in 4 years 3 months.  The ‘fee 
charger’ who are payments distributor will receive £40 per month in fees.   
 
The provision for AiB to become a Payments Distributor 
 
The charity does not object to AiB becoming a Payments Distributor.  In fact, there 
are times when it will save time for all parties, clients, creditors and money advisers.  
 
We have questions about the AiB‟s costing for delivering this service – which was 
shared separately after the regulations were laid.  There are obviously a number of 
unknowns, including their staffing costs, IT costs and the amount of cases they are 
providing the service to.   
 
A key positive of the AiB becoming a Payments Distributor is that part of the fees 
ingathered will be used to fund free money advice after AiB cover their costs – the 
methodology still to be determined by the consultation.  However, based on their 
own costings, if the AiB only get 5% of the funds ingathered this will not cover all 
their costs and the public purse would have to meet the shortfall.  It may alleviate 
some of the concerns expressed by the free sector if the AiB gave a commitment not 
to commence their Payments Distributor services until all their costs and 
methodology for returning funds are identified and communicated with the sector. 
 
There is a requirement for all the Payments Distributors must be authorised and 
regulated by the Financial Conduct Authority (FCA).  This gives clients recourse if 
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they need to complain about any aspect of the service they have received.  The AiB, 
as a Scottish Government Agency, is not regulated by the FCA.  At the moment it is 
unclear who clients or creditors complain to if they are not satisfied with the service 
provided by AiB or any response from AiB.  What recourse is available to 
clients?  Who oversees this process?  This should not be a stumbling block for these 
regulations although it needs to be explored and clarified before the commencement 
date. 
 
The charity supports these draft regulations 
 
The charity has identified several areas where clients are currently experiencing 
detriment which the introduction of these regulations will alleviate.  Therefore, the 
charity supports these draft regulations as they provide increased flexibility and 
improvements to the Debt Arrangement Scheme, by improving sustainability of new 
and existing clients‟ payment programmes. 
 
I am happy for my name, and that of my organisation, to be on the submission, for it 
to be published on the Scottish Parliament website, mentioned in any Committee 
report and form part of the public record. 
 
I have read and understood the privacy notice about submitting evidence to a 
Committee. 
 
I understand I will be added to the contact list to receive updates from the Committee 
on this and other pieces of work. I understand I can unsubscribe at any time by 
contacting the Committee.   
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM: COLIN MURDOCH, DIRECTOR, MURRAY STEWART FRASER 

LIMITED 

I participated during 2018 and 2019 in the DAS 2018: Regulatory Review Working Group 

for the potential further development of DAS as a formal debt solution in Scotland.  

 

Just to provide some background: 

 

 I am Chartered Accountant, Licensed Insolvency Practitioner, and Director/Shareholder 

at Murray Stewart Fraser Limited, a small debt solutions business based in 

Renfrewshire. 

 I am licensed to act as an Insolvency Practitioner in the UK by the Institute of Chartered 

Accountants of Scotland.  In addition, Murray Stewart Fraser Limited is approved as a 

Continuing Money Advisor (“CMA”). 

 I have been working full time in the Scottish insolvency market since 1995.   

 I passed JIEB in 2003 and have been licenced to act as an Insolvency Practitioner since 

2006. 

 

In terms of DAS as a formal debt solution, I have provided these services to clients over the 

last seven years and I am committed to utilising the solution where appropriate and 

relevant.  I have personally acted as a CMA in almost 300 DAS proposals. 

 

In terms of outcomes from the working group, the subsequent consultation process, and 

now the proposed DAS Amendment Regulations 2019, I can comment as follows: 

 

The proposed changes to the payment distributor function, including the AiB acting for the 

free advice sector (and CMA’s if they wish to use this) should assist in providing consumers 

with enhanced choice of who they are working with, as well as potentially joining up the 

interaction between CMA’s and Payment Distributors (“PD’s”).  

 

I do think that CMA’s should be given the choice of whether they wish to extend their 

current role to include that of a PD, with the option of the client and/or the CMA appointing 

the PD or the AiB as PD if they wish. 

 

The proposed changes to fees are bold (with creditor returns moving from a minimum of 

90% to 78%), however, if DAS is to continue to evolve and develop these changes should 

be welcomed subject to a few alterations noted below.  While these will ultimately result in 

fees being funded from the returns to creditors it should in my view: 

 

 Lead to an increased use of DAS.  My own organisation currently assists over 160 DAS 

clients.  However, this is only a small proportion of potential clients over the last few 

years who have approached us for help but didn’t proceed.  While there are a number of 

reasons why clients do not progress, a significant number relate to the costs of the 
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process.  While these clients should in theory then utilise the services of the free sector, 

however this isn’t always possible due to financial resources and capacity constraints 

within the free sector. 

 

 Lead to more Insolvency Practitioners and other relevant parties being willing to provide 

CMA services; 

 

 Make fees being charged consistent with the other formal debt solutions in Scotland 

(Sequestration and Protected Trust Deeds).  At present DAS is the only option for an 

individual to repay their debts in full (assuming the DPP will not last more than 12 

years), but these individuals are potentially “penalised” by using a CMA who will charge 

them fees for these services. 

 

 For clients who are considering DAS as well as PTD, these changes should result in 

DAS being a more appropriate option. If more individuals opt for DAS rather than PTD, 

this would lead to higher returns to their creditors.  

 

 In terms of the proposed fees, while the time costs involved in setting up any DAS are 

usually significant, the proposed fee levels in my view are acceptable and fair for all 

relevant parties.  

 

 I would, however, propose that the fees outlined in the new regulations be changed to: 

 

o A Payment Distributor Fee; 

o A Money Adviser Fee; and 

o An AIB Administration Fee 

 

I also welcome the AiB proposing to offer a PD function for the free advice sector and 

CMA’s (if they wish to use this).  My understanding is that the AiB have indicated the likely 

cost for this service will be 5% (of the 20% available) and will be fixed at this for an initial 

three-year period.  Given time and costs involved in obtaining the relevant FCA 

permissions, I would be proposing to utilise the AiB’s services for PD and would anticipate 

that a number of existing CMA’s will do the same. 

 

The other proposed changes regarding streamlining the administration process will assist 

greatly, saving valuable time and money which can be applied elsewhere.  In terms of the 

proposed payment break for emergencies, again this will reinforce that help is available for 

individuals to repay their debts. 

 

Thank you for considering my response. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM ICAS 

Introduction 

 

1 The Institute of Chartered Accountants of Scotland (ICAS) is the oldest professional body of 
accountants and represents over 21,000 members who advise and lead business across the 
UK and in almost 100 countries across the world. ICAS is a Recognised Professional Body 
(RPB) which regulates insolvency practitioners (IPs) who can take appointments throughout 
the UK.  We have an in-depth knowledge and expertise of insolvency law and procedure.  

2 ICAS‟s Charter requires it to primarily act in the public interest, and our responses to 
consultations are therefore intended to place the public interest first. Our Charter also 
requires us to represent our members‟ views and protect their interests. On the rare occasion 
that these are at odds with the public interest, it is the public interest that must be paramount. 

3 ICAS is interested in securing that any changes to legislation and procedure are made based 
on a comprehensive review of all of the implications and that alleged failings within the 
process are supported by evidence. 

4 ICAS is pleased to have the opportunity to submit its views to the Economy, Energy and Fair 
Work Committee (“the Committee”) in response to the laying of the Debt Arrangement 
Scheme (Scotland) Amendment Regulations 2019 (“the regulations”) on 7 June 2019. We 
shall be pleased to discuss in further detail with the Committee any of the matters raised 
within this response. 

Response 

 

5 ICAS was pleased to submit a response to the consultation “Building a better Debt 
Arrangement Scheme” issued by the Accountant in Bankruptcy (AiB) in 2018. A copy of our 
response is included at Appendix A for ease of reference.  

6 While we support legislation being amended where necessary and appropriate, the frequency 
of amendment regulations being brought forward in an attempt to improve DAS calls into 
question the robustness of policy decision making based on strong evidential criteria. The 
draft Scottish Statutory Instrument laid is the 5

th
 set of amendment regulations in an 8 year 

period. There is no evidence presented to suggest that the amendments being made within 
this SSI will bring greater stability to this debt management solution. 

7 We call again for a more fundamental and overarching review of debt management and debt 
relief solutions in Scotland to be undertaken which would look at the landscape as a whole 
and how the different solutions interact with each other rather than continued piecemeal 
amendments which may result in unintended consequences. 

8 Subject to the overarching comments above, we are supportive of the following provisions: 

 Automatic approval of a DPP in certain circumstances (regulation 5) 

 Methods of payments (regulation 6) 

 Proposal for variation: administrative changes or reduction in period (regulation 8) 

 Joint debt payment programme and payment break for cohabitees (regulation 9) 

 Short term payment breaks (regulation 11) 
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Money advisers and payments distributors: approval, functions and fees 

9 Regulation 4 amends the Debt Arrangement Scheme (Scotland) Regulations 2011 (“the 2011 
regulations”) to allow continuing money adviser (CMA) organisations or the AiB to take on 
payment distribution responsibility.  

10 ICAS broadly support the extension of DAS Payment Distributor (PD) arrangements to CMA 
organisations.  There is a lack of evidence however on whether this will actually encourage 
more providers of DAS into the market. In order to carry out payment distribution services an 
organisation is required to be authorised and regulated by the FCA in addition to the 
regulation and authorisation they are subject to as an insolvency practitioner. The process to 
become FCA authorised is not insignificant and comes at a cost, both in terms of obtaining 
the authorisation and ongoing regulation. The costs regulation would ultimately impact on the 
commercial viability of acting as a CMA. 

11 The proposed timescales for the changes to come into force in early November 2019 are 
insufficient to allow organisations not already FCA registered to apply for and obtain 
authorisation. It will therefore take some time for new capacity to come into the market. 

12 We reiterate our view that the AiB should not offer a payments distribution service.  As we 
have outlined repeatedly, the AiB already have significant conflicts of interest acting as a 
service provider, policy advocate, supervisor and manager of appeals.  We do not believe that 
it is appropriate for such conflicts of interest to continue and to add further conflicts of interest 
is inappropriate.   

13 The addition of the AiB as a PD is, we believe, without justification in the public interest. As 
has been seen in bankruptcy, the AiB has moved from a provider of last resort to being the 
provider of default. We anticipate that this would also be the case for payment distribution. 
The proposal to return funds to the free advice sector where the AiB is nominated as PD 
clearly provides a conflict of interest not only in relation to PD appointments but also creates 
the potential for the AiB to exert significant influence over the free advice sector in relation to 
other issues of policy. We comment further on the scheme to return funds to the free advice 
sector below. 

14 Regulation 4 also introduces a fixed statutory administration fee for PDs of 20% (including 
any VAT incurred) of the sum due to be paid to a creditor, to cover the costs of both money 
advice provision and payment distribution services, and provides that the CMA may not 
charge the debtor a fee for the adviser‟s services. 

15 ICAS again comment that the change in the fee structure further alters the nature of DAS and, 
as we have long argued, reaffirms it as an alternative insolvency solution or form of 
composition.  In view of the costs creditors are now being asked to bear, it is very difficult to 
reconcile the AiB‟s definition of DAS as a debt management solution. 

16 The financial effect of the changes brought about by the regulations is a significantly reduced 
return to creditors through a completed DAS debt payment programme (DPP).  Currently 
creditors receive at least 90% of the original debt through a completed DPP, which will be 
reduced to 78% in all cases, where the DPP completes fully.  This is unquestionably debt 
relief and therefore insolvency, albeit without an equivalent requirement to surrender assets 
for the benefit of creditors. 

17 The total costs creditors are being asked to absorb under the regulations are very high and 
compare unfavourably with both the current fee structure and the proposals under the 
„Breathing Space Scheme‟ to be introduced in England and Wales in early 2021.  The UK 
government‟s response to that policy proposal states: 

“6.18 The government recognises that the organisations offering administration and 
payment distribution for plans require a sustainable and predictable funding stream. The 
government recognises that some debt advice agencies felt that funding levels should 
increase from current levels. However, in order to provide fairness to creditors, funding 
for the plan will roughly reflect current overall levels received through Fair Share 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/810058/______17June_CLEAN_response.pdf
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contributions. 10% of a debtor‟s monthly payments will therefore be provided to the 
organisations that operate the plan.  

6.19 This 10% share of repayments for each plan will be split between the three activities 
undertaken in the following way: 

 8% of repayments will be provided for ongoing administration of an individual‟s plan. 
This funding will be available to FCA-regulated debt advice agencies. 

 1% of repayments will be provided for payment distribution. This funding will be 
available to debt advice agencies with the relevant FCA handling client money 
permissions, or to the Insolvency Service. 

 1% of repayments will be provided to the Insolvency Service for providing 
administrative oversight of the scheme as a whole. 

6.20 Setting contributions at this level will ensure that plans remain sustainable to 
operate for debt advice agencies, whilst providing fairness to creditors, who overall will 
continue to provide a similar level of contribution as in existing debt management plans. 
In particular, the large share of payments for ongoing administration reflects the 
significant burden involved in the ongoing advice and client handling activities required 
as part of this role. After the early years of the scheme, the government will review 
whether these funding levels remain appropriate. Where the AiB is appointed as PD it 
will charge the statutory administration fee for this function”. 

18 While we do not advocate that provisions in Scotland and other areas of the UK must be 
identical, in view of the above it is extremely difficult to understand the rationale behind the 
fee structure proposed by the regulations.  The result will be a significant disparity between 
DAS and the equivalent scheme offered in England and Wales.  Creditors will receive a total 
of 90% in England and Wales compared to 78% in Scotland. 

19 The 2011 Regulations contain provision for an offer of composition to be made to creditors 
after the DPP has been in force for 12 years and 70% of the total amount of debt due under 
the DPP has been paid.  As creditors will now receive just 78% as standard, this provision will 
be rendered largely redundant.  The changed fee structure will also result in a difference of 
just 8% between what the AiB define as composition and what is considered to be „full 
payment‟.   

20 The AiB has intimated that they intend to provide the PD service on a „cost only basis‟, with 
any surplus generated from fees being used to support the free debt advice sector. The AiB 
have published a further consultation seeking views on how this could be best achieved and 
ICAS will respond to that consultation separately.  

21 Crucially, that consultation is silent on how the costs of the AiB will be calculated to determine 
the „surplus‟ available for redistribution, nor does it seek to consult on that aspect.  This 
matter was not addressed in any earlier consultation. Given the degree of interlink between 
these regulations and how any surplus is reapplied, it is disappointing that there has not been 
greater alignment between the conclusion of the consultation and the laying of these 
regulations. 

22 There are a huge variety of methods for calculating costs, particularly where an element of 
overhead apportionment is to be undertaken.  These can result in significant variances in 
outcomes, all of which can appear reasonable in isolation.  The consultation document 
concludes that, based on current DAS levels, the total funds generated under the new DAS 
fee where the AiB becomes PD would be in the region of £316,000 with around £100,000 
available to distribute back to the free debt advice sector.  Simple arithmetic therefore 
suggests that the AiB‟s costs would be £216,000.  This equates to just under 70% cost to 
income ratio.  Given the limited role of the PD and what should reasonably be expected to be 
a highly automated function, the costs attributed seem, on the face of it, to be highly 
questionable.  
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23 The fee to be set for payment distribution in England and Wales is 1%.  The AiB‟s costs to 
income ratio noted above means that the equivalent fee in Scotland will effectively be almost 
14%.   

24 We are concerned about the lack of transparency of the new fee structure. It is unclear 
whether the redistribution scheme will be set out in legislation or  be an operational matter for 
the AiB to frame as they see fit. Despite the Scottish Parliament‟s Economy, Jobs and Fair 
Work Committee supporting ICAS‟ call for a review of a sustainable and transparent 
framework for the funding of the AiB in May 2018, there has been no further work carried out 
on this. It is concerning therefore that despite those concerns further proposals are being 
brought forward concerning AiB financing without providing appropriate transparency. 

25 It is further noted that a fee of 8% will be retained for „Business DAS‟ i.e. where the debtor is a 
partnership, trust or unincorporated body. While the number of Business DAS cases are 
minimal, it is unclear what is the reason for retaining the fee at 8%.   

26 The CMA is responsible for reviewing a Business DAS DPP in every twelfth month of its 
operation; and, in relation to Business DAS, there is a clear argument that the work involved 
in ensuring that the DPP is still viable is more onerous than for an individual.  The CMA must 
undertake a review of the entity‟s cash flow and working capital as well as ongoing 
commitments and forecasts for the next 12 months.   

27 Due to the added complexity, Business DAS can only be undertaken by a DAS approved 
insolvency practitioner.  Therefore, Business DAS appears to be the one area where a fee 
increase would be merited, making it more attractive for insolvency practitioners to offer as a 
debt solution. 

28 Should it be considered that it is appropriate for the AiB to act as a PD then greater 
transparency and independent oversight of this function must be made available through 
regulations. 

Application for variation: creditor statement 

29 Regulation 7 introduces an additional requirement for a creditor who makes a variation 
application on the grounds that a debt due at the date of approval of the DPP was omitted 
from, or was wrongly assessed for the DPP, due to a mistake, oversight, or other reasonable 
cause. 

30 If such a variation application is made more than 120 days after the approval of the DPP, it 
must be accompanied by a statement from the creditor outlining why the debt was omitted or 
wrongly assessed and why the application could not have been made on an earlier date. 

31 This provision appears to attempt to mirror the „120-day rule‟ for creditors to submits claims in 
sequestration, whereby a claim is rejected unless there were exceptional circumstances 
which prevented its submission within 120 days of the creditor being notified of the 
sequestration. 

32 It is perhaps slightly odd that a debt management plan is borrowing from insolvency 
legislation.  It is also not clear whether the lack of the statement by the creditor will result in 
automatic rejection of a variation application. 

33 Further, it is unclear what would be the purpose of rejecting a variation proposing the 
inclusion of a previously omitted debt.  If such a variation is rejected, there appears nothing to 
stop an excluded creditor from pursuing the debtor upon the conclusion of the DPP.  Further, 
as a DPP is a debt management scheme, the onus is on the individual to fully and accurately 
disclose the debts to be managed.  It should not form an opportunity for debt relief due to an 
oversight.  The exclusion of a debt and rejection of a variation in such circumstances gives 
the further impression of an insolvency procedure. 

Deemed consent to variation and automatic variation where period reduced 
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34 We do not believe that the automatic approval of variations, as proposed by Regulation 10, is 
appropriate simply on the grounds that it would reduce the period of the DPP.  We consider 
that this should remain subject to scrutiny as important questions which should be considered 
include whether the proposed variation is sustainable and whether it is in the best interests of 
the debtor and the creditors.  We consider that the review is an important safeguard, 
particularly for the debtor, as the potential implications of not adhering to the variation could 
be significant. 

35 Regulation 10 also introduces deemed creditor consent to variation. This brings the variation 
process into line with the initial DPP approval process and ICAS have no objections to this 
change.  
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Appendix A 

 

 

  

RESPONSE TO  

CONSULTATION ON  

BUILDING A BETTER DEBT ARRANGEMENT SCHEME 

ACCOUNTANT IN BANKRUPTCY 
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Introduction 

 

36 The Institute of Chartered Accountants of Scotland (ICAS) is the oldest professional body of 
accountants and represents over 21,000 members who advise and lead business across the 
UK and in almost 100 countries across the world. ICAS is a Recognised Professional Body 
(RPB) which regulates insolvency practitioners (IPs) who can take appointments throughout 
the UK.  We have an in-depth knowledge and expertise of insolvency law and procedure.  

37 ICAS‟s Charter requires it to primarily act in the public interest, and our responses to 
consultations are therefore intended to place the public interest first. Our Charter also 
requires us to represent our members‟ views and protect their interests. On the rare occasion 
that these are at odds with the public interest, it is the public interest that must be paramount. 

38 ICAS is interested in securing that any changes to legislation and procedure are made based 
on a comprehensive review of all of the implications and that alleged failings within the 
process are supported by evidence. 

39 ICAS is pleased to have the opportunity to submit its views in response to the Accountant in 
Bankruptcy (AiB) consultation on Building a Better Debt Arrangement Scheme. We shall be 
pleased to discuss in further detail with AiB any of the matters raised within this response. 

Response 

 

40 We broadly agree with the proposals to extend the current DAS Payment Distributor 
arrangements to Continuing Money Advisers (CMA). We would however note that for CMA to 
perform this function under current legislation that they may require to be authorised by the 
FCA. This may restrict the number of CMA‟s able to fulfil payment distribution as envisaged 
within the consultation. We would therefore encourage the AiB to undertake a more detailed 
evaluation of the impact of this proposal, in particular in relation to the effect of market 
competition, prior to making a final decision. 

41 We do not believe that the AiB should offer a payments distribution service. The AiB already 
have significant conflicts of interest acting as a service provider, policy advocate, supervisor 
and management of appeals. We do not believe that it is appropriate for such conflicts of 
interest to continue and to add further conflicts of interest is inappropriate. The addition of the 
AiB as a payments distributor is, we believe, anti-competitive and without justification in the 
public interest. 

42 It is unclear from the consultation whether the statutory administration fee suggested is a „cap‟ 
or a fixed percentage to which all CMA/payment distributors would require to adhere to 
equally. This requires clarification. 

43 The proposal to move the cost of the CMA fee onto creditors fundamentally changes the 
nature of DAS. We have long argued that DAS is in fact an alternative insolvency solution and 
the move proposed will simply reaffirm that. With creditors bearing the full cost of the 
programme this is no different to them bearing the costs of a trust deed or bankruptcy. 
Consideration should be given to how this will be viewed by creditors and credit reference 
agencies. 

44 We would suggest that the existing fee structure should be retained subject to the CMA being 
able to undertake the payment distributor function with the distributors fee remaining at the 
current level (but able to be retained by the CMA for that distribution function).  

45 We do not believe that automatic approval of variations should be proceeded with. Where a 
variation is proposed which would reduce the period of the DPP we consider that this should 
still remain subject to scrutiny as important questions which should be considered include 
whether the proposed variation is sustainable and whether it is in the best interest of the 
debtor and the creditor. We consider that the review is an important safeguard, particularly for 
the debtor, as the potential implications of not adhering to the variation could be significant. 
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46 Similarly, we do not believe that it is appropriate for a Government Agency to be taking 
decisions on behalf of a debtor. While we note that the consultation states that this would only 
be done where the debtor has consented to this approach it is unclear how this would operate 
in practice. Would this be a general consent or a specific consent granted at the appropriate 
time? We do not believe that a general consent would offer sufficient safeguards to the debtor 
whose circumstances could have changes in the interim. If it required specific consent at the 
appropriate time then we would question whether this would significantly enhance the 
efficiency of the process. We also consider that in the circumstances where the CMA is 
unable to act, that a more appropriate action would be for a new/alternative CMA to be 
engaged by the debtor. 

47 Our response to the questions contained within the consultation are set out in Appendix 1. 
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Appendix 1 

Question 1(a):  Should the CMA role be extended to include payments distribution 
responsibility? 
 
Yes                No  

 
Question 1(b):  Should AiB offer a payments distribution service? 
 
Yes                No  
 
 
Question 1(c):  If you answered „yes‟ to Question 1(b) above, under which circumstances 
should AiB offer this service? 

All public sector/CAB cases     Where existing PD ceases/is unable to act      
 
Other (please comment in the box below)      
 
If you wish to provide further comment on this section please use the space below 

 

 

Question 2(a):  In the event of the CMA role being extended to include payments distribution 
responsibility, at what level should the statutory administration fee be set? 
 
15%              20%              23%    See comments in paragraphs 43 to 44 

 
Question 2(b):  If you have answered „No‟ to Q1(a) “Should the CMA role be extended to 
include payments distribution responsibility”, should the CMA‟s administration-only fee be 
capped at the agreed administration fee rate detailed at 2(a) above, less 8% (to cover PD 
costs)? 
 
Yes                No  
 

We broadly agree with the proposals to extend the current DAS Payment Distributor 

arrangements to Continuing Money Advisers (CMA). We would however note that for CMA to 

perform this function under current legislation that they may require to be authorised by the 

FCA. This may restrict the number of CMA’s able to fulfil payment distribution as envisaged within 

the consultation. We would therefore encourage the AiB to undertake a more detailed evaluation 

of the impact of this proposal, in particular in relation to the effect of market competition, prior 

to making a final decision. 

We do not believe that the AiB should offer a payments distribution service. The AiB already have 

significant conflicts of interest acting as a service provider, policy advocate, supervisor and 

management of appeals. We do not believe that it is appropriate for such conflicts of interest to 

continue and to add further conflicts of interest is inappropriate. The addition of the AiB as a 

payments distributor is, we believe, anti-competitive and without justification in the public 

interest. 
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Question 2(c):  If you answered „No‟ to 2(b) above, please provide comment below on how you 
believe this process should operate.  
 

 

Question 3(a): Do you agree that automatic approval should be introduced for cases where the 
debt due to objecting creditors is less than a specified percentage of the total DPP debt? 
 
Yes                No  
 
 
Question 3(b): If you have answered „Yes‟ to Q3(a) above, what proportion of total debt owed 
to non-consenting creditors should trigger the requirement for a fair and reasonable test to be 
conducted?  
 
 5%               10%               15%     Other, please specify  
 

Question 3(c):  Do you agree that deemed creditor consent should be introduced for 
variations? 
 
Yes                No  

 
Question 3(d):  Where variation proposals will lead to a reduction in the duration of the DPP, 
do you agree these should be approved automatically by the DAS Administrator? 
 
Yes                No  

 
Question 3(e):  Should AiB be able to submit variations on behalf of the debtor in the 
circumstances outlined above?  
 
Yes                No  

 

We do not believe that automatic approval of variations should be proceeded with. Where a 

variation is proposed which would reduce the period of the DPP we consider that this should still 

remain subject to scrutiny as important questions which should be considered include whether 

the proposed variation is sustainable and whether it is in the best interest of the debtor and the 

creditor. We consider that the review is an important safeguard, particularly for the debtor, as 

the potential implications of not adhering to the variation could be significant. 

We do not believe that it is appropriate for a Government Agency to be taking decisions on 

behalf of a debtor. While we note that the consultation states that this would only be done 

where the debtor has consented to this approach it is unclear how this would operate in practice. 

Would this be a general consent or a specific consent granted at the appropriate time? We do 

not believe that a general consent would offer sufficient safeguards to the debtor whose 

circumstances could have changes in the interim. If it required specific consent at the appropriate 

time then we would question whether this would significantly enhance the efficiency of the 

process. We also consider that in the circumstances where the CMA is unable to act, that a more 

appropriate action would be for a new/alternative CMA to be engaged by the debtor. 
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If you wish to provide further comment on this section please use the space below. 

 

Question 4(a): Should short-term crisis payment breaks be introduced to address periods of 
crisis? 
 
Yes                No  

 
Question 4(b): If you have answered “yes” to question 4(a) above, do you agree money 
advisers should be responsible for authorising the proposed short-term crisis payment breaks 
without having to consult creditors? 
 
Yes                No  
 
Question 4(c): How many short-term crisis payment breaks should be available per rolling-
year? 

 

One              Two              Three   

If you wish to provide further comment on this section or raise any other points please use the space 
below. 
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RESPONDENT INFORMATION FORM 
 
Please note that this form must be returned with your response to ensure that we handle your 
response appropriately. 
 
1. Name/Organisation 
Organisation Name 

ICAS 

 

Title   Mr    Ms    Mrs    Miss    Dr        Please tick as appropriate 

 
Surname 

Menzies 

Forename 

David 

 
2. Postal Address 

CA House 

21 Haymarket Yards 

Edinburgh 

      

Postcode      EH12 5BH Phone  Email  

 
3. Permissions  - I am responding as an… 
 

Individual   Organisation   

(a) Do you agree to your response being made 
available to the public (in Scottish Government library 
and/or on the Scottish Government web site)? 
Please tick as appropriate:   

   Yes    No 

The name and address of your organisation will be 
made available to the public (in the Scottish 
Government library and/or on the Scottish 
Government web site). 

(b) Where confidentiality is not requested, we will 
make your responses available to the public on the 
following basis: 
Please tick ONE of the following boxes 
Yes, make my response, name and address all 

available  

or 
Yes, make my response available, but not my name 

and address  
or 
Yes, make my response and name available, but not 
my address 

Are you content for your response to be made 
available? 
 
Please tick as appropriate  
 

   Yes    No 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM CAMPBELL DALLAS DEBT SOLUTIONS LTD. 

Money Advisers and payments distributors: approval, functions and fees 

Regulation 4 proposes a statutory administration fee of 20% of the total debt balance, to 

cover the costs for the CMA and payment distribution, with a further 2% to the DAS 

Administrator and states that the CMA may not charge the debtor a fee for their services. 

The CMA has the choice to act as the Payment Distributor for the case or to seek an 

alternative 3rd party Payment Distributor. Where a 3rd party PD is required this would reduce 

the percentage fee available to a Money Advisor from the standard 15% to 12%, potentially 

acting as a disincentive to promoting DAS as a solution. Setting the overall fee at 23% 

would allow Money Advisors to maintain the percentage fee currently charged, while still 

allowing 8% for the Payment Distributor. Given the not insignificant initial outlay to purchase 

and licence software to allow a Money Advisor to introduce set up their own PD function, 

many organisations may find it difficult to put the necessary infrastructure in place. In the 

early years of setting up as a payment distributor the funds ingathered will be relatively 

small in comparison to the outlays required for software and staffing.  

We would disagree with the Accountant in Bankruptcy acting as Payment Distributor for 

cases given the potential conflict of interest that this could create. 

It would be advisable to clarify whether a free debt advice organisation, e.g. Council or 

C.A.B. money advice service, acting as Money Advisor for a DPP will be able to charge a 

fee to act as Money Advisor, given that the creditors are now paying the fee rather than the 

debtor. If this is not the case then these organisations will be unfairly disadvantaged in 

terms of funding. The creditors will also receive different percentages of the total balance 

depending on whether the Money Advisor is able to charge a fee. Consistency across the 

board would be a more logical and equitable solution. 

Many Continuing Money Advisors currently charge an initial fee of the first 2 months’ budget 

surplus, as the administrative costs of setting up a DPP tend to be front loaded. This was 

recognised by the DAS Administrator in the Report & Summary of Responses to ‘Building a 

Better Debt Arrangement Scheme 2018 Consultation - Returning Funds to the Free Advice 

Sector’. Under the current proposals this income stream would be lost, as no fees are able 

to be charged to the debtor. Another potential disincentive when promoting the DAS to 

creditors is that the debtors would have 2 months where they are not making any 

payments, during the Debt Confirmation and Proposal stages of the application, which 

takes them out of the mind set of making a monthly payment. There is a danger that this 

would make it more unlikely that the first DPP payment will be made and therefore 

increasing the likelihood of the plan being revoked before any payments have been 

received.  
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Based on the relatively small number of creditors who responded to the previous 2018 

Building a Better DAS Consultation, there is a significant risk that creditors will be more 

resistant to DAS applications based on the reduced percentage of the debts that will be 

paid to them, at most 78% of the debt as compared to the current 90%. The result of this is 

likely to be more objections to DPP proposals and consequently more applications being 

rejected. 
 

Creditor consent 

The DAS Administrator will be required to approve any DPP accepted by 90% of creditors 

by value. This is welcomed, however the threshold is high at 90% and should be set at 

lower threshold, e.g. 75%. 

Methods of payment 

The PD will now be able to make their own decision on the acceptability of a payment 

method proposed by the debtor and not specifically covered by the DAS regulations. This is 

welcomed as it removes a small amount of work from the DAS Administrator and allows the 

debtors more flexibility in how they make their payments to the PD. 

Application for variation: creditor statement 

The onus on creditors to provide evidence of any debts that were wrongly assessed or 

omitted at application stage is welcomed, as the current onus on the debtor and CMA to 

obtain the required details and evidence from the creditor is unnecessarily circuitous, being 

time consuming for the debtor and/or CMA with no corresponding benefit to the creditor. 

Proposal for variation: administrative changes or reduction in period 

The DAS Administrator will approve variations where either the creditors have accepted the 

variation or been deemed to accept by not responding with 21 days. This seeks to formalise 

the generally accepted position by specifically including this in the legislation. Given the 

ability to message creditors directly through eDEN and that the creditors should be applying 

for these variations themselves, the process of amending a debt or adding an omitted debt 

should be more streamlined and efficient. 

Joint DPP and payment break: cohabitees 

The change to allow a payment break on the grounds of separation from a cohabiting 

partner is a sensible and overdue amendment to the regulations. We have had a number of 

cases where payment breaks were not available under exactly these circumstances and 

this has resulted in debtors being forced out of their DPP and often into insolvency. The 

proposed change would provide reasonable breathing space for the debtor(s) to establish 

their financial position and implement any changes required to their household budget.  
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Short term financial crisis payment breaks 

Due to the time taken for a Payment Break variation application to be processed, 4-6 

weeks, many debtors are left with missed payments against their DPP while awaiting the 

outcome of the application. Where the financial crisis was short term in nature, this meant 

that there was no benefit to applying for a payment break. The new proposal allowing a 

maximum of 2 one month ‘emergency’ payment breaks per 12 months allows greater 

flexibility and will help to protect debtors from unwarranted missed payments being noted 

against their DAS. This should help to reduce the number of cases where creditors are able 

to apply for revocation of the DPP on the grounds of missed payments. We note that this 

will be a further administrative burden on Money Advisors and that where the Money 

Advisor is not also acting as the PD, this will be expected on the basis of the fee chargeable 

by the Money Advisor reducing from 15% of the debt balance to 12% under the current 

proposals. Writing to the DAS Administrator, PD and creditors to advise of these breaks will 

increase the workload of the CMAs and a function to notify creditors and the DAS 

Administrator through the online eDEN portal would be beneficial in this respect. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM Scotwest Credit Union Limited 

Scotwest Credit Union is pleased to respond to the committee’s request for evidence in 

relation to the Debt Arrangement Scheme (Scotland) Amendment Regulations 2019. 

Scotwest Credit Union is one of the largest credit unions in Scotland, serving over 32,000 

members located throughout the West of Scotland. Scotwest has over £69m in assets with 

£62m in savings and a loan book of over £37m. Scotwest, as part of the wider credit union 

sector, has long been recognised by the Scottish Government as playing a vital role in 

ensuring access to affordable credit to the people of Scotland. 

We know from both our own experience and from working with our colleagues, that there 

has been a worrying rise in delinquency throughout the sector. We absolutely accept that 

delinquency is an inherent risk attached to lending. However, we have become increasingly 

concerned about other factors that we believe are escalating this rise at an unprecedented 

rate, not least, the unscrupulous behaviours of some insolvency practitioners (IPs). 

Scotwest has been working in conjunction with a number of credit unions including the 

National Credit Union Forum (NCUF), Association of British Credit Unions (ABCUL) and the 

Scottish League of Credit unions, and we witness the same patterns of behaviour from 

some IPs throughout the whole sector.  

Scotwest therefore welcomes and broadly supports the proposed changes to the Debt 

Arrangement Scheme (DAS). As a responsible lender and an ethical organisation that 

cares about the people it serves, we firmly believe that there needs to be appropriate debt 

solutions in place for consumers who find themselves in the unfortunate position of being 

unable to manage their debt. We believe that the proposed changes to DAS are a positive 

step in ensuring that DAS becomes the solution of choice for as many debtors as possible.   

Impact on Consumers 

The proposals to extend the Continuing Money Adviser (CMA) role to take payments 

distribution responsibility for their clients makes the process consistent and far simpler for 

consumers to deal with. Consumers by the very nature of having debt problems can be 

considered as vulnerable, therefore to have ‘one point of contact’ to see them through 

makes sense for their ongoing wellbeing and peace of mind. Furthermore, the proposals to 

make the DAS more flexible, are in the best interests of consumers. As a DAS can run for a 

number of years, it is reasonable to expect that circumstance may change and therefore, 

we strongly agree that regulations need to be sufficiently flexible to deal with such changes. 

As a creditor we fully support the move towards more flexibility and to reduce bureaucracy 

by introducing automatic approvals for DPPs and automatic approval for variations. 
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Impact on Creditors 

 
As mentioned above, we are gravely concerned about the unprecedented rise in 

delinquency and this is mainly due to members entering Protected Trust Deeds (PTD). 

Statistically, PTDs are increasing at a disproportionately high rate compared to that of DAS 

as a debt solution. I have already touched on the fact that we are seeing other factors at 

play in regards to this increase in PTDs and this is having a worrying impact on our balance 

sheets. If you consider for a moment that credit unions help to bring affordable credit to 

those who are most vulnerable to high cost credit, then I’m sure you will understand the 

frustration that comes with being in the position of having to review our pricing based on the 

impact of such an unprecedented rise, especially given, that in many instances a DAS 

would have been a more appropriate solution for many of the members.  

In Scotwest we have seen an average return on DAS of 92% compared to only 12.5% 

average return from PTDs. There is a massive gulf here between these two debt solutions 

and the financials indicate that the main reason we can see for this is the high level of fees 

which are attached to PTDs.    

One of the key principles that underpins the debt management and debt relief system in 

Scotland is that those debtors, who can pay their debt, should pay their debts. As you can 

see from these figures, the DAS is definitely a solution that satisfies this principle. However, 

the PTD quite clearly does not deliver on this principle. To making DAS the debt solution of 

choice. 

Role of the AiB 
 
Scotwest wholeheartedly supports the proposed change in regards to the AiBs ability to 
carry out the  
payment distribution function for those cases which are generated by the non-CMA advice 
community or  
should any other payment distributor be unable to discharge their responsibilities. This 
change is necessary in order to support the move to allow CMAs to carry out PD as well as 
to protect debtors who are left without a PD. We understand that some might see this as 
sitting outside of the AiBs role, however, we feel that the AiB have been exceptionally clear 
and transparent in terms of the proposed change to their responsibilities and that, as a 
government department, there will be clear and robust over sight to ensure they remain 
within these parameters. Furthermore, the AiB engage regularly with stakeholders which 
means any concerns can be easily discussed and addressed in order to satisfy any 
concerns regarding this change. 
 
In summary, Scotwest welcomes and supports the proposed changes to the Debt 
Arrangement Scheme (Scotland) Amendment Regulations 2019 and urges the committee 
the bear in mind the purpose of the DAS and the underlying principle that those debtors, 
who can pay their debt, should pay their debts.  The DAS clearly delivers on this principle 
and any changes that can be made to make this solution more widely utilised and more 
appealing as a fit for purpose solution for consumers are surely a positive step in the right 
direction for debtors, creditors and more widely, the Scottish economy.  
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019  

SUBMISSION FROM R3, ASSOCIATION OF BUSINESS RECOVERY PROFESSIONALS  

1. R3 is the trade association for the UK’s insolvency, restructuring, advisory, and 
turnaround professionals. We represent licensed insolvency practitioners, lawyers, 
turnaround and restructuring experts, students, and others in the profession.  

  

2. Our members work across the spectrum of the profession, from global legal and 
accountancy firms through to smaller, local practices. Our members have direct 
experience of insolvencies and their impact on individuals and businesses across the 
UK.  

  

3. The insolvency, restructuring and turnaround profession is a vital part of the UK 
economy. The profession promotes economic regeneration, resolves financial distress 
for businesses and individuals, saves jobs, and creates the confidence and public trust 
which underpin trading, lending and investment.  

  

Overview  
  

4. We provided a response to the ‘Building a Better Debt Arrangement Scheme - 2018 

Consultation’ on 24 January 2018 to the Accountant in Bankruptcy (‘AiB’). A copy is 

attached at pages 3 to 5.   

  

5. When comparing our response to the draft legislation, there are aspects that are cause 
for concern for our members, which will wish to bring to your attention.    

  

Response  

  

6. The legislation introduces an administration fee of 20% which must be charged by the 

Payment Distributor (‘PD’). The Continuing Money Adviser (‘CMA’) is not prohibited 

from receiving monies from the administration fee payable to the PD. The existing fee 

structure is unchanged for Business DAS. The fee due is to be paid from a creditor 

distribution.   
  

7. We welcome the AiB’s attempt in seeking to increase the availability of DAS, which 
requires the schemes to be commercially attractive to the private sector. However, the 
restriction on how these fees can be taken, i.e. only by a PD, will deter participation. 
The banning of a CMA from charging fees directly would not encourage private sector 
participation. How can it be fair and right for a government department to ban a 
professional adviser from agreeing a fee with a private client?  

 

8. Our members would welcome the opportunity to be able to offer payment distribution 
service; however, we do not understand the reason for a PD being the only professional 
to have the ability to charge a fee for both distributing payments and providing money 
advice. There are CMAs who may not wish to or simply cannot undertake the PD role.   
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9. With regard to the statutory administration fee, we are not in favor of this. If fees are to
be in effect paid by the creditors, the creditors should have a say on the level of the fee.
Creditors are being asked to bear the full cost of the programme in the same way as
they would in a trust deed or bankruptcy without recourse.

10. The legislation states that where a Payment Distributor ceases to act he/she/they must

transfer the Debt Payment Programmes (‘DPP’) for which that distributor is responsible

to a substitute distributor specified by the DAS administrator. The Regulations provide

that, where the AiB, who acts as the DAS Administrator, is specified as a substitute PD,

AiB may at any time transfer on to an alternative PD the DPPs for which AiB is

responsible.

11. To reiterate we do not consider it to be appropriate for the AiB to offer a payment

distribution service. Providing this kind of service is not a specialist area for the AiB and

more importantly it will raise conflicts of interests in their primary role as a regulator. It is

also anti-competitive and without justification in the public interest.

12. We would reiterate our position regarding variations to be submitted by the AiB on

behalf of the debtor where the proposals would lead to a reduction of the DPP.

Variation applications which are automatically approved should demonstrably be

favourable to creditors and this should be a condition of automatic variation.
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Association of Busine» Recovery Professionals 

8th Floor 
120 Aldersgate Street 
London 
EC1A4JQ 

T: 020 7566 4200 
F: 020 7566 4224 

E: assoclation@r3.org.uk 
www.r3.org.uk 

Lisa Ledington-Park 
AiB 
1 Penny burn Road 
Kilwinning 
Ayrshire 
KA13 6SA 

By email 

24th January 2019 

Dear Ms Ledington-Park, 

Building a Better Debt Arrangement Scheme - 2018 Consultation 

Please see below for the response of R3 to this consultation. R3, the Association of Business 
Recovery Professionals, is the leading professional association for insolvency, business recovery and 
turnaround specialists in the UK. It promotes best practice for professionals working with financially 
troubled individuals and businesses. The association's membership is made up of insolvency 
practitioners (IPs), insolvency lawyers and other professionals who work in the field of insolvency and 
corporate recovery. It has UK-wide representation and debates key issues facing the profession. 
Most insolvency practitioners (IPs) and a number of insolvency lawyers operating in Scotland are R3 
members. 

Question l(a): Should the CMA role be extended to include payments distribution responsibility? 

Yes (subject to comments below). 

Question l(b): Should AiB offer a payments distribution service? 

No. 

Question 1( c): If you answered 'yes' to Question l(b} above, under which circumstances should 

AiB offer this service? 

We consider that the CMA role should be extended to include payments distribution responsibility, 

but only if the CMA wishes to take on this role : all CMAs may not wish to take on this role, 

particularly if, as we believe may be the case, this function is not covered by the CMAs existing FCA 

authorisation and would therefore necessitate an extension of that authorisation at cost. We 

consider that t he existing arrangements, although perhaps with fewer payments distributors, should 

be reta ined for public sector cases and CMAs who do not wish to take on this role. We do not 

consider it to be appropriate for AiB to offer a payment distribution service. 

Question 2(a): In the event of the CMA role being extended to include payments distribution 

responsibility, at what level should the statutory administration fee be set? 

See comment below. 

Key Sponsorship Partners: Insolvency Risk Services, Willis Towers Watson Llml1ed by guarantee. Regls1ered In England No. 2553435. 



R3, Association of Business Recovery Professionals EEFW/S5/19/DAS/ 

4 

Question 2(b): If you have answered 'no' to Ql(a) " Should the CMA role be extended to include 

payments distribution responsibility", should the CMA's administration-only fee be capped at the 

agreed administration fee rate detailed at 2(a) above, less than 8% (to cover PTO costs)? 

See comment below. 

Question 2(c ): If you answered 'No' to 2(b) above, please comment below on how you believe this 

process should operate. 

Our views on this section cannot properly be reflected by answering the set questions, and 

accord ingly we are providing separate comments. 

There was some concern over the proposal that the CMA's fees should In future be deducted from 

the sums due to creditors rather than remaining the responsibility of the debtor. While we accept 

that currently these fees reduce the debtor's surplus income for the purposes of contribution, thus 

extending the period of the OPP, if the OPP is nonetheless successfully completed, the return to 

creditors is not affected. This proposal would, however, result in a reduction in the sums received by 

creditors, albeit that the OPP would last for a shorter period. It would also result in a difference in 

the return to creditors depending on whether the debtor opts for free advice or paid advice through 

a CMA, which is a matter within the debtor's control and not that of the creditors. We appreciate, 

however, that creditors may be prepared to accept this change as ultimately the return to creditors 

in a OPP would still be greater than in insolvency solutions. If this approach is introduced, however, 

we would not be in favour of the introduction of a statutory administration fee. We consider that if 

fees are to be in effect paid by the creditors, the creditors should have a say on the level of the fee, 

albeit that this may in practice be achieved by default depending on the approach of creditor 

representatives. Furthermore, if, as we suggest in Part 1, the CMA assuming the role of payment 

distributor is optional, this would require to be reflected in the fee, which would be less if the CMA 

was not performing that role. 

Question 3(a): Do you agree that automatic approval should be introduced for cases where the 

debt due to objecting creditors is less than a specified percentage of the total OPP debt? 

Yes. 

Question 3(b): If you have answered 'Yes' to Q3(a) above, what proportion of total debt owed to 

non-consenting creditors should trigger the requirement for a fair and reasonable test to be 

conducted? 

10% 

Question 3( c): Do you agree that deemed creditor consent should be introduced for variations? 

Yes. 

Question 3(d): Where variation proposals will lead to a reduction in the duration of the OPP, do 

you agree these should be approved automatically by the DAS administrator? 

Yes. 

Key Sponsorship Partners: Insolvency Risk Services end WIiiis. Limited by guarantee. Registered In England No. 2553435 
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Question 3(e); Should AiB be able to submit variations on behalf of the debtor in the 

circumstances outlined above? 

Yes, subject to comments below. 

With regard to question 3(d), we consider that it is important that variation applications which are 

automatically approved should demonstrably be favourable to creditors and this should be a 

condition of such automatic variation. With regard to question 3(e), we consider that the 

circumstances would need to be exceptional and so should be carefully defined, in particular, w ith 

regard to what constitutes a money advisor being unable to act. 

Question 4(a); Should short-term crisis payment breaks be introduced to address periods of crisis? 

Yes. 

Question 4(b): If you have answered 'yes' to question 4(a) above, do you agree money advisors 

should be responsible for authorising the proposed short term crisis payment breaks without 

having to consult creditors? 

Yes. 

Question 4( c): How many short-term crisis ament breaks should be available per rolling year? 

One. 

We are generally in favour of the introduction of short-term crisis breaks, but consider that these 

should be subject to strict conditions. This is particularly important if such breaks are to be 

authorised by the money advisor, as the money advisor might not be seen as impartial. We consider 

that one break of no more than one month per rolling year is appropriate because if more frequent 

or longer breaks are required, it suggests that reconsideration of the situation and an application to 

vary is required. We also consider that any missed payments should be added on to the end of the 
plan. 

Yours sincerely, 

Caroline Sumner 
Technical and Education Director 

R3 Scottish Technical Committee 

Caroline.sumner@r3.org.uk 

020 7566 4207 

Key Sponsorship Partnar1: lnsotvency Risk Servk:es and Willl1. Limited by guarantee. Registered In England No. 2553435 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

 

SUBMISSION FROM UK Finance 
 

1. UK Finance is the collective voice for the banking and finance industry.  

  

2. Representing more than 250 firms across the industry, we act to enhance 

competitiveness, support customers and facilitate innovation.  

  

3. We welcome the opportunity to provide feedback on the Debt Arrangement 

Scheme (DAS) Amendment 2019 regulations that were laid on 7 June 2019. 

We have provided feedback on what we have identified as key areas within 

the regulations. This feedback substantially reflects the original commentary 

we provided in our consultation response submitted on 24 Jan 2019 to the 

Accountant in Bankruptcy.  

  

4. We are supportive of the continued evaluation of DAS to identify changes that 

will improve the effectiveness, efficiency and flexibility of the scheme and 

remove unnecessary bureaucracy for the benefit of all stakeholders.  

  

Fee structure and transparency   

  

5. Whilst the intention to remove the additional charges that are levied by fee 

charging Continuing Money Advisers {CMA} on individuals (and thereby 

remove any cost of the Debt Payment Plan {DPP} to the individual) is 

recognised, we have concerns over:   

  

a. A lack of transparency around the derivation/appropriateness of the 

proposed increase in the overall cost to creditors from 10 per cent to 22 

per cent.   

  

b. A lack of understanding as to the breakdown of the costs to provide 

money advice and payment distribution.  

  

c. The potential for the increased fee to incentivise inappropriate solutions 

to be recommended to individuals resulting in poor customer outcomes  

  

6. The Banking and Finance sector   is supportive of consumers being able to 

access free and impartial debt advice to identify a solution appropriate for their 

circumstances.  Support by the banking and finance sector for the delivery of 

this holistic advice is provided through a range of funding options (including, 

the FCA levy where a levy of £3.938m in 2019/2020 for Scotland is proposed, 

DAS arrangement fees, Fair Share contributions through Debt Management 



UK Finance  EEFW/S5/19/DAS/8 

2 

Plans and partner funding /sponsorship). This funding supports the delivery of 

quality free-to-client debt advice to ensure as many people who need debt 

advice can access it, and this should be delivered through a collaborative and 

cost-effective advice sector.    

  

7. The industry supports the principle that those who benefit from debt advice 

should contribute towards the costs. For consumers who enter into a DPP, 

setting a contribution level which applies as a standard deduction across all 

creditors achieves a simple and fair approach to cost sharing where these 

costs have been set at a fair and proportionate level.    

  

8. The consultation was however lacking in detail as to the derivation of the 

suggested new statutory administration fee level options of 15, 20 or 23 per 

cent (in addition to which the existing AiB 2 per cent  administration charge 

would remain payable).  

  

9. We were therefore unable to comment in the consultation response on the 

appropriateness or justification of any of the levels of fee proposed. There was 

also no commentary on comparing and contrasting these fees with the level of 

cost recovery of other debt solutions such as the Fair Share contribution 

through the voluntary Debt Management Plan (DMP), although it is 

understood that the 22 per cent fee under DAS diverges significantly from the 

DMP Fair Share costs across the market.    

  

10. The AiB in their consultation report and summary of responses placed a 

significant weight of evidence on the response from 54 per cent of creditors (7 

out of 13) who indicated that the fee should be 20 per cent  or more.  This was 

the driver for AiB recommending that the statutory administration fee should 

be fixed at 20 per cent.   

  

11. These 7 creditors included two councils and 5 credit unions (including ABCUL 

who represent just over half the 94 credit unions in Scotland). There was no 

apparent assessment of the value of debt that these creditors hold. The UK 

Finance response represented the view of all major UK banks and credit card 

providers. Our response was however considered as equal weighting with any 

other creditor. We had highlighted our concerns around this approach to 

evaluation of policy with the AiB during the consultation.    

  

12. Whilst we recognise the challenges in establishing a fair and cost-effective fee 

structure for the delivery of the DPP, there is no evidence to substantiate the 

20 per cent statutory fee as a proportionate cost for the delivery of good 

quality debt advice and payment distribution.   

  

13. Whilst the proposals are intended to make DAS more attractive to individuals 

and enable more people to take advantage of the benefits of the scheme, 

DAS will not be appropriate for everyone entering the debt advice journey.    
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14. The wider funding of the not-for-profit debt advice sector and a consideration 

of how economies of scale can be achieved through collaboration by the not-

for-profit sector, was not evident as part of the consultation.    

  

15. Neither the commercial profitability of delivering a DPP, nor the costs of 

inefficient and ineffective practices should be the key driver in setting the 

administration fee.  

  

16. The reduction in return to creditors (90 per cent to 78 per cent) is not 

insignificant. Whilst the costs to the creditor will be removed, it is not possible 

to assess whether the increase in fee is proportionate for creditors or whether 

this is a profit generating rise. The increase in costs should not be to a level of 

profitability to make the proposition attractive to commercial providers. The 

total deductions of 22 per cent (and consequently a return to creditors of 78 

per cent) was considered more akin to debt forgiveness and therefore a form 

of insolvency rather than being considered as a full debt repayment.  

  

17. A robust assessment of the appropriate and proportionate fee for the Debt 

Arrangement Scheme is considered necessary.    

  

Payments Distributor administration fee  

  

18. The regulations (regulation 17) propose for the payment distributor to make a 

prescribed deduction of 20 per cent from the sum due to be paid to the 

creditor.  

  

19. Where the organisation providing the money advice is not a payment 

distributor (or not appointed by the consumer), the money advice organisation 

could be at a financial disadvantage as the regulations:   

  

a. Do not require the payment distributor to distribute any of the 

administration fee to the money advice organisation.  

  

b. Does not stipulate how the 20 per cent deduction should be 

apportioned between the provision of money advice and the payment 

distribution service.  

  

20. We do not believe the intention of the regulations is for the administration fee 

to be retained by the payment distributor where they have not provided money 

advice. We also do not believe that it should result in the unnecessary costly 

and duplicative process for all money advisors to build payment distribution 

capability.   
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21. The regulations should be amended to reflect the costs recovery of the two 

separate services being provided. Analysis should be undertaken to 

understand the proportionate level of costs to undertake the functions and 

duties of as payments distributor through an efficient and effective process 

that takes advantage of economies of scale as appropriate.   

  

Approval of a DPP approval and Secured lending arrears  

  

22. The introduction of an automatic approval of a DPP where the objecting 

creditors are less than 10 per cent of the creditors by value a specified 

percentage of total debt is a pragmatic and proportionate approach to avoid 

the generation of unnecessary assessments under a „fair and reasonable 

test‟.    

  

23. We do however believe that mortgage lenders should be able to have their 

objection to the inclusion of mortgage arrears in a DPP to be reviewed in all 

circumstances (irrespective of the 10 per cent threshold for objecting creditors 

to trigger a review) in view of unintended consequences that extending 

mortgage arrears over a long term in a DPP could have.  

  

24. Whilst mortgage arrears are „excludable‟ from a DPP, there could be 

unintended consequences if the consumer requests that these are included in 

a DPP against the wishes of the lender and the lender is unable to trigger an 

independent review on their own as their objection represents less than 10 per 

cent of creditors by value. These unintended consequences include:  

  

a. If mortgage arrears are included in a DPP, the maturity date of the DPP 

might exceed the maturity date of the mortgage.  This would introduce 

complexities as to the remedies for the lender upon the contractual 

maturity of the mortgage.  

  

b. If a customer maintains their DPP payments but fails to maintain their 

contractual payments under the mortgage, a situation could arise 

where non DPP arrears accumulate to the point where litigation criteria 

in a firm is met. It is not clear what the attitude of the court might be if 

an application were made under these circumstances.   

  

c. As the lending secured by the property is split across different 

repayment terms, this could restrict the ability of the customer to 

change their underlying mortgage product/price unless the DPP could 

be repaid in full.   

  

d. Where a customer has equity in their property, if arrears are included in 

an DPP the lender will not receive any interest on the arrears balance, 

and also the payment they receive will be net of the scheme „admin 

charge‟. The lender will incur a financial loss even though the customer 



UK Finance  EEFW/S5/19/DAS/8 

5 

might have equity/assets that were held as security for the arrears and 

the customer has the ability to repay principle and interest over time. 

The mortgage lender might be offering an alternative mechanism to 

ensure that the customers‟ arrears are repaid as part of the overall 

mortgage, without increasing the risk of repossession of the property.  

  

e. The ability for mortgage lenders to apply a different treatment of 

interest and charges to the principal balance outstanding and the 

separate arrears on the DPP will be complex, and likely to need 

significant IT development or a manual process to be introduced.  

  

f. The payment distributor makes payment to creditors “net” of the admin 

charge. This approach is common place in retail where the deduction 

replaces the collection costs that the lender would otherwise incur. 

However, in secured lending, a process is required (probably manual) 

to “gross up” the net payment received to provide the customer with the 

full benefit of their contribution. Otherwise there will be a balance of 

„arrears‟ outstanding on completion of the DPP if the acceptance of the 

„net‟ payment under the statute is considered as full settlement of the 

arrears.  Also, the arrears balance will be over-stated (the quarterly 

statement in MCOB 13.5.1 above  

will be overstated – as will the total mortgage balance outstanding), 

and the customers‟ credit file will be incorrect.   

  

g. The reporting of the account status to  credit reference agencies whilst 

an element of arrears remains within the DPP will be a complex and 

probably manual process, with an arrears level being reported for a 

longer period than might be necessary.   

  

Short term financial crisis payment breaks    

  

25. We recognise that customers‟ financial circumstances can change due to 

matters outside of their control.  As part of a review of a customers‟ income 

and expenditure, the banking and finance  industry has confirmed its support 

to allow customers to set aside some money to build up financial resilience to 

meet future income or payment shocks (for example through the savings 

category on the Standard Financial Statement income and expenditure form). 

These savings however might not always be available or sufficient to meet 

short term requirements.  

  

26. For customers who are making every effort to repay their debt, it is right that 

there should be some flexibility within the plan to support them. This is also a 

more efficient approach than allowing a short term temporary financial shock  

resulting in the revocation of a plan and the consequential impact that this will 

have on the customer.  
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27. We have concerns that the proposals to allow deferments in two months 

(whether consecutively or otherwise) in any period of 12 months (which is 

presumed as a rolling 12 months and not a calendar 12 months) without the 

approval of creditors could lead to:  

  

a. Inappropriate requests from debtors which does not identify and 

address the underlying cause or appropriateness of the deferment. 

This could lead to a delay in identifying a more appropriate solution or 

the unnecessary extension of the DPP.    

  

b. Granting of the deferment by the MA/CMA to avoid the customer 

breaching the DPP, as the money adviser organisation receives 

income from future payments received, and therefore has an incentive 

(?) for the customer to remain on a plan.   

  

c. The lack of eligibility criteria for a payment break to be automatically 

agreed by a money adviser, and a clear assertion this should not be 

interpreted as an annual payment holiday entitlement by a consumer.  

(e.g. there is no minimum qualifying period before the customer is 

eligible to apply for a break; or whether the break can be approved if 

the customers is in arrears with their DPP).  

  

d. The scheme rules already make provision for a customer to apply for a 

payment holiday of up to 6 months where their income has reduced by 

50 per cent or more due to specified reasons. The overlap of these two 

elements of the scheme is not clear – is the intention that this could 

lead to an 8-month payment break?  

28. We recommend that the crisis payment break is limited to one deferment in a 

rolling 12month period that can be authorised by the money adviser without 

reference to creditors.  

  

29. If a customer experiences payment difficulty and requires more than one 

deferment in a rolling 12-month period, the money adviser upon reviewing the 

circumstances can still submit a proposal to creditors for consideration. It is 

the ability for money advisors to automatically authorise short term payments 

breaks more than once per rolling year that is restricted, not the ability for the 

money adviser to submit requests for creditor approval.  
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 

SUBMISSION FROM Alan McIntosh 

The Debt Arrangement Scheme (Scotland) Amendment Regulations 2019 broadly 
propose to do four things: 

1 First, they will increase the fee’s that are charged to creditors from a 
maximum of 10% to 22%;  

2 Second, they will amend who can act as a Payment Distributor (PD) with a 
view to encouraging greater private sector involvement in delivering the 
Scheme and allow the Accountant in Bankruptcy to become a PD; 

3 Third they will make several changes to how Debt Payment Programmes 
(DPPs) under the Debt Arrangement Scheme (DAS) are administered, with a 
view to streamlining the process; 

4 Finally, they will ban any private sector fee being charged to the consumer for 
the provision of a DPP under DAS. 

I propose to address only point 1, as I have no issues with the other three points. 

Funding of Free Sector Advice 
The primary driver behind these regulations has been the declining take up of the 
DAS since 2014, with a 45% decreased in cases, that has mirrored a similar 
decrease in local authority funding of money advice services over the same period. 
The funding of free money advice in Scotland can be categorised as coming from 
three main sources. These are: 

 Local Authority Funding;

 FCA Debt Advice Levy Funding;

 Fair Share Scheme Funding;

Local Authority Funding 
Local authorities are significant creditors because of council tax arrears, but also the 
largest funder of free money advice services in Scotland, primarily through local 
authority services and Citizen Advice Bureaux (CABx). 
However, as has been reported by the Improvement Service, this funding fell by 
45%, between 2014 and 2017 (2014-15 £21m; 2015-16 £13.3 m; 2016-17 £11.72 
m) This decline in take up of the DAS corresponded with decline in funding.

FCA Debt Advice Levy Funding 
This funding is raised across the UK by the FCA from consumer credit lenders. 
However, no funds are raised from utility firm providers, HMRC or 
telecommunication firms, who are all significant creditors, but contribute little to the 
cost of providing free money advice. The Scottish share of this Levy has now been 
devolved to the Scottish Government since January 2019. Sir Hector Sants, Chair 
of the Money and Pension Service has recently said this funding needs to be 
increased by 100%. Many lenders accept this but wish for other creditors to 
contribute such as HMRC, utility providers and telecommunications firms.  
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Fair Share Funding 
This is operated by the central clearing banks, for Debt Management Plans, which 
involves two providers being allowed to retain a percentage of any funds ingathered 
from repayment plans (believe to be around 10-11%). 
The only providers who benefit from this are the debt charity Stepchange (who 
raised £42.8 million in 2017 from DMP fees); and Totemic (Payplan), a private 
company (which raised £12.3 million in 2017 through DMP fees). No other free 
sector provider benefit from this source. This Scheme is often criticised, as some 
argues it incentivises the delivery of one solution over others for reasons of self-
interest for the solution provider. 
One of the criticisms of the new DAS Regulations is they are modelled on this 
funding model and are primarily driven by the need to provide Stepchange with a 
funding model, as the clearing banks don’t apply the Fair Share Scheme to DAS. 
They, however, do not attempt to provide any solutions for the free face to face 
advice sector, with their existing 7,000 current cases, despite the fact they have 
been the backbone behind DAS since 2004 (whereas Stepchange only began 
providing it in 2013). 

Flawed Proposed new Fee Structure 
My concerns with the increased fee and model for applying it are: 

a) The proposed fee structure is not transparent and marginalises the role of the
money adviser in the process;

b) The fee structure focuses on increasing take up of DPPs, ignoring the funding
crisis in the free sector and how the administration of 7,000 current cases,
returning £15 million each year to creditors, will be resourced;

c) The fee structure will result in a consolidation of the market into the hands of a
few high-volume providers, reducing competition and choice for consumers,
not only in who they can access the service through, but how they access it;

d) The proposed fee structure provides no benefits for anyone, other than the
AIB, raising the question why it was chosen;

e) The funding model proposed is one that incentivises providers to supply a
specific solution and creates a risk provider’s will be rewarded for providing
inappropriate solutions, increasing the risk of consumer harm.

Fee Structure 
The proposed fee structure is not transparent and hides within the PD Fee the cost 
of providing money advice services.  This is despite the fact it is the cost of providing 
money advice being transferred to creditors that is justifying the fee increase.  
Such a fee structure will be detrimental for CABx, local authorities and small 
insolvency practitioner firms who do not act as PD for their clients.  These providers, 
if not PDs, will have no legislative right to charge a fee and, therefore, no legal way 
to recoup their costs, unlike large volume providers, such as Stepchange, who 
through the PD fee, will be able to recoup their advice costs. 
It acknowledged the AIB have said they will redistribute funds back to public sector 
and in a proposal circulated only after the Regulations were laid, have proposed that 
amount should be 15%, but only where the AIB are the PD. 
It is not specified in the regulations how or to who that fee should be returned. 
It should be noted that the decision as to what PD is appointed is legally the 
consumers, as the PD works for the client and not the money adviser. Where the 
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consumer chooses to appoint a PD other than the AIB, then the money advice 
agency has no statutory right to be paid by the PD. 
A similar problem exists for small insolvency practitioner firms, who do not have the 
means or the capacity to provide a PD service, in that they will be required to 
negotiate with other firms a share of the PD fee, when they are appointed to their 
cases. By virtue of the fact PD will be larger and likely the competitors of small firms, 
there is a strong risk the fee structure will distort the market and act as a barrier to 
small independent providers entering or remaining in the market.  
If the purpose of these regulations is to increase take up of the DAS, it is likely these 
changes will result in a decline in face to face services, with no benefit for the 
consumer or the creditors, as the volume providers will continue to charge 20% (it 
will not be cheaper to creditors if advice is provide by phone or face to face). 
The only beneficiary of this fee structure is the AIB, as it encourages public sector 
providers to ensure their clients use the AIB services and allows the AIB to acquire a 
significant market share of PD, currently being provided by the private sector. 
It also means the AIB is legally entitled to the 20% and it is for them to determine 
how much is returned to the free sector and by what means it is returned. 
A more obvious, and transparent, fee structure would have been to have three 
components to the fee structure: 

 A Payment Distributor Fee;

 A Money Adviser Fee; and

 An AIB Administration Fee
This is the model the UK Government is proposing for the UK scheme. It is a more 
obvious fee structure, as it recognises the different roles in the DAS (it is interesting 
to note the UK Government is proposing the PD fee should be 1%). 
Such a structure would have no detrimental effect on the creditors, as they would still 
pay a maximum of 22%; it would ensure consumers are truly free to choose the PD 
of their choice; and it would cause no detriment for volume providers like 
Stepchange. They would still receive the full 20% as providers of both money advice 
and PD services. In fact, arguably they would benefit from such a model, as 
consumers using other providers could appoint them as their PD and the other 
providers would have a statutory right to recover their costs from the case. 
It would, however, impact on the AIB, as they would only be able to charge the 
administration fee and the PD fee, where they act as a PD.  It would, also benefit 
local face to face services as it would ensure they have a statutory right to recover 
some of their costs.  

Current Cases 
The new fee structure will only apply to new cases and ignores the fact 7,000 cases 
are currently under administration by local authorities and CABx and return £15 
million to creditors each year. 
It ignores the risk that further funding cuts will have on free money advice services 
and the future sustainability of these cases. Applying the new fees structure could 
raise £2-3 million for the free advice sector each year and safeguard the future of 
these cases and the funds which they return to creditors.  

The Risks of a Product-Related Incentivisation Scheme 
There is an inherent risk for consumers and creditors in adopting a funding model 
that incentivises organisations to provide one solution over others. It creates a risk of 
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mis-selling and that vulnerable people become commodities to be traded for 
commission. 
These regulations include no measures to mitigate against that risk and there was 
little or no discussion of the risk in the DAS Regulatory Working Group.  
The AIB, as a regulator, has not shown itself to be an effective regulator in relation to 
other markets, such as the Trust Deed market, and has displayed what I would 
argue is a high level of tolerance when it comes to consumer harm.   

Scottish Debt Advice Levy 
My preference would be for a Scottish Debt Advice Levy and previously submitted a 
paper on this for the Tackling Problem Debt Working Group, established by the 
Scottish Government, which in their recommendations, proposed the Scottish 
Government consider the proposal. 
In 2017-18, £74.1 million was the net amount distributed to creditors through Scottish 
formal debt solutions, after the AIB, private Insolvency Practitioners and PDs took 
tens of millions in fees.  
Despite the fee advice sector being major providers of advice and formal debt 
solutions, and regularly having to advise consumers already in solutions, such as 
Protected Trust Deeds (arguably due to poor regulation by the AIB), the amount 
returned to the free sector from these funds  in 2017-18 was £0.00. 
A Scottish Debt Advice Levy would apply a service charge to these funds, before 
they are distributed, to help fund free advice services, ensuring free advice in 
Scotland remains sustainable regardless of the solution chosen. 
Even a 10% levy, applied to just the net amount distributed to creditors would 
generate an extra £7.4 million.  
Such a levy would have the advantage (unlike the FCA Debt Advice Levy) that it 
would also be applied to all creditors, including local authorities, utility firms, 
telecommunication firms, HMRC, and consumer credit firms. 
It would also acknowledge the vital role that local authority money advice services, 
law centres and CABx play in providing the vital infrastructure that supports 
Scotland’s formal debt solutions which provides creditors with these levels of return. 
It is also likely to increase returns for creditors, as it is widely acknowledged that at 
time of under capacity (the current situation), investing in money advice has a 
multiplier effect of returning between £4-9 to creditors for every £1 invested. 
Evidence of this exists in the fact local authority funding for money advice is believed 
to be approximately £11.72 million, but DAS cases administered by these services 
return £15 million per year to creditors. For most agency DAS as a solution probably 
accounts for less than 10% of all the solutions they use for clients.  
The truth is there is no commercial reason why free money advice services should 
be underfunded and no political reason why the public purse should bear a 
disproportionate share of the cost of providing free money advice services. 
I would ask that these Regulations are rejected. 
My preference would be for a Scottish Debt Advice Levy to be brought forward as a 
matter of urgency, as many advice agencies are facing an existential threat from 
their lack of funding. 
However, if the Scottish Government choose to continue with this model of funding, I 
would ask the regulations are amended to:  

 Allow a “Money Adviser Fee”;

 To specify what the “Money Adviser” and “Payment Distribution” Fee should
be;
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 To allow the fees to be applied to existing live cases.



Proposal to the Tackling Problem Debt Working Group 
By Alan McIntosh 

Proposal 

That the Scottish Government Tackling Problem Debt Working Group discusses the viability 

and appropriateness of creating a statutory debt solution levy in Scotland to fund the 

provision of free money advice services.  This levy would be applied on all formal debt 

solutions. 

Background 

Local authority money advice services in Scotland have had seen their funding cut since 

2014-15 by 45% (MAPMF 2014-15; MAPMF 2015-16; MAPMF 2016-17), from approximately 

£21 million in 2014-15 to £11.72 million in 2016-17.  

Over the same period, the number of financially distressed consumers taking up formal debt 

solutions has also fallen.  This is by 32% for sequestrations, protected trust deeds by 23% 

and debt payment programmes by 46%.  

The reasons for this are difficult to understand, as over the same period we have seen levels 

of personal debt in the UK begin to increase again and are now at pre-credit crunch levels. 

It is possible the fall in the number of clients taking up formal debt solutions in Scotland may 

be attributable to a number of factors, rather than just one reason.  These being: 

 A tougher regulatory framework being imposed on private and for free money

advice services since 2014 by the Financial Conduct Authority;

 The introduction of changes, including the Common Financial Tool, by the

commencement of the Bankruptcy and Debt Advice (Scotland) Act 2014; and

 Funding cuts to local authority money advice services, as noted above.

It is also widely accepted across the UK that the provision of free money advice services 

across the UK are now operating at 50% below capacity and in the coming period it is 

anticipated demands on such services will begin to increase (Peter Wyman Review of Debt 

Advice Funding).  

Although there has been much discussion of how services can be delivered more effectively 

in future, using a wider range of channels for delivering advice and the FCA Debt Advice Levy 

will be devolved to the Scottish Government in August 2018, it must be noted this FCA 

funding is not new money and is currently funding many front line services. Equally, 

although we need to embrace new channels for delivering advice, we must also 

acknowledge this is largely an untested theory, and there is no evidence that channel 
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shifting in itself will be sufficient to meet current unmet needs or growing demands going 

forward. 

However, we must also acknowledge that the effect of the commencement of the 

Bankruptcy and Debt Advice (Scotland) Act 2014 was to place the provision of money advice 

at the heart of all formal debt solutions in Scotland. We also need to ask whether this 

arrangement is sustainable going forward, if people will struggle to access appropriate debt 

advice going forward.  We may have to consider whether the requirement to seek advice 

will act as an obstacle and prevent consumers from accessing solutions.  

Statutory Debt Advice Levy on Formal Debt Solutions 

An obvious way that the problem can be addressed is by looking at how investment in free 

money advice services, including face to face money advice services can be increased to 

meet not only the current unmet need, but increased demand in future. 

One possibility is to look at the funds that are currently being distributed to creditors 

through formal debt solutions. In 2016-17, this was £81 million via protected trust deeds, 

sequestrations and debt payment programmes.  This is the net sum, after the Accountant in 

Bankruptcy, private insolvency practitioners and payment distributors have taken their fees 

and outlays.  

Although local authority funded money advice services perform a vital role in the formal 

debt solutions framework, they do not recover any of their costs from these solutions. The 

argument is it would be fair for them to do so. 

This would ideally be done on the basis of all sums ingathered for creditors across all 

solutions, but equally could be on the net sums that are distributed after the AIB and the 

private sector have recovered their fees and outlays. Even if it was on the latter, a 5% levy 

would recover what would amount to, at current figures, 34% of what local authorities are 

spending on the provision of free money advice services (although not even this would 

return us to the 2014-15 levels of funding). 

The justification for such a levy would be: 

 The theoretical basis justifying it would be similar to that which exists for the FCA

Debt Advice Levy, which the Scottish Parliament cannot increase, as it is a reserved

matter;

 It would be possible for the Scottish Government to apply such a levy on the basis of

it is a service charge, in the same way that other service charges are applied for

other services to provide for the framework that supports the provision of those

services;

 It widely accepted that for every £1 invested in free money advice services, there is a

multiplier effect that works to increase the returns to creditors. Such a multiplier
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effect would continue to work up until the point that free money advice services are 

no longer under capacity and, therefore, any  appropriately set levy would ultimately 

result in increased returns for creditors; 

 The AIB are already looking to increase the payment distributor fees for the Debt

Arrangement Scheme with a view to increasing provision of advice services to ensure

greater access to consumers, with some of those fees being returned to the free

sector. There is no reason why that principle should not be applied across all formal

debt solutions;

 A Scottish Levy would have advantages over the current FCA Debt Advice Levy, which

is only applied to consumer credit lenders, in that the Scottish Levy would be applied

to all creditors who benefit from formal debt solutions, including local authorities

and HMRC etc.

 Many creditors already accept the principle of contributing towards the cost of the

provision of free money advice services with their Fair Share Scheme, which local

authority funded money advices services do not participate in. Why should the

principle not be extended to local authority funded free money advice services?

 The Levy would allow investment in local authority funded money advice services to

be increased without an increased cost to the public purse.
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