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Date 13 September 209 

 
 
Dear «Name»Claire 
 
AiB Follow-up 
 
Thank you for your e-mail of 11th September. 
 
I attach a note on the recent consultation on Protected Trust Deeds as you requested – 
and we would welcome the opportunity to discuss the factual background to these 
proposals with the Committee if you would find that helpful. 
 
You also offer the opportunity to make further comments on the DAS Regulations.  I am 
afraid I have one important apology to make to the Committee.  During my evidence, I 
mentioned that although the Debt Arrangement Scheme was a very valuable debt 
management tool, it was not suitable for those without significant surplus monthly income.  
I referred to the average monthly contribution being in the region of £400 a month.   
 
The figure I was quoting was in fact the average annual return from a current DAS Plan 
were the proposed 20% fee to be in place.  The average (median) monthly payment for 
the review period was around £230.  I apologize for using the wrong figure – but hope the 
Committee will accept that the point here stands. 
 
 
 
 
 
RICHARD DENNIS 
The Accountant in Bankruptcy 
  

mailto:ce@aib.gov.uk
http://www.aib.gov.uk/
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Protected Trust Deeds 
 
The Committee asked for a note on the proposals on which we have consulted for 
changes to the PTD Regime.  All of the following material is drawn from longer 
documents available on our and the SG’s website: we can provide links if the Committee 
wish to look into this further 
 
Accountant in Bankruptcy (in 2016) and the Scottish Government (closing this April) have 
consulted in detail twice seeking a consensus amongst stakeholders on what if any 
changes are needed.  A note of our analysis of the current concerns and supporting 
statistical analysis is provided in the annex. 
 
The second consultation explored the following options: 
 

 introduction of the process where a PTD will not be protected if contributions will 
pay off the full debt in the life time of the PTD or within 60 months; 
 

 if the minimum debt level in a PTD should be increased; 
 

 inclusion of category one and category two disbursements within the fixed fee; 

 change to the creditor voting process; and 

 extending the powers of AiB to refuse protection of a trust deed 
 

It also included the announcement that SG intended to take forward proposals from the 
first consultation that had been widely backed to bring one part of the PTD regime into 
line with bankruptcy – so that creditors would have to submit their claims in a PTD 
within 120 days if they were to be included in the payment of dividend (except where 
there were justifying exceptional circumstances for late claims). 
 
All the responses to the consultation have been published on the SG website.  The 
Scottish Government have yet to announce their decision on the way forward. 
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Annex -  Issues with Protected Trust Deeds and Supporting Analysis 
 
1. It is clear that – of the current statutory solutions – PTDs give rise to most concern. 
This is also reflected in England and Wales, where the closest parallel option, Individual 
Voluntary Agreements (IVAs), raise very similar concerns. These concerns can be 
summarised into three main areas. 
 
Are PTDs the most appropriate solution for all individuals who are in them?  
 
2.  From statistical analysis it can be seen that a reasonable proportion of those 
individuals in PTDs could settle their debts in a similar duration as an average DAS Debt 
Payment Programme (DPP) (Table 1). This raises doubt as to whether a PTD is the best 
option for these individuals or if repaying their debt via DAS would better meet their 
needs. Granting a PTD will bring more stringent consequences for the individual, 
specifically in that they are conveying assets to the trustee, including rights to post-
insolvency acquired assets under the acquirenda[1] period such as windfalls and 
inheritance – none of which will apply under DAS.  
 
3.  Creditors will also benefit from repayment through DAS by receiving a higher 
percentage of their money back as evidence has shown a substantial percentage of the 
contributions made in PTDs are required to cover the administration costs (see Table 2). 
 
Extent to which PTDs strike the right balance between the interests of debtors and 
creditors 
 
4.  Stakeholders, particularly from the creditor and the advice sector, have voiced 
growing discontent over the level of returns to creditors from PTDs relative to the level of 
contributions made by debtors. It has been reported that some debtors are concerned 
that creditors, with some of whom they have developed personal relationships, are not 
receiving the repayment of debt they believed they would receive. Concern has also been 
raised about the fairness of the voting process in trust deeds. Many smaller creditors, 
some which have close ties to the local community, feel that their voice is not heard, and 
that their opposition to proposed trust deeds is not given sufficient weight. Credit Unions, 
who can be one of these smaller creditors, have suggested that the level of losses they 
are incurring as debts are written off in protected trust deeds are reaching the point where 
the credit union may find itself in financial difficulty. 
 
Treatment of "high equity" trust deeds 

5.  Particular concern has been highlighted over the treatment of "high equity" trust 
deeds where the debtor has significant equity in a property, often far outweighing their 
debts. It has become increasingly rare over recent years for trust deeds to include any 

https://www.gov.scot/publications/proposals-changes-protected-trust-deeds-consultation/pages/9/
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meaningful contribution either from the realisation or in lieu of the realisation of property 
in such cases.  

6.  It seems that common practice is rather for the trust deed to be extended for either 
12 or 24 months, so that the debtor pays the same contribution based on their surplus 
income for this period. That bears no direct relation to the amount of equity the debtor 
holds. Smaller creditors, who may have to write off significant sums and feel that their 
objections are not given sufficient weight in decisions on whether or not to protect the 
trust deed, have told us that they consider that cases in which debtors can both receive 
debt relief and keep hold of large amounts of equity do not provide a fair balance 
between the parties. 

7.  Concerns were initially raised via stakeholder discussions throughout 2016, but 
have been less prominent in recent discussions during 2017-18. Table 3 shows that of all 
PTDs granted between 28 November 2013 and 31 March 2018, there were 1,294 high 
equity cases (where there is equity of £20,000 or more) and of these cases, 69% are 
balance sheet solvent – that is, the equity available was sufficient to pay off the debts in 
full. To place these numbers into context, the balance sheet solvent high equity cases, 
mentioned above, equate to 4% of the entire case load for the same time period. 
 
8.  To address this issue, AiB met with all major trust deed providers to discuss 
matters, and then sent two "Dear Trustee" letters setting out our concerns. The letters 
made it clear that arrangements where trustees proposed to ingather an additional 12 or 
24 months contributions in lieu of realising the equity in a property would only be 
appropriate in the most exceptional of circumstances. In addition, the trustee would have 
to evidence that all options for realising the equity had been explored, or that there were 
specific circumstances that would lead creditors to show forbearance. There are signs 
that the action is starting to bring about a change in behaviour in such cases and AiB will 
continue to monitor this and report our findings to Ministers and the relevant Recognised 
Professional Bodies (RPBs). We do not propose to make any changes to the legislation 
at present to this part of the process. 
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Statistics 
 

Debt, contributions and equity in trust deeds 

Table 1: Number of PTDs by total debt due to creditors and time to repay debt, 

2014-15 to 2017-181 

Total debt due to creditors (£) 

Time to 
repay total 
debt due 
(years) 

£5,000 
to less 
than 
£6,000 

£6,000 
to less 
than 
£7,000 

£7,000 
to less 
than 
£8,000 

£8,000 
to less 
than 
£9,000 

£9,000 
to less 
than 
£10,000 

£10,000 
or more 

All 
debts 

4 to less 
than 5 

431 488 249 91 45 188 1,492 

5 to less 
than 6 

241 533 649 489 274 551 2,737 

6 to less 
than 7 

13 137 365 393 490 1,235 2,633 

7 to less 
than 8 

1 16 71 213 253 1,768 2,322 

8 to less 
than 9 

0 0 6 36 115 1,898 2,055 

9 to less 
than 10 

1 0 0 6 13 1,703 1,723 

10 years or 
more 

0 4 4 3 10 7,485 7,506 

No 
Contribution 

0 0 0 0 0 83 83 

All  687 1,178 1,344 1,231 1,200 14,911 20,551 
 

1 PTDs granted on or after 28 November 2013 with protected date between 1 April 2014 

and 31 March 2018 (20,551 PTDs). 
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Table 2: total funds paid to creditors in discharged cases compared to total 

payments made into the PTDs 

Year  Cases 
Discharged  

Total 
Receipts  

Average 
Cost  

Total Paid to 
Creditors  

% of 
Funds 
Collected 
Paid to 
Creditors  

2007/8  6250  £64,011,514  £5,315  £30,793,083  48%  

2008/9  6166  £61,046,569  £5,182  £29,093,476  48%  

2009/10  6970  £62,301,468  £5,366  £24,900,048  40%  

2010/11  7387  £64,147,144  £4,958  £27,525,846  43%  

2012/12  5428  £48,292,445  £5,214  £19,989,058  41%  

2012/13  5332  £46,514,428  £5,159  £19,004,709  41%  

2013/14  6787  £68,602,008  £6,392  £25,219,523  37%  

2014/15  6939  £71,105,626  £6,268  £27,610,906  39%  

2015/16  7298  £76,430,000  £6,594  £28,310,000  37%  

2016/17  8096  £83,887,000  £6,735  £29,364,000  35%  

2017/18  7163  £65,287,000  £5,998  £22,323,000  34%  
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Table 3: Equity and whether PTD is balance sheet solvent, 2014-15 to 2017-181 

Balance sheet solvent 

Equity (£)  No Yes All 

Zero equity  16,677   -  16,677  

£1 to less than £20,000  2,423  157  2,580  

£20,000 to less than £30,000  263  254  517  

£30,000 to less than £40,000  87  184  271  

£40,000 to less than £50,000  21  129  150  

£50,000 to less than £60,000  15  93  108  

£60,000 to less than £70,000  5  77  82  

£70,000 to less than £80,000  0  42  42  

£80,000 to less than £90,000  0  30  30  

£90,000 to less than £100,000  2  22  24  

£100,000 or more  3  67  70  

Total  19,496  1,055  20,551  
1 PTDs granted on or after 28 November 2013 with protected date between 1 April 2014 

and 31 March 2018 (20,551 PTDs). 

Table 4 analysis of realisation in Trust Deeds since 2014 

 £ million 

Protected 
year 

Total 
contribution 

Total 
moveable 
asset 
realisation 

Total 
heritable 
asset 
realisation 

Gross 
realisation 

 a b c d = a + b + c 

2014/15 33.8 0.5 2.7 37.0 

2015/16 34.9 0.4 2.4 37.7 

2016/17 40.6 0.2 2.7 43.5 

2017/18 47.4 0.4 3.2 50.9 

All years 156.7 1.5 10.9 169.1 

 

* the information under column c is taken from the heritable asset field which has been 

used by trustees for a number of different pieces of information such as nominal 

payments relinquishing interest in property or an amount equivalent to one or two extra 

years of contributions. It will not always mean money coming direct form sale of equity. 
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Outlays 

 

Background 

Category one and category two disbursements are shown in the outlays field of Form 3 

(reporting the initial fee and estimated costs) and Form 4 (reporting costs actually 

incurred at a later date) for each PTD. Statistics presented below are shown for trust 

deeds granted on or after 28 November 2013. Data is not available for cases granted 

before that date, as it was the 2013 regulations which, along with introducing the fixed 

fee, separated outlays from that fixed fee. Note that in the Form 4 outlays (including 

statutory fees) are combined with third party fees whereas in the Form 3, outlays are 

separate from third party fees. To allow for a comparison to be made between Form 3 

and Form 4, outlays (including statutory fees) and third party fees from Form 3 have been 

combined.  

Number of cases 

We have Form 3 and Form 4 data for 15,364 cases where the trust deed was granted on 

or after 28 November 2013 and protected between 1 April 2014 and 31 March 2018. The 

chart below shows that for 42% we have one year worth of information to compare Form 

3 and Form 4 outlays fees.  

Chart 1: Percentage of PTDs with 1, 2, 3 or 4 years of Form 4 with which to 

compare with Form 3, 2014-15 to 2017-18 
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Change in final expected outlay fees between Form 3 and Form 4 over the life of the PTD 

 

Chart 2 below compares the estimated outlay and third party fees from the Form 3 with 

the final expected outlay and third party fees from each annual Form 4 PTD return. This 

will show the change in expected fees for the life of the PTD from the Form 3 estimate 

and the Form 4 annual return.  

For cases with one year of Form 4 information (Form 4: 1 Year) expected fees for all 

cases have increased from £9.0 million, as estimated in the Form 3, to £9.5 million in the 

first year of the PTD, an increase of 5.4%. For cases with two years of Form 4 

information, there the increase after the first year grows to 17%. In the second year, 

expected outlay and third party fees increase again when compared with the estimated 

costs from the From 3, an increase of 30%. 

A similar pattern can be seen for cases with three and four years of Form 4 information 

where outlay fees show an overall increase in each year of the PTD. The lower absolute 

amounts reflect the fact that there are fewer cases with three or four years of Form 4 

information.   
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Chart 2: Change in final expected outlay and third party fees between Form 3 

(estimate) and each year of PTD (Form 4)  
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Overall change in outlay fees between Form 3 and latest Form 4 

For all cases we can compare the outlays on Form 3 with the final expected outlays on 

Form 4. Where there is more than one Form 4, the latest one has been used. We see in 

Chart 3 below that total fees for all cases on Form 3 was £20.0 million and the final 

expected on Form 4 was £24.9 million, an increase of 25%. Overall, 72% of cases saw 

an increase in their outlays between Form 3 and their latest Form 4. The average of 

expected outlays per case for Form 3 was £1,300; at the Form 4 stage the average had 

increased to £1,600. 

The chart also shows the change in fees for cases where third party fees are recorded as 

£0 on the Form 3. If third party fees are recorded as zero on the Form 3, they still could 

arise as the case progresses and there is no guarantee that they remain at zero. Looking 

at these cases is more likely to focus on the change in outlay costs, given that outlay and 

third party fees are recorded together on the Form 4. Of course, any change shown for 

these cases could be down to the introduction of third party fees as the case progresses 

and then recorded on the Form 4.  

For cases where third party fees were recorded as zero on Form 3 (9,569 cases) fees 

increased from £11.2 million to £13.4 million, a 20% increase and similar to the increase 

for all PTDs.  
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Chart 3: Change in total outlay and third party fees from Form 3 and latest Form 4 

for all PTDs and PTDs where third party fees were recorded as 0 on Form 3 

 

 

 
 

 
 


