
 

 
 

 
 

 
 
 
Gordon Lindhurst MSP 
Convener 
Economy, Energy and Fair Work Committee 
The Scottish Parliament 
Edinburgh 
EH99 1SP  
 April 2019 
  
 
 
 
 
Thank you for your letter of 3 April 2019 and the opportunity to provide views to the Scottish 
Parliament Economy, Energy and Fair Work Committee’s Inquiry into the construction sector and 
its impact on the Scottish economy.  The SPS is being invited to provide evidence in its capacity as 
a contracting authority. 
 
You set out in your letter that the committee, has to date, heard evidence that includes the 
suggestion that further to the Review of Scottish Public Sector Procurement in Construction 
(2013) and the Procurement Reform (Scotland Act) 2014, there “has been little change in the way 
in which Scottish Public authorities tender large-scale construction projects”.   
 
You have asked SPS, as a contracting authority, about how the Procurement Reform Scotland 
Act has influenced the procurement of recent projects and how best practice guidance has been 
adopted to shape decision-making.  You have also indicated that you would appreciate views on 
the following: 
 

 That “lowest cost procurement damages the industry”;  
 

 That “whole of life pricing” would avoid increased costs; and 
 

 That “early engagement of contractors” would avoid increased costs. 
 
Having consulted with my Heads of Estates and Procurement, the SPS response covering all of 
the points is set out below: 
 
 
SPS Context 
 
SPS has had extensive experience as a contracting authority over a sustained period of time as 
we have systematically redeveloped approximately 75% of our built estate.  Whilst this 
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programme of work was generally very successful over a prolonged period and utilised a variety 
of approaches to deliver successful procurement outcomes, the last large project delivered was 
HMP & YOI Grampian which has been operational since March 2014.   
 
Our focus in recent years as a contracting authority reflects the Scottish Government’s published 
Infrastructure Investment Plan.  This includes preparatory work for the Women’s Custodial Estate 
and the proposed replacement of the remaining Victorian prisons including “HMP Glasgow” (to 
replace HMP Barlinnie), “HMP Highland” (HMP Inverness), “HMP Greenock R” (HMP Greenock).  
In all instances, our preparatory work includes longstanding efforts to identify, acquire and 
prepare, suitable sites for these projects.   
 
In 2018, SPS commenced the tendering of the Women’s National facility (to replace HMP&YOI 
Cornton Vale) and in early 2019, the tendering of two Community Custody Units to be sited in 
Maryhill, Glasgow and Hilltown, Dundee respectively.  These are the first major works contracts 
that SPS has sought to procure since the advent of the Procurement Reform (Scotland) Act 2014.   
 
Procurement Reform (Scotland) Act 2014 (“PRA”) 
 
As you will be aware, the PRA operates alongside the Public Contracts (Scotland) Regulations 
2015 and the Procurement (Scotland) Regulations 2016 which collectively transpose the EU Public 
Procurement Directive into Scottish law.  Whilst the PRA introduced a number of specific 
provisions, public procurement continues to have to be delivered within the overarching 
procedural and legal principles set out in the other Regulations.  The PRA has, however, 
introduced a number of specific requirements such as the Sustainable Procurement Duty and 
Community Benefit provisions into major contracts.  Our experience is that the PRA appears to 
have successfully raised the profile and relative importance of sustainability factors within public 
procurement activity.   
 
SPS is familiar with the PRA and the associated Statutory Guidance which supports this.  SPS 
utilises this guidance for all contracting activity including the procurement of major works 
projects.  Our experience is that, provided the contracting authority is clear about the sustainable 
outcomes that it values, contractors are generally very responsive and will embrace the 
opportunities to provide sustainable outcomes as part of project delivery.   
 
SPS ensures that the local authority in the relevant area is engaged early in the procurement 
process in order that we can set out the priority areas in terms of sustainable outcomes.  SPS has 
for some time also ensured that sustainable outcomes are prominent in the procurement of 
major works contracts and latterly, ascribes a weighting to these in the evaluation model.  Our 
current approach is clearly and directly supported by the wording in the PRA itself.   
 
Lowest Cost Procurement  

 
Following on from the above, both the PRA and EU regulated contracts may not be awarded on 
the basis of lowest price or lowest cost only.  SPS does not follow a lowest price approach on a 
major works procurement.  We have, however, often weighted the balance of our evaluation of 
tenders more in favour of cost than quality (or sustainability).  There are a number of reasons for 
doing this including: 
 

 a very deliberate use of a ‘develop and construct’ approach to procuring new prisons i.e. 
where the design is progressed appropriately on the client-side before commencing 



 

 
 

procurement.  This better ensures that quality expectations are built into the specification 
from the outset – including both fitness for purpose and also whole life cost considerations;  

 the use of sensitivity analysis on the evaluation model prior to finalising and publishing this in 
order to determine the potential premium that SPS might pay (and be prepared to pay) for a 
higher quality solution; this is on the basis that the quality requirements have already been 
set at an appropriate standard through the client-side design; and 

 ‘affordability risk’ – whilst the evaluation model cannot consider affordability per se, the 
balance of the weighting (cost : quality) can reduce the risk of the highest ranked bid being 
unaffordable versus the budget.   

 
Whole of Life Pricing 
 
To date, SPS has not sought Whole of Life Pricing as part of our procurement processes for major 
works.  To do so would raise numerous challenges in terms of how we evaluate tenders, compare 
offers and ensure transparency and equal treatment for bidders.  SPS operates and maintains the 
facilities that we procure and deliver.  If we sought whole life pricing as part of a tender process it 
would be from contractors who would then not assume ownership or the cost associated with 
operating and maintaining the asset.  To do so would therefore potentially distort the 
competitive tendering process.   
 
The whole life cost of ownership of the prison estate is naturally of high importance to SPS.  We 
do not, however, operate holistic Whole Life Costing models currently on our built assets.  
Instead, the approach for many years has been to build whole life appraisal of ownership thinking 
into our Employer’s Requirements (ER).  Our ERs therefore include functionality requirements, 
details to ensure quality of design and accessibility etc. as well as energy performance 
requirements.  The SPS maintenance teams are also involved in the development of ERs and the 
assessment of any contractor’s proposals.  This allows SPS to undertake a broader whole life 
appraisal rather than focus only on whole life costing.   
 
 Early Engagement of Contractors  
 
SPS firmly subscribes to the view that contracting authorities should take every opportunity to 
offer early market engagement and also to provide feedback (post-tender) to bidders.  SPS does 
this extensively through the use of Prior Information Notices, Applicants and Bidders forums, site 
visits and written and verbal feedback to both successful and unsuccessful bidders.  In most 
instances, we believe that we have both generated and maintained a healthy level of competition 
by doing this.  We have also seen unsuccessful bidders, following feedback, adjust their approach 
in subsequent tenders and win future contracts informed by this learning.  In short, we believe 
that the interaction between the contracting authority and bidders/prospective bidders is of 
paramount importance to successful procurement and a healthy relationship with the industry.    
 
In terms of contractor engagement within the tender stage itself, there are numerous 
considerations here.  SPS has experience of operating a variety of different procurement 
procedures for procuring major works contracts.  This includes the use of Competitive Dialogue 
for the procurement of HMP Low Moss.  Whilst this was a very successful procurement vehicle in 
terms of the delivered outcome, feedback from bidders at that time is that it was an expensive 
and time consuming process from their perspective.  The advent of the Competitive Procedure 
with Negotiation in the Procurement (Scotland) Regulations 2016 also provides a viable dialogue-
based procedure which SPS has used successfully for the procurement of large service contracts.  
We have elected not to use these procedures for our present major works programme.  This 
follows extensive market sounding over a sustained period of time where we have been given a 



 

 
 

consistently clear message that there remains little appetite on the part of constructors for this 
type of approach; again due to the perceived duration and cost of these procedures.   
 
SPS uses framework agreements extensively for aspects of our estate maintenance and have 
done so in the past for major works procurement.  We are aware of the potential value of this 
approach to some contractors who understandably value the potential to reduce the burden of 
procurement activity when the authority seeks to undertake mini-competitions.  We also 
recognise that long-term framework agreements provide the ability for contractors to build their 
understanding of the particular requirements of the SPS through early and ongoing engagement 
with the contracting authority; not least the design and operation of secure custodial facilities.  
Where this has worked well in the past was in the context that SPS was able to set out a 
programme of smaller, phased developments which were subject to mini-competition within our 
“General Building” framework agreement.  The present programme of contracting activity for 
major works characterised by mainly one-off larger works projects does not, however, readily 
lend itself to the effective use of framework agreements.   
 
Finally, we are aware that there is a trend in some quarters towards the use of two-stage 
tendering to also allow early contractor involvement.  SPS has experience of using this type of 
approach and is well aware of the benefits it can provide; not least the facility to engage 
contractors early in the design process.  In the early stages of our long-term estate development 
programme SPS utilised two stage tendering under a framework agreement.  This enabled early 
engagement of contractors to assist with determining solutions, buildability, life cycle 
considerations and programme.  The downside of this approach is in the ability of the contracting 
authority to fully control costs.  That is, when contracts are awarded early and before a final 
contract sum is established, as is necessarily the case with two-stage tendering.  As the SPS 
development programme progressed we were able to take lessons learned into building a robust 
and relevant set of Employer’s Requirements (see earlier comments under Whole Life Pricing).  
This reduced the need for contractor input as early in the process to help develop proposals.   
 
For some time SPS has favoured various forms of single-stage design and build tendering.  We 
consider that this has been the most appropriate approach to support cost management.  Recent 
projects on the Women’s Estate have also required that sufficient time was set aside to 
determine an appropriate set of Employer’s Requirements which would have been complicated 
by early contractor involvement.   
 
Other Observations  
 
SPS notes evidence to the committee regarding a desire for a more strategic approach towards 
the investment pipeline of public sector construction projects to enable the industry to develop 
and be sustained with a steady workflow.  This position concurs with recent feedback we have 
received from contractors during both market sounding and procurement activity.   
 
In light of the above, SPS welcomes the decision of Scottish Government to establish the 
Infrastructure Commission for Scotland with its remit to take a long-term and strategic approach 
to planning of Scottish Government’s infrastructure investment and to align this with the long 
term aspirations of inclusive economic growth and carbon reduction.   
 
 

 
COLIN MCCONNELL 
Chief Executive  
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