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16 April 2019 
 
Dear Gordon, 
 
The Freedom of Establishment and Free Movement of Services (EU Exit) 
Regulations 
 
On 4 April 2019, the Committee wrote to the Scottish Government seeking clarification on 
several points, and I am happy to provide the following additional explanation: 
 
Q. Could you provide a summary explanation of how this SI will assist in compliance 
with WTO rules, and the implications of EU/EEA service providers being treated 
under the rules as any other third country, by means of this SI?   
 
A. If the UK leaves the EU in a no-deal scenario, the trade in services between the UK and 
the EU/EEA will be carried out under World Trade Organisation (WTO) rules - the General 
Agreement on Trade in Services (GATS).  As a member of the WTO, the UK is required to 
comply with WTO obligations, such as the Most Favoured Nation (MFN) treatment 
obligation. 
 
The MFN principle in GATS forbids preferential access to markets subject to certain 
exceptions, such as there being a trade deal in place.   
 
In a no deal scenario the UK and EU would not have a trade deal and retaining the 
services/establishment DETRs could expose the UK to disputes based on allegations that 
the UK gives preferential treatment to EU nationals over nationals from other nations. 
 
As a result, disapplying these DETRs through the proposed SI makes the position clear to 
all third countries, including member states of the EU/EEA. 
 
In terms of the implications of EU/EEA service providers being treated as any other third 
country, by means of this SI, in practice this means that EU/EEA service providers will no 
longer have preferential access rights and protections within the UK.  
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Q. Could you explain how this SI will affect EU/EEA service providers currently 
operating in the UK? 
 
Under the Withdrawal Agreement as drafted, and separate agreements between the UK 
and Switzerland and between the UK and the EEA states, EU/EEA citizens who are 
resident in the UK before the end of the transition period  will have their rights protected 
after the UK has left the EU. The UK have also indicated that the rights of EU and EEA 
citizens resident in the UK before the UK leaves the EU will be protected even if there is 
no deal. However, it should be noted that EU citizens wishing to remain in the UK will have 
to apply for ‘settled’ status.  The Scottish Government has recently launched “EU citizens 
staying in Scotland: package of support” including a toolkit to support EU citizens who wish 
to stay in Scotland. 
 
For service providers who are required to have a recognised professional qualification, the 
UK Government has indicated that individuals who already have a recognition decision 
under the EU’s MRPQ Directive will be able to continue to provide those services as their 
recognition decision will stand in a no deal scenario. 
 
It would be for future legislation to take account of any direct and practical impacts on the 
operation of EU/EEA service providers in the UK. 
 
Q. Could you set out where this SI impacts on devolved areas? 
 
A. Whilst the SI relates to a mixture of reserved and devolved matters, the disapplication 
of these DETRs is essentially a technical change which we do not  expect to have an 
immediate, direct impact on the treatment of EU citizens in the UK (or in Scotland in 
devolved areas).  The change will effectively allow changes to be made to legislation in the 
future – i.e. allowing departure from the rule which requires the abolition of restrictions on 
freedom of establishment and the free movement of services.  
  
In terms of examples of devolved areas which could be relevant to these DETRs, the 
original notification set out the example of potential domestic rules around the ability of a 
farmer to establish a business in Scotland for the purposes of making sales to the domestic 
market.  Other devolved licensing regimes or rules could also be relevant, such as licensing 
regimes for premises licenced for alcohol sales or rules around applying for licences to 
provide a taxi service 
 
 
Q. The section “Summary of stakeholder engagement/consultation” mentions only 
an aspect arising from engagement across Whitehall departments.  What other 
engagement/consultation has there been, and any issues arising? 
 
A. Scottish Government officials engaged with policy interests across the Scottish 
Government as part of the Provision of Services (Amendment) (EU Exit) Regulations 2018 
SI (considered by the Committee on 20 November 2018).  These Regulations are 
underpinned by the DETRs on establishment and the freedom of movement of services.  
This exercise showed that in practice most regulators do not distinguish between service 
providers based on country of origin.  Only one area was identified requiring remedial 
action as part of this process – the regulation of sex shops.  
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As part of the DETR process, the same exercise was repeated, and no issues arose, and 
it was further considered that BEIS consultation exercise regarding the changes that would 
occur as a result of the Provision of Services (Amendment) (EU Exit) Regulations 2018 SI 
would be sufficient to ensure that regulators understood the changes that would result from 
the UK’s exit from the EU.   
 
Q. What assessment has been done of the impact of the proposals on devolved 
policy areas?  Have any such impacts been identified on substantively devolved 
policies due to “disapplying the services/establishment DETRs”, or are there 
none?    
 
A. The exercise outlined above identified no impacts on devolved policy issues due to 
“disapplying the services/establishment DETRs. 

 
DEREK MACKAY 
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