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28 January 2019 
 
 
Dear Gordon, 
 
STATE AID EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
I write regarding the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 in relation to proposals within the legislative competence of the 
Scottish Parliament. 
 
As you know, Michael Russell MSP, Cabinet Secretary for Government Business and 
Constitutional Relations, wrote to the Conveners of the Finance & Constitution, and 
Delegated Powers and Legislative Reform Committees on 11 September 2018 setting 
out the Scottish Government’s views on EU withdrawal. That letter also said that we 
must respond to the UK Government’s preparations for a No-Deal scenario as best 
we can, despite the inevitable widespread damage and disruption that would cause. It 
is our unwelcome responsibility to ensure that devolved law continues to function on 
and after EU withdrawal. 
 
The policy rationale for the proposed changes made under the Withdrawal Act is to 
rectify the loss of EU legislation, following EU exit, by transposing this into UK and 
domestic legislation.  This is in line with the Scottish Government objective of 
remaining as closely aligned with the European State aid regime as possible.  Doing 
so allows for the continuation of an effective regulatory regime for State aid, ensuring 
continuity and certainty for aid grantors and businesses. 
 
The UK Government have drafted secondary legislation for State aid on the basis that 
it is a reserved matter, empowering the Competitions and Markets Authority (CMA) 
with the regulation, monitoring, and enforcement activities currently carried out by the 
European Commission.  
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While officials in both the UK and Scottish Governments are broadly in agreement on 
the proposed UK wide State aid regime, it is the view of Scottish Government that 
State aid is not reserved and that legal competence rests with Scottish Ministers and 
the Scottish Parliament.  The Scotland Act 1998 reserves competition law under head 
C3 of Schedule 5 to that Act.  Specifically, that reservation reserves: “Regulation of 
anti-competitive practices and agreements; abuse of dominant position; monopolies 
and mergers”. The reservation is framed in specific terms and State aid is not included 
within the description of the matters reserved.  . The Explanatory Notes to the 1998 
also expressly state that competition matters are currently regulated by the 
Competition Act 1998. State aid is not regulated by the latter Act. 
 
Therefore underpinning UK legislation must respect the devolution settlement by 
ensuring that Scottish, Welsh, Northern Irish and UK Ministers have an equal say in 
the policy making and governance of the regime. 
 
I attach a note which sets out the finer details of the State aid SI which the UK 
Government proposes to make.  Should agreement be sought Scottish Ministers 
would not consent to the Regulations as Scottish devolved matters have not been 
adequately respected.  However as the UK Government regards competence in State 
aid to be reserved, they have not written to request the consent of Scottish Ministers 
to the Regulations and we are therefore not in a position to notify the Scottish 
Parliament under the agreed protocol.   
 
The importance of laying Regulations before the UK Parliament in order to establish 
the credibility of the UK’s commitment to a Future Economic Partnership with the EU 
cannot be overstated. It must, however, also be recognised that the rush to reach this 
goal must not come at the expense of developing a truly robust regime that is owned 
by the UK Government and the Devolved Administrations, securing the confidence of 
all four UK legislatures. 
 
I will be writing to the UK Government shortly to set out again the Scottish 
Government’s view of the extent of devolved interests in State aid and to make clear 
that we consider our consent is needed for the Regulations to proceed.  In the 
meantime, and in the spirit of being open and transparent with you in relation to our 
preparations for EU Exit, I therefore simply write to draw the regulations to the attention 
of committee. The instrument was laid in Westminster on 21 January 2019. 
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform and 
Rural Affairs Committees.  
 
I look forward to hearing from you in due course. 
 
 
 
 
 
 
 
 

IVAN MCKEE 



 

EXITING THE EUROPEAN UNION 
COMPETITION 
The State Aid (EU Exit) Regulations 2019 
 
Name of the instrument and summary of proposal 
The State Aid (EU Exit) Regulations 2019 would amend Articles 107(1) and 108(3) 
of the Treaty on the Functioning of the European Union (TFEU), and section 4 of the 
European Union (Withdrawal) Act 2018, as they apply in domestic law after Exit Day.  
 
EU State aid regulations set out a comprehensive framework for the identification 
and provision of compatible State aid, and designate the European Commission as 
the regulatory body for policy setting and enforcement. These Regulations ensure 
open and fair competition, and prevent public subsidies causing unfair distortions in 
the marketplace.  
 
Summary of the proposals and how these correct deficiencies  
While the UK is a Member State of the EU, State aid rules have direct effect without 
the need for domestically implemented legislation. 
 
In the event of a no-deal EU exit, EU legislation governing State aid rules will be 
transposed into UK domestic legislation under the European Union (Withdrawal) Act 
2018. The Statutory Instrument corrects deficiencies in the legislation created by the 
transposition, to make the law relevant in a UK domestic setting. It also carries over 
the existing EU State aid exemptions for Agricultural and Fisheries support into UK 
law.  A separate SI is planned to transpose the agriculture and fisheries block 
exemptions into UK law. 
 
The State Aid (EU Exit) Regulations 2019 would create a UK-wide subsidy control 
framework to ensure the continuing control of anti-competitive subsidies. It would 
apply to all sectors and would mirror existing block exemptions as allowed under the 
current EU rules, including the Agricultural Block Exemption Regulation (ABER) and 
the Fisheries Block Exemption Regulation (FBER). 
 
The Regulation would give powers to the Competitions and Marketing Authority 
(CMA) to take on the role of enforcement and supervision of State aid for the whole 
of the UK, taking over the regulatory role currently held by the European 
Commission DG Competition. The Secretary of State for the Department of 
Business, Energy, and Industrial Strategy (BEIS) would be invested with authority 
for policy making decisions. This would result in UK Government having sole 
competence for final policy decisions.  Scottish Government consider that this is not 
reserved and has implications for support in many other areas of devolved 
competence such as regional investment, agriculture and fisheries. 
 
An explanation of why the change is considered necessary 
In the event that the UK leaves the EU without agreeing a deal, the State aid rules 
set out by the European Commission would no longer be in force in the UK.  With 
no domestic legislation, UK governments would lose control over anti-competitive 
subsidies. Although the UK would revert to WTO subsidy rules this raises the 
possibility of a subsidy race between different regions in the UK. 



 

This has potential to lead to internal market distortions, with poor incentive or 
motivation to promote competitiveness, innovation or organisational restructuring.  
 
Transposing European Regulations on State aid into UK and Devolved 
Administration (DA) legislation, and correcting their deficiencies, will ensure a 
regime that facilitates a common rulebook with the EU on State aid.  This will provide 
continuity and certainty for aid grantors and businesses following EU exit. It is also 
highly likely that any future deal allowing access to the European Common Market 
will require adherence to EU Competition legislation, of which State aid forms part. 
As such it is the policy of the UK, Scottish and Welsh governments that a common 
rulebook on State aid be maintained with Europe post EU Exit. 
 
The installation of the CMA as an independent regulatory body will provide a 
replacement for the regulatory functions currently provided by the European 
Commission. Both the UK and DA governments recognise the importance of a UK-
wide independent authority to govern the future UK State aid regime, and to take 
robust and effective State aid decisions. 
 
The investment of decision making powers with the Secretary of State for BEIS will 
provide a replacement for the law and policy setting role currently held by the 
European Commission. It is, however, the view of the Scottish Government that 
State aid is not reserved, as such this Regulation would limit the representation of 
DA governments in future State aid policy setting. 
 
Scottish Government categorisation of significance of proposals 
N/A – This Statutory Instrument is not being notified under the agreed protocol. UK 
Government do not intend to write to Scottish Parliament as they are of the opinion 
that this is a reserved matter. 
 
Impact on devolved areas 
The UK Government have drafted the above secondary legislation on their 
understanding that State aid is a reserved matter. It is, however, the view of Scottish 
Government that State aid is not reserved. 
 
Whether State aid is reserved or not reserved is one of the few points of contention 
between the Scottish and UK governments in this area. A draft Statutory Instrument 
(SI) and Memorandum of Understanding (MoU) from UK Government have now 
been shared with all DAs. The SI in its current form invests all authority in the 
Secretary of State rather than sharing this among the DAs. The MoU, however, 
states in very open language that the proposed UK State aid regime would be taken 
forward by agreement between the UK Government and the DAs. 
 
The proposed SI would support the Scottish Government policy of alignment with 
EU State aid rules on day one but does not respect Scottish Government view that 
State aid is not reserved. This appears to mean that the UK Government takes the 
view that legislative competence for any future changes would rest with the UK 
Parliament and where Scottish Government interests diverge from UK Government 
there would be no requirement for UK Government to honour the Scottish 
Government position. 
 



 

Summary of stakeholder engagement/consultation 
We have engaged with our stakeholders to make them aware of the general 
approach we are taking to ensure a continuing State aid regime, mirroring that 
currently in place, post EU Exit. 
 
We have not undertaken any other Stakeholder engagement or formal consultation 
on the specific amendments of this SI as it does not involve any major changes in 
State aid policy, rather it acts to preserve the current functioning of State aid law as 
it stands, ensuring this remains effective, post EU Exit. 
 
A note of other impact assessments, (if available) 
On the basis that these Regulations do not deviate significantly from the current 
European legislation, no formal impact assessment has been prepared. 
 
Summary of reasons for Scottish Ministers’ proposing not to consent to UK 
Ministers legislation should our consent be sought 
There is broad agreement between the UK and Scottish governments that a 
common rulebook on State aid should be maintained with the EU. Taking a joint 
approach consenting to UK Ministers legislating on behalf of Scottish Ministers in 
this case would avoid an unnecessary duplication of effort.  
 
However, the SI invests authority for approval of CMA State aid guidance with the 
Secretary of State for BEIS after consultation with, rather than consent or agreement 
of, DAs. Similarly the Secretary of State must consult rather than seek the consent 
or agreement of DAs before amending maximum amounts of administrative 
penalties.  The CMA may amend or revoke a statement of State aid regulatory policy 
only after seeking the consent of the Secretary of State (not DAs). 
 
While officials in both the UK and Scottish governments are broadly in agreement 
on the proposed UK wide State aid regime, it is the view of Scottish Government 
that State aid is not reserved.  Therefore UK underpinning legislation must respect 
the devolution settlement by ensuring that Scottish, Welsh, Northern Irish and UK 
Ministers have an equal say in the policy making and governance of the regime. 
 
Intended laying date (if known) of instruments likely to arise 
It was originally intended to be laid in Autumn 2018, however this was pushed back 
and laid on 21 January 2019. 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
Consent was not sought so this is not covered by the agreed protocol. 
 
Information about any time dependency associated with the proposal 
NA 
 
Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal?  
Scottish Government would like confirmation of an agreement with DAs beyond what 
is proposed in the draft MoU.  
 



 

Any significant financial implications? 
The replacement of the European State aid regime, regulated by the European 
Commission, with a UK wide State aid regime, regulated by the CMA, will introduce 
a significant operational cost, previously funded by the European Commission. 
 

 


