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Scottish Enterprise 
Follow-up to evidence session, 15 January 2019 
 
Gordon Lindhurst MSP 
Convener 
Economy, Energy and Fair Work Committee 
Scottish Parliament 
Edinburgh 
EH99 1SP 
 
25 January 2019 
 
 
Dear Convener,  
 
In response to your request for further information following the recent evidence 
session regarding Kaiaim, I am pleased to provide the relevant information below.  I 
would also like to take the opportunity to reiterate the rationale for the RSA award 
provided to Kaiam. 
 
As the Committee will be aware, Regional Selective Assistance (RSA) is a 
mechanism established under EU rules specifically to support areas in need of 
assistance.  At the time of the award to Kaiam in 2013, account was taken of the 
difficulty for companies in Scotland to compete in this technology space; balanced by 
the unique capabilities being developed and potential for this to disrupt the 
market.  In the case of Kaiam, confidence in that potential was demonstrated by a 
$20m investment by private investors at the time of our assessment of funding.   
 
Scottish Enterprise’s grant support resulted in the company making capital 
investment of £8.5m – a leverage ratio of 1:10; and an initial assessment of impact 
indicates economic benefits resulting from our award to be in the region of £45m 
annual GVA.  Indeed, based solely on the taxes paid as a result of the jobs 
created/safeguarded by this grant, the value of the grant has been recouped fourfold. 
 
I want to reassure the Committee that we understand the very real negative impact 
for individuals who have now lost their jobs, whilst acknowledging that companies 
operate in competitive markets and there can be no certainty as to future market 
forces and their impact.  In considering whether to award support, in all cases 
Scottish Enterprise seeks to balance risk with return. 
 
Relationship with the company pre-2008  

Our current CRM systems provide company engagement records which go back 14 
years to 2005.  Information prior to that date is held at both Iron Mountain, an off-site 
storage facility, and also within some of our finance systems.  Our finance team has 
offered to search the systems for payments to the relevant companies prior to 2008 
and this information can be shared with the Committee if they would find it helpful.  
Should the Committee wish access to Iron Mountain paper files, we will submit a 
request for them to be recalled. 
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The table below provides a summary timeline of engagement and major support 
between 2005 and 2013 (the point at which Gemfire was purchased by Kaiam).  It is 
worth also noting that over time, other specialists would have been involved in 
providing advice and support for smaller projects as necessary.  
 

2001 Alcatel's Optronics Division acquires Kymata. 

2004 Gemfire Corporation buys the Livingston operation from Avanex 
(formerly owned by Alcatel and before that Kymata). 

2005 Gemfire (Europe Ltd) applies for £1.7m RSA grant (Aid for Job 
Creation).  Total RSA grant drawn down and paid against the offer, 
was £575k.   

2008  Gemfire Corporation suffers from a failed fund-raising exercise. 

2008/ 
2009 

Palo Alto Asset Management become new majority owners and SIB 
invest £2m in GC Holdings Inc, the then parent company of Gemfire 
Europe Ltd.  

2013 Kaiaim Corporation acquires GC Holdings Inc (including Gemfire 
Europe Ltd). 

 

Number and name(s) of account manager(s) and SE naming policy 

Available records show there have been two Account Managers for Kaiam and 
Gemfire over the duration of Scottish Enterprise’s engagement.  Information 
requested on the names of Account Managers comprises personal data.  SE has 
considered whether disclosure of the information requested, would breach the 
requirements of the data protection principles in Article 5(1) of General Data 
Protection Regulation.  The individuals concerned are not senior officials.  It would 
not be within the expectation of the individuals that their personal data would be put 
into the public domain.  They do not have a public profile and disclosure of their 
personal data into the public domain may cause them damage or 
distress.  Accordingly, the disclosure of the names of Account Managers has been 
withheld under section 38(1)(b) of the Freedom of Information (Scotland) Act 2002 
(see annex 1 for more detail). 

 
Total cost of support given to the company (including account management)  

As discussed at the evidence session, the following support was provided to Kaiam: 
- £850,000 RSA Grant Award; 
- SMAS project support with SE contribution of £9,600, matched with £9,600 

from the company.  
 

The cost of the time, advice and support provided by an Account Manager/Team to 
any one company over the duration of a relationship (which can last several years) is 
entirely variable and is not chargeable, so it is therefore not possible to provide a 
specific cost figure.  It is also worth the committee noting that these types of costs 
are fixed to Scottish Enterprise.   

 
Account managers who work with global companies (such as Kaiam) have a portfolio 
of between 12-14, which reflects the wider engagement required across multi-
national structures.  However, we would discourage using a simple figure to quantify 
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the account management service as it does not effectively reflect the true benefit the 
service brings to a company. 

 
 

 

Amount of investment in Gemfire  

In August 2005, Scottish Enterprise agreed RSA grant support of £1.7m with 
associated targets.  The amount of grant drawn down by the company came to a 
total of £575,000 (two instalments), supported by the required evidence (certified by 
an independent accountant) that they had made suitable progress against project 
milestones. 

 
The original offer was amended to reflect what the project had achieved and was 
then closed off in 2009 with no further payments made.  
 
In July 2009, Scottish Enterprise, through the Scottish Investment Bank, invested 
£2m into GC Holdings Inc, the parent company of Gemfire Corporation and Gemfire 
Europe Limited, alongside £2.032m of investment from private sector investors. That 
investment was in the form of equity whereby Scottish Enterprise received shares in 
GC Holdings, equating to a c7.4% shareholding in the business.  

In 2013, GC Holdings was acquired by Kaiam Corporation in an all-share transaction 
whereby shareholders in GC Holdings Inc obtained shares in Kaiam.  Kaiam 
Corporation is the US holding company of Kaiam Europe Limited.  The acquisition in 
2013 secured the future of GC’s facilities in Livingston.  Scottish Enterprise did not 
invest further into GC Holdings, or invest into Kaiam, following the initial investment 
in 2009.  With additional significant investment by private sector investors following 
the acquisition, Scottish Enterprise’s residual shareholding in Kaiam was 
subsequently reduced to c0.1%. Scottish Enterprise retains its shareholding in 
Kaiam Corporation, which we believe has not been placed into bankruptcy in the US, 
although we are not currently forecasting any financial return on our investment.  
 

Grant recovery and where SE ranks  

SE’s interest as a creditor is part of the administrators work. Until the sale of Kaiam 
concludes the administrators, KPMG, will not know what proceeds are available to 
settle debts owing.  As such, we are currently unable to answer this question.  
 
The liquidator will pay a dividend to unsecured creditors if enough funds have been 
realised from the company’s assets after paying costs incurred.  When all claims 
have been adjudicated or provided for, the liquidator will declare a dividend.  The 
dividend will be a percentage (pence in the pound) of each creditor’s total admitted 
claim, based on the cash available for distribution to the creditors and the total of all 
creditors’ claims.  All unsecured creditors are treated equally.  
 

Unsecured grants 
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Scottish Enterprise grant funding is administered in line with the guidance set out in 
the Scottish Public Finance Manual and an RSA grant is ranked as an unsecured, 
ordinary creditor in the event of administration. 
 
Guidance requires that loans are secured and requires that adequate conditions are 
attached to grants with potential for clawback where support has aided the creation 
of assets.   
 
Where Scottish Enterprise provides loan funding, security is taken; grant funding is 
provided in response to a defined market failure where we are looking to stimulate 
activity within the economy, so therefore no security is taken.  Attaching security 
would change the nature of the award and could have a negative impact on securing 
support from other lenders, and create greater risk aversion.  It is worth noting that 
this type of funding is an integral part of economic development activities in many 
locations worldwide.  

Parent company guarantees 

The Kaiam parent company guarantee was signed on the 11th November 2013.   
 
Parent company guarantees (PCG) are sought, where possible, to further reduce 
risks to SE and the public purse. Prior to a PCG being sought the financial standing 
of the parent company is assessed to ensure that the company has the necessary 
balance sheet strength to make good on the PCG should it be called for.  This 
assessment is made at the time of the appraisal of the application and at the same 
time financial due diligence is undertaken on the RSA applicant. Thereafter, during 
the project period and grant draw down, the financial standing of the parent company 
is assessed at each claim stage.  
 
A call on the PCG is only made when a company is in breach of its conditions and its 
subsidiary (the original applicant) has insufficient funds to pay back the amount 
requested.  This is determined as part of the work of the administrators. 

 
Due diligence on parent company  

The parent company’s annual accounts were examined from the company’s 
inception in 2009 through to the time of the RSA application in 2013. The losses 
shown in the accounts were observed as normal for a start-up company at that stage 
of its development. However, the strength of the institutional investors was noted and 
the parent company’s success in fund raising, having raised $20m in 2013 alone, 
was also noted.  
 
To give legal standing to the parent company guarantee, should it be called for, 
Kaiam Corporation were asked to provide the guarantee to Scottish Enterprise along 
with: 
 

 a certified copy of the resolution of the board of Kaiam Corporation (or 
equivalent thereof) authorising the signatory to sign the guarantee;  

 a certificate from the secretary of Kaiam Corporation that the signature on the 
guarantee is that of the person so authorised to sign; 

 a formal legal opinion from a law firm in the US. 
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After examination of both the parent company and applicant’s accounts, and in 
addition to the condition of a parent company guarantee, a further condition of the 
grant was that the company must provide written evidence of the continuation of the 
loan from Kaiam Corporation (to its subsidiary in Livingston) of not less than £2 
million. 

 
 

 

Company failure and amounts reclaimed 

Of the 408 companies awarded RSA in the last 5 years, 12 (3%) are no longer 
trading.  Of those 12, 6 grants totalling just under £300,000 had to be written off, 1 
grant had completed its terms and delivered full value, and the other 5 are currently 
going through the reclamation process. 

Details of RSA clawback in last year  

From the 1 April – 31 December 2018 the cash amounts received by Scottish 
Enterprise in the last year totaled £551, 707.  This amount comprises a mixture of 
part or full instalments against invoices to companies and dividends received from 
insolvency practitioners (for those companies involved in a legal process), and 
includes cases where the company is in breach of conditions but still actively trading 
and cases where the company has gone into liquidation.  
 
Finally, with regards the committee’s request for the paperwork and documentation 
related to our funding offer in 2013, which I understand arose post session (and 
would be published by the Committee), the application and approval of the project 
was carried out in line with SE’s rigorous appraisal and approval mechanisms within 
SE.  Due to the nature of its content, we are unable to share the document, however, 
should the committee wish to hear more about these mechanisms we would be 
delighted to take them through the details of the process.  For information, please 
see attached at annex 2 the final installment letter which highlights the conditions of 
the grant.  You will note that some personal information has been witheld in the 
letter.  The reasons for this is included at annex 1. 
 
I hope the above information is helpful to the Committee’s discussions and please 
get in touch if there is anything else we can do to assist.  

 

Yours sincerely, 

 

 

Neil Francis 

Director Trade & Investment Operations Scotland 
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Annex 1 

Exemption under Freedom of Information – personal data 

Section 38(1)(b) together with Article 5(1) of the GDPR creates an exemption from 
disclosure where the information requested constitutes the personal data of a third 
party and disclosure of that data would breach any of the data protection principles 
set out in the Data Protection Act 2018 (“DPA”). Article 5(1) states that “personal 
data shall be processed lawfully, fairly and in a transparent manner in relation to the 
data subject.” As an absolute exemption, there is no need to consider the public 
interest in the application of this exemption. 

Information has been withheld from you under this exemption in respect of names 
and contact details of Scottish Enterprise employees which constitutes as personal 
data. I am satisfied that the information that has been withheld constitutes the 
„personal data‟ of the individuals concerned, as defined in section 1(1) of the DPA 
2018. 

In assessing whether release of the information would be fair, we have had regard to 
the Scottish Information Commissioner‟s Exemption Briefing Series on the section 38 
exemption, and to guidance produced by the UK Information Commissioner, who 
has overall responsibility for data protection issues throughout the UK. In line with 
that guidance, and in coming to the decision to withhold personal data on the basis 
that it would be unfair to release it, we have taken into consideration: 

· the seniority of the individuals‟ positions; 

· any potential damage or distress which may be caused by disclosure of the 
information; 

· whether the information relates to the public or private life of the individual; and 

· the expectations of the data subjects with regard to the release of the information. 

The individuals whose personal data have been withheld are not senior public 
officials. The individuals do not have public profiles and disclosure of their personal 
data into the public domain may cause them damage or distress. It would not be 
within the expectation of the individuals that their personal data would be put into the 
public domain under FOISA. 

Release of the information would therefore be unfair and consequently would be in 
breach of the first data protection principle and therefore also unlawful. Given that 
the disclosure would be unfair, and therefore unlawful, in terms of not complying with 
the first data protection principle, it is not necessary to go on to consider any of the 
conditions in schedules 2 or 3 of the DPA 2018, or other aspects of lawfulness. The 
information must be withheld under section 38(1)(b) of FOISA, taken together with 
Article 5(1) of the GDPR. 
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Scottish Enterprise, Grant Management 

4th Floor, Atrium Court, 50 Waterloo Street, Glasgow  G2 6HQ 

 

www.scottish-enterprise.com/rsa 

  

Finance Manager 
Kaiam Europe Limited 
Starlaw Park 
Starlaw Road 
LIVINGSTON 
West Lothian 
EH54 8SF 

 
 
 
 
 
 
 
 
 

___ 
 
Our ref: R2013/2/13/9136 
 
5 March 2018 
 
 
Dear
 

REGIONAL SELECTIVE ASSISTANCE:  FINAL INSTALMENT 
 
I refer to your claim of 29 January 2018 received in this office on 29 January 2018.  
Following receipt of the financial statements on 27 February, a payment of £150,000 has 
now been approved and will be sent directly to your bank.  This represents the Final 
instalment of grant offered in Scottish Enterprise’s (“SE”) letter of 7 November 2013, as 
amended 11 November 2013. 
  
I would draw your attention to the terms and conditions of SE’s offer letter.  It is important 
that you remain fully aware of the circumstances in which SE may require repayment of part 
or all of the grant paid to the company.  I therefore suggest that you remind yourself of the 
terms and conditions of the offer letter and be aware of the need to notify SE in certain 
circumstances. 
 
In particular, there is a requirement to retain the jobs and assets on which the grant was 
based for the period of time specified in the offer letter.  For the avoidance of doubt, the 
grant paid to the company was calculated on: 
 

(a) expenditure of £8,500,000 on eligible fixed assets for the project.  These assets 
require to remain in use at the project premises until 5 March 2021; and 

 
(b) the creation of 103 permanent full-time equivalent jobs at the project premises 
bringing the total permanent employment at the project premises to 186 full-time 
equivalent.  Jobs will be required to be maintained at this level until 5 March 2021. 

 
Please note that the above is intended as guidance and advice only and should in no way 
be construed as replacing or modifying the terms and conditions contained in SE’s offer 
letter. 
 

s38(1)(b)

s38(1)(b)

s38(1)(b)
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I would also remind you of the need to provide written progress reports on the project as 
specified in the offer letter.  In this case a report will be due in September 2019, and a 
further report in March 2021.  These must also be supported by a report from an 
independent accountant confirming the contents of the progress report, if so requested.  SE 
will remind you nearer the time of the need for a report and the information that will be 
required. 
 
It may interest you to know that The Scottish Investment Bank ("SIB") provides Financial 
Readiness (“FR”) advice and grant support to help businesses with growth and export 
potential, improve their attractiveness to potential investors and lenders. The FR team works 
with companies to develop an investable proposition which then enables the business to 
raise the required levels of funding required to grow the company.  The FR service is 
delivered by a small team of specialists and grants can be provided to eligible companies 
which can in part, finance the costs involved in bringing in private sector professional 
intermediaries at the appropriate stages in the process.  For further information on SIB, you 
may wish to refer to our website at www.scottish-enterprise.com/services/attract-investment.  
The Contact Us section provides an online form for enquiries. 
 
Alternatively, if you would like to know more about SIB or have any general queries on the 
services offered by Scottish Enterprise please contact us by email at 
enquiries@scotent.co.uk or phone us on 0845 607 8787. 
 
Yours sincerely 
 
 
 
 

Senior Grant Manager  
 
 

s38(1)(b)
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