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DELEGATED POWERS AND LAW REFORM COMMITTEE 

 
AGENDA 

 
10th Meeting, 2019 (Session 5) 

 
Tuesday 19 March 2019 

 
The Committee will meet at 10.00 am in the Adam Smith Room (CR5). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 7 in private. 
 
2. European Union (Withdrawal) Act 2018: The Committee will consider whether 

the following instrument has been laid under the appropriate procedure and 
given the appropriate categorisation— 

 
Wildlife and Countryside Act 1981 (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/84). 
 

3. European Union (Withdrawal) Act 2018: The Committee will consider whether 
the following instrument has been given the appropriate categorisation— 

 
Cross-border Health Care (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2019 [draft]. 
 

4. Instruments subject to affirmative procedure: The Committee will consider 
the following— 

 
Cross-border Health Care (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2019 [draft]. 
 

5. Instruments subject to negative procedure: The Committee will consider the 
following— 

 
Wildlife and Countryside Act 1981 (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/84); 
Sea Fish Licensing (Foreign Vessels) (EU Exit) (Scotland) Order 2019 
(SSI 2019/87); 
Sea Fishing (Licences and Notices) (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/88); 
Agriculture Market Measures (EU Exit) (Scotland) (Amendment) 
Amendment Regulations 2019 (SSI 2019/89); 
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Act of Sederunt (Rules of the Court of Session, Sheriff Appeal Court Rules 
and Ordinary Cause Rules Amendment) (Taxation of Judicial Expenses) 
2019 (SSI 2019/74). 

6. Instruments not subject to any parliamentary procedure: The Committee
will consider the following—

Act of Sederunt (Rules of the Court of Session 1994 and Sheriff Court 
Rules Amendment) (Miscellaneous) 2019 (SSI 2019/81); 
Act of Sederunt (Rules of the Court of Session 1994 Amendment) 
(Regulation (EC) No. 44/2001) (Transitional Provisions) 2019 
(SSI 2019/85).  

7. Immigration and Social Security Co-ordination (EU Withdrawal) Bill (UK
Parliament legislation): The Committee will consider the powers to make
subordinate legislation conferred on Scottish Ministers in the Immigration and
Social Security Co-ordination (EU Withdrawal) Bill (UK Parliament legislation).

Andrew Proudfoot 
Clerk to the Delegated Powers and Law Reform Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5212 

Email: andrew.proudfoot@parliament.scot 

The papers for this meeting are as follows— 

Agenda Items 2 and 3 

Protocol on the scrutiny of SSIs made using powers under 
the European Union (Withdrawal) Act 2018 

Briefing Paper (private) DPLR/S5/19/10/1(P) 

Agenda Items 4, 5 and 6 

Briefing on Instruments (private) DPLR/S5/19/10/2(P) 

Agenda Items 4 and 5 

Instrument Responses DPLR/S5/19/10/3 

Agenda Item 7 

Immigration and Social Security Co-ordination (EU 
Withdrawal) Bill 

Legislative Consent Memorandum 

Draft Report (private) DPLR/S5/19/10/4(P) 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 

10th Meeting, 2019 (Session 5) 

Tuesday 19 March 2019 

Instrument Responses 

INSTRUMENTS SUBJECT TO AFFIRMATIVE PROCEDURE 

Cross-border Health Care (EU Exit) (Scotland) (Amendment etc.) Regulations 
2019 [draft] 

On 13 March 2019, the Scottish Government was asked: 

1. These draft Regulations are laid before the Parliament under paragraph 1(6) of
schedule 7 of the European Union (Withdrawal) Act 2018 (mandatory affirmative)
rather than paragraph 1(7) of that schedule, the latter of which would engage the
sift under the Brexit SSI protocol. With reference to the criteria in paragraph 1(2)
of that schedule, please explain why the mandatory affirmative procedure is
considered to apply. Is the Scottish Government’s position that it falls within
paragraph 1(2)(b) of schedule 7 of the EUWA (fee in respect of a function
exercisable by a public authority in the UK) insofar as the instrument relates to
reimbursement of healthcare costs by local NHS boards? If so, does that relate to
a “fee”?

2. Regulation 5(8) of the instrument inserts new regulation 10A into SSI 2013/292.
Regulation 10A(4) provides that the term “member of the family” “has the
meaning it had for the purposes of Regulation (EC) No 883/2004 immediately
before exit day.” Regulation (EC) No 883/2004 is defined in regulation 10 of SSI
2013/292. However, that definition applies only to regulation 10 (see regulation
10(4)(b)). Could the meaning of Regulation (EC) No 883/2004 be clearer in
Regulation 10A of the instrument?

3. Is any corrective action proposed?

The Scottish Government responded as follows: 

1. The Scottish Government’s position is that the mandatory affirmative
procedure applies because the Regulations fall within paragraph 1(2)(b) of schedule
7 of the EUWA (fee in respect of a function exercisable by a public authority in the
UK) insofar as the instrument relates to reimbursement of healthcare costs by local
NHS boards. The Scottish Government acknowledges that an alternative argument
could be made that a “fee” is in some way distinct from a recovery of the costs of
providing a service. However, the costs of providing the service include not only the
cost of the healthcare personnel providing treatment, but also the costs of materials
and overheads (the latter which will be based on recovery of the overall costs of
running the service) so the amount recovered should be indistinguishable in its build
up from the amount recovered as fees by, for example, a not for profit healthcare
provider. Therefore, it is considered that the better view and safer course of action is
that taken.
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2.         The Scottish Government thanks the Committee’s legal advisers for drawing 
this matter to their attention and notes that for absolute clarity the definition of 
Regulation (EC) No 883/2004 in regulation 10 should have been extended to 
regulation 10A. However, the Scottish Government considers that the meaning of the 
reference to Regulation (EC) No 883/2004 is clear enough, and no corrective action 
is proposed. 
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INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 
 
Act of Sederunt (Rules of the Court of Session, Sheriff Appeal Court Rules and 
Ordinary Cause Rules Amendment) (Taxation of Judicial Expenses) 2019 (SSI 
2019/74) 
 
On 8 March 2019, the Lord President’s Private Office was asked: 
 
Paragraph 3(7) inserts new rules 32.3 to 32.5 into the Ordinary Cause Rules. New 
rule 32.4 provides that a party may, by motion, lodge a note of objection to an 
auditor’s statement asking for that note to be received and to allow a hearing on it. If 
a hearing on the note of objection is allowed, the auditor must lodge, by minute, a 
statement of reasons for the decisions in relation to the items objected to. The sheriff 
clerk then fixes a hearing on the note of objection at which the sheriff may sustain or 
repel any objection or remit the account to the auditor and find any party liable in the 
expenses of the procedure on the note of objection. Paragraph 5(4) introduces 
equivalent provision into the Sheriff Appeal Court rules. 
 
In the equivalent rules of the court of session, rule 42.3, which concerns fixing the 
date of the hearing on the note of objection, makes clear which parties are to attend 
that hearing (the objecting party and any other party wishing to be heard). Is it clear 
from new OCR 32.4 and rule 19.5 of the Sheriff Appeal Court Rules who is to attend 
hearings on a note of objection? If yes, please explain your reasons for this view.  
 
The Lord President’s Private Office responded as follows: 
 
We assume that your reference to rule 42.3 of Rules of the Court of Session should 
be a reference to Rule 42.4.  Rule 42.4 does not make clear who is to attend the 
hearing on the note of objection.  It simply requires the objecting party to consult with 
any other party wishing to appear when fixing the hearing with the Keeper of the 
Rolls, thereby ensuring that the hearing is arranged to suit those who wish to attend 
(as opposed to parties who may no longer have any interest).  Once the hearing is 
fixed it will appear in the Rolls of Court and any party to the proceedings can 
attend.     
 
The practice of attending at the Keeper’s office to fix a hearing, in accordance with 
Rules 42.4(3), is not one that is replicated in sheriff court or Sheriff Appeal Court 
practice.  In accordance with normal practice in these courts it is for the sheriff clerk 
or the clerk to the Sheriff Appeal Court to fix a hearing at which, again, any party to 
the proceedings would be able to attend.  The difference simply reflects a unique 
feature of Court of Session practice, and the rules as drafted give effect to that 
difference.   
 
None of the rules seeks to specify who should attend at the hearing on the note of 
objection.  That reflects the position that not every party in an action (if there are 
more than two parties) may have an interest in the adjudication of expenses.  It will 
be for each of the parties to decide whether to attend for his or her interests.  
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Wildlife and Countryside Act 1981 (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/84) 
 
Breach of laying requirements: letter to the Presiding Officer 
 
The Wildlife and Countryside Act 1981 (EU Exit) (Scotland) (Amendment) 
Regulations 2019, SSI 2019/84, was made by the Scottish Ministers under 
paragraph 1(1) and (3) of schedule 2 of the European Union (Withdrawal) Act 2018 
and all other powers enabling them to do so on 7 March 2019.  It is being laid before 
the Scottish Parliament today, 8 March and comes into force on Exit day. 

  

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets 
out that a negative SSI must be laid before the Scottish Parliament at least 28 days 
before the instrument comes into force. On this occasion, this has not been complied 
with and to meet the requirements of section 31(3) of that Act, this letter explains 
why. 

  

The Regulations are required to address a deficiency arising from the withdrawal of 
the United Kingdom from the European Union.  The deficiency relates to the 
definition of a wild bird as provided for Scotland at section 27(1) of the Wildlife and 
Countryside Act 1981 which is the principal Act transposing the requirement for a 
general system of protection for all wild birds under Council Directive 79/409/EEC on 
the conservation of wild birds.  This definition currently only includes species which 
are ordinarily resident in, or are visitors to, any Member State or the European 
territory of any Member State.  Should EU-exit occur, the Regulations will add the 
United Kingdom to this definition.  
 
We apologise for breaching Standing Orders on this occasion, however it is 
considered that it is necessary that the definition is remedied ahead of exit day to 
ensure the ongoing protection of all wild bird species in Scotland. 
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Sea Fish Licensing (Foreign Vessels) (EU Exit) (Scotland) Order 2019 (SSI 
2019/87) and the Sea Fishing (Licences and Notices) (EU Exit) (Scotland) 
(Amendment) Regulations 2019 (SSI 2019/88)  
 
Breach of laying requirements: letter to the Presiding Officer 
 
The Sea Fishing (Licences and Notices) (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/88) and the Sea Fish Licensing (Foreign Vessels) (EU 
Exit) (Scotland) Order 2019 (SSI 2019/87) were signed on 12 March.  They are 
being laid before the Scottish Parliament today, 12 March and comes into force on 
exit day. Exit day is 29th March 2019 (set out in section 20(1) of the European Union 
(Withdrawal) Act 2018. 

  

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets 
out that a negative SSI must be laid before the Scottish Parliament at least 28 days 
before the instrument comes into force. On this occasion, this has not been complied 
with and to meet the requirements of section 31(3) that Act, this letter explains why. 

  

The purpose of these SSIs is to put in place contingency measures in the event that 
the UK Fisheries Bill has not been passed into law by 29 March 2019. This is now a 
much more probable scenario. Amongst other provisions the bill makes provision for 
a licensing regime for foreign vessels in UK waters. However due to the delay in the 
passage of the bill we now find ourselves in the unenviable position of having to 
progress these alternative measures at very short notice. The Scottish Government 
has been working closely with Defra and other devolved administrations on these 
provisions to ensure a workable regime for licensing and enforcement in the event 
that the UK leaves the EU without any deal or withdrawal agreement in place. 
 
It was only recently agreed that we would need to take this step, and to ensure a 
consistent approach we were required to work with Defra and the other devolved 
administrations on drafting these SSIs. It was therefore, not possible for us to lay 
these SSIs in advance of Defra’s timetable. We apologise for this but it has been 
completely outwith our control.  
 
The Scottish Government considers that it is necessary that these SSIs are in force 
for exit day to ensure the regulation of foreign fishing boats in the Scottish zone from 
day one in the event of a no deal EU exit. In order to operate an effective licensing 
regime it is unfortunately necessary for these SSIs to come into force ahead of the 
28 day period set out in legislation. 
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Agriculture Market Measures (EU Exit) (Scotland) (Amendment) Amendment 
Regulations 2019 (SSI 2019/89) 
 
Breach of laying requirements: letter to the Presiding Officer 
 
The Agriculture Market Measures (EU Exit) (Scotland) (Amendment) Amendment 
Regulations 2019, SSI 2019/89 were made by the Scottish Ministers under section 
2(2) of the European Communities Act 1972. 

They are being laid before the Scottish Parliament today, 13 March 2019, and come 
into force on 27 March 2019. 

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 (asp 
10) has not been complied with.  To meet the requirements of section 31(3) of that 
Act, this letter explains why. 

These Regulations correct an error in the Agriculture Market Measures (EU Exit) 
(Scotland) (Amendment) Regulations 2019 (S.S.I. 2019/73) (the “2019 Regulations”), 
the relevant part of which comes into force on 28 March 2019. 

The error was identified by the Delegated Powers and Law Reform Committee after 
the instrument was laid, and the Scottish Ministers undertook to correct it before that 
part of the 2019 Regulations came into force. 

These Regulations revoke regulation 5(3)(a) and (b) of the 2019 Regulations, which 
amend regulation 4 of the Beef and Veal Labelling (S) Regulations 2010 (S.S.I. 
2010/402) (the “2010 Regulations”).  Regulation 4 of the 2010 Regulations provides 
for it to be an offence to fail to comply with the provisions in EU legislation specified 
in that regulation. 

The failure to comply with section 28(2) of the 2010 Act is necessary both to comply 
with the undertaking given to the Parliament, and to ensure that it will continue to be 
an offence to fail to comply with Article 15a of Regulation (EC) No 1760/2000 
establishing a system for the identification and registration of bovine animals and 
regarding the labelling of beef and beef products. 
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