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DELEGATED POWERS AND LAW REFORM COMMITTEE 

AGENDA 

2nd Meeting, 2019 (Session 5) 

Tuesday 15 January 2019 

The Committee will meet at 10.00 am in the Adam Smith Room (CR5). 

1. Decision on taking business in private: The Committee will decide whether
to take items 5 and 6 in private.

2. Instruments subject to affirmative procedure: The Committee will consider
the following—

Housing (Scotland) Act 2006 (Modification of the Repairing Standard) 
Regulations 2019 [draft]; 
Housing (Scotland) Act 2006 (Supplemental Provision) Order 2019 [draft]; 
Cremation (Scotland) Regulations 2019 [draft].  

3. Instruments subject to negative procedure: The Committee will consider the
following—

First-tier Tribunal for Scotland Housing and Property Chamber 
(Procedure) Amendment Regulations 2018 (SSI 2018/378); 
Burial and Cremation (Pregnancy Loss Prescribed Information and Forms) 
(Scotland) Regulations 2018 (SSI 2018/384). 

4. Instruments not subject to any parliamentary procedure: The Committee
will consider the following—

Burial and Cremation (Scotland) Act 2016 (Commencement No. 3, 
Transitional, Saving and Transitory Provisions) Regulations 2018 
(SSI 2018/380 (C.24)); 
Domestic Abuse (Scotland) Act 2018 (Commencement and Transitional 
Provision) Regulations 2018 (SSI 2018/387 (C.25)); 
Spring Traps Approval (Scotland) Amendment Order 2018 
(SSI 2018/389); 
Social Security (Scotland) Act 2018 (Commencement No. 4 and Saving 
Provision) Regulations 2018 (SSI 2018/393 (C.26)). 
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5. South of Scotland Enterprise Bill: The Committee will consider further the 
delegated powers provisions in this Bill at Stage 1. 

 
6. Fisheries Bill (UK Parliament legislation): The Committee will consider a 

draft report on the powers to make subordinate legislation conferred on Scottish 
Ministers in the Fisheries Bill (UK Parliament legislation). 

 
 

Andrew Proudfoot 
Clerk to the Delegated Powers and Law Reform Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5212 

Email: andrew.proudfoot@parliament.scot 
 
 
 
The papers for this meeting are as follows— 
 
Agenda Items 2, 3 and 4  

Briefing on Instruments (private) DPLR/S5/19/2/1(P) 

Agenda Items 2 and 3  

Instrument Responses DPLR/S5/19/2/2 

Agenda Item 5  

South of Scotland Enterprise Bill - As Introduced 
 

  

South of Scotland Enterprise Bill - Delegated Powers 
Memorandum 
 

  

Briefing Paper (private) DPLR/S5/19/2/3(P) 

Agenda Item 6  

Fisheries Bill (UK Parliament legislation) - Bill Documents 
 

  

Fisheries Bill (UK Parliament legislation) - Legislative 
Consent Memorandum 
 

  

Draft Report (private) DPLR/S5/19/2/4(P) 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 

 
2nd Meeting, 2018 (Session 5) 

 
Tuesday 15 January 2019 

 
Instrument Responses 

 
INSTRUMENTS SUBJECT TO AFFIRMATIVE PROCEDURE 

 
Housing (Scotland) Act 2006 (Modification of the Repairing Standard) 
Regulations 2019 [draft] 
 
On 17 December 2018, the Scottish Government was asked: 
 
Section 22(b) of the Housing (Scotland) Act 2014 inserted paragraph (g) of 
subsection (1) of section 13 of the Housing (Scotland) Act 2006, including “, and” at 
the end of paragraph (f), which specifies that the list of requirements for a house to 
meet the repairing standard in paragraphs (a) to (g) is a cumulative list. 
 
Regulation 3(2)(c), (b) and (d) of this instrument (listed in that order because the 
paragraphs would come into force in that order) will insert paragraph (h), omit 
paragraphs (f) and (g), and insert paragraphs (i) to (k). However those provisions do 
not re-insert “, and”, or move its position within the list of paragraphs. 
 
1.         Is this an omission? Otherwise please explain why the drafting of regulation 
3(2)(b) to (d) is considered to be suitable to implement the proposed staged 
commencement of the requirements?   
 
2.         Is any corrective action proposed? 
 
The Scottish Government responded as follows: 
 
The Scottish Government notes that the original drafting of section 13(1) included a 
list of criteria with an “and” at the end of the penultimate paragraph and that when 
that list was amended by the Housing (Scotland) Act 2014 the “and” was moved to 
the new penultimate paragraph. Although, we agree that including the “and” at the 
end of the penultimate paragraph would have been consistent, we think that it is 
clear from the context of section 13(1) that the list of criteria is cumulative in nature. 
The “and” which currently appears in the list between paragraphs (f) and (g) will no 
longer appear once those paragraphs are repealed.  
 
We note that primary legislation sometimes uses conjunctions in lists but often there 
are lists which contain no conjunction which are clearly cumulative. One recent 
example can be found in section 9(3) of the Child Poverty (Scotland) Act 2017 which 
sets out the criteria which must be addressed in a delivery plan. Another recent 
example is in section 1 of the Social Security (Scotland) Act 2018. However, the 
Scottish Government accepts that to ensure a consistent approach to section 13(1), 
it may have been preferable to include an “and” after the new penultimate paragraph 
inserted by the Regulations. Therefore, we propose to use a correction slip to insert 
an “and” after paragraph (j) in regulation 3(2)(d). The SI Registrar has confirmed that 
he is content to issue such a correction slip and has also confirmed that the “and” 
after paragraph (f) will be omitted when that paragraph is repealed. 
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Housing (Scotland) Act 2006 (Supplemental Provision) Order 2019 [draft] 
 
On 19 December 2018, the Scottish Government was asked: 
 
The Scottish Government laid the Housing (Scotland) Act 2006 (Modification of the 
Repairing Standard) Regulations 2019 (the “Draft Regulations”) on the same day as 
the Draft Order. The Draft Regulations make amendments to the repairing standard, 
including the expansion of the definition of the repairing standard to include repairs 
to common parts. Article 2 of the Draft Order inserts a new subsection in section 16 
of the Housing (Scotland) Act 2006, to clarify that a landlord lacks the necessary 
rights to repair common parts where there is no consent given by the majority of 
owners of those common parts to repair them. Article 2 appears to modify the current 
exception to the landlord’s duty to comply with the repairing standard, to account for 
the expanded definition of that standard.  
 
The enabling power cited in the preamble is section 190 of the Housing (Scotland) 
Act 2006 (“the 2006 Act”), which empowers the Scottish Ministers to “make such 
incidental, supplemental, consequential, transitional, transitory or saving provision as 
they consider necessary or expedient for the purposes or in consequence of this 
Act”.   
 
1.            Please explain why it is considered that article 2 would (if approved) be 
properly made within the vires of section 190, given that the article appears to make 
provision which is supplemental to the provisions of the draft Regulations, rather 
than the provisions of the 2006 Act directly?   (For comparison, see the wider form of 
ancillary powers provision in section 95 of the Social Security (Scotland) Act 2018 
which expressly enables supplementary provisions for the purposes of that Act, or 
any provision made under it).   
 
2.            Please explain why it was not considered appropriate to cite the powers in 
subsections (1) and (3) of section 20A of the 2006 Act in the preamble, given that 
subsection (1) expressly permits the variation or extension of a landlord's duty to 
ensure a house meets the repairing standard, and subsection (3) expressly permits 
the modification of section 16 of the 2006 Act? 
 
The Scottish Government responded as follows: 
 
The Scottish Government does not agree that the wording of the power in section 
190 of the 2006 Act necessarily precludes provision being made that is supplemental 
to Regulations made under that Act. However, in this case, the Scottish Government 
considers that the power is being used to make provision that is supplemental to the 
2006 Act for the reasons set out below. 
 
The Scottish Government notes that the repair of common parts pertaining to a 
house has always formed part of the repairing standard by virtue of section 15 of the 
2006 Act. The amendment to section 16 by the draft Order to clarify that a lack of 
majority consent for repairs to common parts is to be treated as a lack of necessary 
rights flows directly from the duty to meet the repairing standard under section 14 of 
the 2006 Act, which includes common parts under section 15 of that Act (to which 
exceptions to the duty are set out in section 16). The amendment in the draft Order 
is unrelated to the amendments made in the draft Regulations. The provision made 
by the draft Order is not supplemental to the draft Regulations but is instead 
supplemental to the provisions set out in sections 14, 15 and 16 of the 2006 Act as 
read together and therefore is authorised by the power in section 190 of the 2006 Act 
to make supplemental provision. 
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The draft Regulations vary the repairing standard so as to include provision about 
safe access to and use of common parts as well as satisfactory locks on common 
doors in tenements (see regulation 3(2)(a) and (d)). However, the amendment in the 
draft Order is not supplemental to this variation. The provision in the draft 
Regulations does not come into force until 1 March 2024; whereas, the amendment 
to section 16 as set out in the draft Order comes into force on 1 March 2019.  
 
The Scottish Government has considered whether the amendment in the draft Order 
could have been made under the powers in section 20A of the 2006 Act on the basis 
that clarifying the exceptions to the duty could arguably be a variation of the repairing 
standard; however, given that the provision supplements the sections of the 2006 
Act, concluded that it was preferable to use the ancillary power in section 190 of the 
2006 Act which enables supplemental provisions for the purpose of the Act to be 
made. 
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INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 
 
First-tier Tribunal for Scotland Housing and Property Chamber (Procedure) 
Amendment Regulations 2018 (SSI 2018/378) 
 
On 21 December 2018, the Scottish Government was asked: 
 
1. (a)  Please explain why it is considered that the following provisions which are 

inserted by regulation 2(16) of the instrument are properly within the vires of 
paragraph 4(1) of schedule 9 of the Tribunals (Scotland) Act 2014 as rules”(i) 
regulating the practice and procedure to be followed in proceedings at the 
Scottish Tribunals, or (ii) containing provision...with respect to the Scottish 
Tribunals (including in relation to the exercise by them of their functions)”;  

       given that these provisions do not appear to make reference to the First-tier   
Tribunal, but generally provide for the functions and requirements of sheriff 
officers- 

 
       Rule 41B, 41C(1) and (2), 41D, 41E and 41F in the schedule of the First-tier 

Tribunal for Scotland Housing and Property Chamber (Procedure) Regulations 
2017 (SSI 2017/328);  

 
      (b) Why is it considered not to be appropriate that those provisions are made by 

Act of Sederunt under section 215 of the Bankruptcy and Diligence etc. 
(Scotland) Act 2007; given that the Parliament has so prescribed that the 
procedure and practice to be followed in the execution of any decree for 
removing from heritable property should be prescribed by Act of Sederunt?  

             
2. In relation to rule 41G of SSI 2017/328 (inserted by regulation 2(17)) why is it 

considered that this rule can properly be made within the vires of paragraph 4(1) 
of schedule 9 of the 2014 Act; given that section 1(7) of the Debtors (Scotland) 
Act 1987 appears to provide that the matters which are prescribed within rule 
41G should be prescribed by an Act of Sederunt?    
  

3. Similarly in relation to rule 41H of SSI 2017/328 (inserted by regulation 
2(17)), why is it considered that this rule can properly be made within the vires 
of paragraph 4(1) of schedule 9 of the 2014 Act; given that it appears that 
section 6(4) of the Debtors (Scotland) Act 1987 provides that the matters which 
are prescribed within rule 41H(2) should be prescribed by an Act of Sederunt?     
 

4. Is any corrective action proposed?             
 
The Scottish Government responded as follows: 
 
The Scottish Ministers have power, under paragraph 4(2) of schedule 9 of the 
Tribunals (Scotland) Act 2014 (“2014 Act”), to make Tribunal rules until the Scottish 
Civil Justice Council and the Court of Session take over this function once section 68 
of that Act is commenced. The power in paragraph 4 includes making rules which 
regulate the practice and procedure to be followed in proceedings as well as 
provision of other sorts appropriate with respect to the Scottish Tribunals (including 
in relation to the exercise by them of their functions). The principal regulations which 
are being amended (SSI 2017/328) include provision to enforce a decision of the 
First-tier Tribunal for Scotland Housing and Property Chamber as if it were an extract 
registered decree bearing a warrant for execution issued by the sheriff court (rule 41 
of schedule 1).  

4



 
DPLR/S5/19/2/2 

 
The power is framed in paragraph 4(2) to permit transitional provision in relation to 
the exercise of the Tribunal’s functions.  Section 63(1) and (4) of the 2014 Act 
provides for the enforcement of tribunal decisions by means provided for in Tribunal 
Rules, and that rules for that purpose may (in particular) do so by reference to the 
means of enforcing an order of the sheriff.  “Tribunal Rules” is defined in schedule 10 
of the Act by reference to section 68(2), to mean rules of a kind identical to those 
covered by the heads of paragraph 4(1)(b) and (2) of schedule 9.  (Section 68(2) is 
not, unlike section 68(3) and (4), disapplied by schedule 9, paragraph 4(1)(a) for the 
function of making such transitional “Tribunal Rules”.)  The Scottish Government 
considers under paragraph 4 of schedule 9 it is appropriate to make provision such 
as is made by adding rules 41B to 41F. 
 
To fulfil the policy of ensuring the First-tier Tribunal can enforce its orders in the 
same way as the sheriff court, amendments intended to primary and subordinate 
legislation by the First-tier Tribunal for Scotland Housing and Property Chamber 
(Incidental Provisions) Regulations 2019 [S.S.I. 2019/Draft] laid at the same time as 
this instrument would operate together with it, to provide for the enforcement of 
tribunal orders in the same manner as for decrees. 
 
The draft Incidental Provisions Regulations would amend the Bankruptcy and 
Diligence etc. (Scotland) Act 2007, amongst other legislation. Section 215 of that Act 
applies to certain decrees and other documents, but to apply it to tribunal orders, 
regulation 6(3)(a) would amend section 214, and also section 215 so it will read 
“procedure and practice…may be regulated and prescribed by Act of Sederunt or by 
rules made under section 68 or paragraph 4 of schedule 9 of the Tribunals 
(Scotland) Act 2014”. Where Parliament has conferred a power on the Scottish 
Ministers to make provision, the availability of a power to make court rules does not - 
in general terms - mean that power is unavailable.  Section 215 is also expressed 
permissively, and would in future be able to make provision for the First-tier Tribunal 
by Act of Sederunt.  Other regulation-making powers are conferred by the 2007 Act 
on Ministers concurrently with court rules powers, e.g. in Parts 6, 7 and 9 of that Act 
to prescribe additional particulars for an application to court for diligence processes 
in section 9C(2)(d) of the Debt Arrangement and Attachment (Scotland) Act 2002, 
sections 15D(2)(d) and 70A(3)(d) of the Debtors (Scotland) Act 1987, or the 
provision in section 73B of the 1987 Act on the form of a schedule of arrestment in 
execution).  
 
The Incidental Provisions Regulations would also make amendments to sections 
1(7) and 6(4) of the Debtors (Scotland) Act 1987 to insert reference to rules made 
under section 68 or paragraph 4 of schedule 9.  The relevant sections would 
therefore be applied by those amendments, and operate together with the provisions 
in the transitional rules to include the matters prescribed under rules 41G and 41H. 
Therefore, the Scottish Government does not propose any corrective action. 
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Burial and Cremation (Pregnancy Loss Prescribed Information and Forms) 
(Scotland) Regulations 2018 (SSI 2018/384)  
 
On 21 December 2018, the Scottish Government was asked: 
 
(1)       In the Forms 1, 2 and 3 contained in schedules 1, 2 and 3 (forms to authorise 
burial or cremation), why is it considered sufficient that in the signature details there 
is no indication that the address of the witness to the signature should be added 
(given that an address might be needed in future to identify or locate a witness)?    
Or has this been omitted?  
 
(2)       Also in those Forms, why is it sufficient that the name and signature of the 
person authorising should be added, and the date, but not their address?      
 
(3)       Is any corrective action proposed? 
 
The Scottish Government responded as follows: 
 
(1) Extensive consultation and collaboration was undertaken in the preparation of 
the Forms 1, 2 and 3 which will be used by hospital staff when discussing particularly 
sensitive matters with women who have suffered a pregnancy loss and with individuals 
who have been chosen by the woman to make arrangements on her behalf.  The forms 
are designed to reflect those discussions with the hospital staff. They are also 
designed to reflect current practice where the witness to the signatures on those forms 
will be a member of the staff of the hospital authority or body and that is why there is 
a space for the witness’s job title on each of the Forms.  In the event that there is a 
need to identify or locate a witness, the record of their full name and job title, as an 
employee of the health authority or body will be sufficient to allow that.   
 
Guidance for hospitals will accompany these Regulations and this aspect will be 
highlighted.  In the event that the witness is not a hospital employee the individual may 
still include their address details on the form.   
 
(2) Where the person who provides the authorisation is the woman whose 
pregnancy has ended, her name, address and CHI number will be included already 
on the addressograph label within the Forms.  As she is the patient, the health authority 
will have her contact details. 
 
Where the person providing authorisation is an individual named by the woman, the 
Regulations require the decision of the woman to be recorded in Form 2 (schedule 2) 
where the relationship to the woman and the individual’s contact details are included.  
The individual, when making the authorisation, will sign Form 3 (schedule 3) where 
that individual’s relationship to the woman is again recorded.  It is considered that 
these details will be sufficient were there a need to identify or locate the authorised 
individual in future. 
 
Where the person providing authorisation to the hospital is the nearest relative of a 
still-born child, and is not the mother, the person’s relationship to the still-born child 
will be recorded on the form and will be kept on the patient’s (mother’s) medical record.  
It is considered that these details will be sufficient were there a need to identify or 
locate the next of kin in future. 
   
Guidance for hospitals will accompany these Regulations and this aspect will be 
highlighted also.  Should the next of kin wish to record their address, they may still 
include their address details on the form.   
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(3) No corrective action is proposed. 
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