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Passage of the Bill 

The Damages Bill (SP Bill 35) was introduced in the Scottish Parliament on 14 
June 2018 by Michael Matheson MSP, the then Cabinet Secretary for Justice.  

The Economy, Energy and Fair Work Committee took the role of lead 
committee for scrutiny of the bill. It took Stage 1 evidence in October and 
November 2018.  

The Committee published its Stage 1 report on 3 December 2018. The 
Scottish Government responded on 12 December 2018. The Stage 1 debate 
took place on 18 December 2018.  

Stage 2 amendments were considered by the Economy Committee on 22 
January 2019.  

The Stage 3 debate took place on 19 March 2019, and the Bill was passed 
unanimously on that date. The Bill received royal assent on 24 April 2019.  

Purpose and objectives of the Bill 

The Bill deals with technical issues about how payments are calculated and 
made when someone claims compensation for future loss in personal injury 
cases. Future loss covers losses an injured person may experience in the 
future, such as future care costs or future lost earnings. 

https://www.parliament.scot/parliamentarybusiness/Bills/18113.aspx
https://sp-bpr-en-prod-cdnep.azureedge.net/published/EEFW/2018/12/3/Stage-1-Report-on-Damages--Investment-Returns-and-Periodical-Payments---Scotland--Bill/EEFW052018R10Rev.pdf
https://www.parliament.scot/S5_EconomyJobsFairWork/Inquiries/20181213-SG_Response-Stage_One_Report.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11854&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11904&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11904&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12006&mode=pdf
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Provisions of the Bill 

The Bill would: 

• reform the way the “discount rate” is calculated – the discount rate 
is the adjustment made to a compensation award for future loss to 
reflect the fact that the injured party receives the compensation before 
the loss occurs (so that it can gain or lose value).  

• give the courts the power to require payment of compensation via 
periodical payment orders – which allows payment by regular 
instalments rather than a lump sum.  

Parliamentary consideration 

Discount rate 

The Bill set out a standard methodology for calculating the discount rate. This 
used a cautious, notional investment portfolio to calculate expected returns. A 
series of standard adjustments were then made to reach the discount rate.  

At Stage 3, MSPs agreed to increase the deduction made to take account of 
costs relating to financial advice and taxation from 0.5% to 0.75%. 

A Stage 2 amendment increased the period between reviews of the discount 
rate methodology from three to five years. This was seen as reducing the risk 
of the parties to court action trying to manipulate a case’s progress. They may 
do this in the hope that the case would be settled when a discount rate more 
favourable to their interests was in force.  

A Stage 2 amendment also made it explicit that Scottish Ministers must review 
the make-up of the “notional investment portfolio” at the same time as the 
discount rate was reviewed.  

Periodical payment orders 

At Stage 2, the Bill was amended to require the courts to specify their reasons 
for believing that ongoing payment from the defender was “reasonably secure” 
when issuing a periodical payment order.  

A Stage 3 amendment would place an obligation on the courts to have regard 
to the injured person’s preference when deciding whether to impose a 
periodical payment order. This addressed concerns that pursuers might have 
legitimate reasons for wanting a lump sum payment instead.  


