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Passage of the Bill 

The Civil Litigation Bill (SP Bill 14) was introduced in the Scottish Parliament 
by Michael Matheson, then Cabinet Secretary for Justice, on 1 June 2017.  

The Justice Committee was the lead committee for scrutinising the Bill. It took 
Stage 1 evidence in September, October and November 2017.  

The Committee’s Stage 1 Report was published on 21 December 2017. The 
Scottish Government responded in January 2018. 

The Stage 1 debate took place on 16 January 2018.  

Stage 2 consideration took place at Justice Committee meetings on 27 
February 2018 and 6 March 2018.  

The Stage 3 debate took place on 26 April 2018 and 1 May 2018. The Bill was 
passed unanimously on 1 May 2018.  

Purpose and objectives of the Bill 

The Bill would implement those recommendations of the Review of Expenses 
and Funding of Civil Litigation in Scotland (2013) which require legislation. 
This review is more commonly referred to as the Taylor Review.  

The Bill’s aim is to improve access to justice by making the costs of civil court 
action more predictable and increasing the options available to pay for court 
action.  

https://www.parliament.scot/parliamentarybusiness/Bills/104998.aspx
https://sp-bpr-en-prod-cdnep.azureedge.net/published/J/2017/12/21/Stage-1-Report-on-the-Civil-Litigation--Expenses-and-Group-Proceedings---Scotland--Bill/JS052017R24.pdf
http://www.parliament.scot/S5_JusticeCommittee/Inquiries/20180111CLBill-SGresponsetoStage1Report.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11303&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11386&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11386&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11399&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11484&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11498&mode=pdf
https://www2.gov.scot/Publications/2013/10/8023
https://www2.gov.scot/Publications/2013/10/8023
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The Bill would also take forward several outstanding proposals from the 
Scottish Civil Courts Review (2009) – also known as the Gill Review. This 
recommended wide-ranging reforms to the civil court system in Scotland to 
make it more effective and efficient.  

Provisions of the Bill 

The Bill’s main provisions would: 

• regulate no win, no fee agreements, including damages-based 
agreements (where lawyers get a percentage share of compensation in 
successful cases); 

• introduce qualified, one-way costs shifting (QOCS) in personal injury 
cases – this alters the normal rule that the loser pays the winner’s legal 
expenses;  

• place requirements of third parties who fund litigation for financial gain 
(and are not otherwise involved in the legal action); 

• require transparency in relation to funding arrangements from all those 
who bring civil court action; 

• create salaried posts for auditors of court (who deal with disputes over 
claims for legal expenses between parties to court action); and 

• introduce powers to create court rules governing “group proceedings” – 
were one set of legal proceedings are brought by two or more parties 
so that costs and risks can be shared.  

Parliamentary consideration 

There were a number of controversial areas as the Civil Litigation Bill 
progressed through the Scottish Parliament. In summary, these were: 

Regulation of claims management companies 

Claims management companies negotiate compensation claims on behalf of 
injured people, but they do not employ solicitors or represent people in court. 
There have been concerns that some claims management companies behave 
unscrupulously. 

Claims management companies were previously regulated in England and 
Wales, but not in Scotland.  

The Civil Litigation Bill did not contain any provisions on regulation. However, 
the Justice Committee recommended that claims management companies 
should be regulated. As a result, the Scottish Government agreed to the 
extension to Scotland of proposals in Westminster legislation for regulation by 
the Financial Conduct Authority.  

https://www.scotcourts.gov.uk/about-the-scottish-court-service/the-scottish-civil-courts-reform
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Treatment of compensation for future loss 

Someone who is seriously injured may claim compensation for losses which 
will happen in the future, such as future care costs and loss of future earnings.  

Under the Bill’s proposals for damages-based agreements, lawyers would be 
able to claim a percentage of an injured person’s compensation if the case 
was won. This would include compensation for future loss in certain cases. 
This led to concerns that injured people may be left with insufficient 
compensation to meet their future needs.  

The Bill was amended at Stage 2 to exclude compensation for future loss from 
the percentage take in damages-based agreements. However, the Bill was 
amended again at Stage 3 to reverse this change. MSPs were persuaded that 
lawyers may not be prepared to take on complex future loss cases under a 
damages-based agreement unless their remuneration was increased in this 
way.  

Qualified, one-way costs shifting 

Under QOCS, the injured person is not liable for the defender’s legal 
expenses if they lose but can still claim their expenses from the defender if 
they win. If an injured person conducts their case in a dishonest or 
unreasonable way, they can lose the protection of QOCS. 

Amendments at Stage 2 changed the tests to lose QOCS protection to cover 
fraudulent behaviour as well as words. They also clarif that activities which 
occurred before the claim came to court were covered.  

Stage 2 amendments also established that unreasonable behaviour was to be 
judged on the definition of “Wednesbury unreasonableness”. This is a 
decision so unreasonable that no reasonable person acting reasonably could 
have reached it.  

Group proceedings 

The Bill would enable court rules creating group proceedings to be brought 
forward. Such proceedings would be run on what is called an “opt-in” basis. 
Those who wish to join the court action would have to positively choose to do 
so.  

However, some stakeholders argued that a facility for “opt-out” proceedings 
was important for taking low value consumer cases. In an “opt-out” procedure, 
action is brought on behalf of all those estimated to have suffered loss. If 
someone does not want to participate, they have to opt-out.  

The Bill was amended at Stage 2 to allow rules for opt-out proceedings to be 
brought forward. It was further amended at Stage 3 to make clear that opt-in 
and opt-out rules did not have to be brought forward at the same time.  
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Post-legislative scrutiny 

There was significant debate during the passage of the Bill about whether it 
was likely to increase access to justice or encourage more spurious claims.  

For this reason, it was amended at Stage 2 to require the Scottish 
Government to carry out post-legislative scrutiny after five years. This would 
cover all the provisions, with a particular focus on those dealing with QOCS 
and group proceedings.  

It was amended again at Stage 3 to clarify that the group proceedings 
provisions would be reviewed five years after court rules became operational.  


