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EXPLANATORY NOTES

INTRODUCTION

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.

3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, noneis given.

THE BILL

4. The Bill isin 4 Parts.

5. These are:
* Part 1 - Charities
* Part 2—Fundraising for benevolent bodies
e Part 3—Investment powers of trustees
e Part 4 — General and supplementary.

6. Commentary explaining the provisions introduced by each Part is provided below.

COMMENTARY ON PARTS
PART 1. CHARITIES
Chapter 1 — Office of the Scottish Charity Regulator

7. Section 1 establishes the Office of the Scottish Charity Regulator (OSCR). Firstly an
office (or position) known as the " Office of the Scottish Charity Regulator” is established. A
separate body corporate is then established. This is a body with a legal personality, known as
“the Scottish Charity Regulator”. This body is then appointed to be the holder of the office that
was initially established. Because the charity regulator has aready commonly become known as
OSCR, thisis the term that is used throughout the Bill to mean the officeholder. Section 1 aso
sets out OSCR’s general functions. These are to determine charitable status, keep a public
register of charities, encourage facilitate and monitor compliance with charity legidlation,
investigate misconduct and take remedia or protective action if necessary and to advise or make
proposals to the Scottish Ministers on matters relating to its functions. Schedule 1 deals with the
detailed membership arrangements for the Scottish Charity Regulator, with paragraphs 2 and 3
providing for the Regulator’s members and the chair and deputy being appointed by the Scottish
Ministers (after norma public appointment procedures). Certain categories of person are
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disqualified from being members (e.g. MSPs, MPs, MEPs, office holders of the Scottish
Administration or others which may be prescribed by an Order made by the Scottish Ministers).
The terms and conditions (including remuneration and allowances) of the Regulator’s members
may be determined by the Scottish Ministers. Paragraph 4 allows the Regulator to appoint a
chief executive and other employees, under terms and conditions which require the Scottish
Ministers approval. Although not covered by the Bill, it is intended that OSCR will become a
non-Ministerial office holder of the Scottish Administration (i.e. a non-Ministerial department)
and that the employees will be civil servants. The formal mechanism for thiswill be by a section
104 order made by Westminster under the Scotland Act 1998, following enactment of this Bill.

8. Section 2 stipulates that OSCR must prepare and publish an annual report on the exercise
of its functions, send a copy to the Scottish Ministers and lay a copy before the Scottish
Parliament.

Chapter 2 — Scottish Charity Register

9. Section 3 provides that OSCR must keep a public register of charities, reviewing it from
time to time, and keeping it up to date. The section specifies certain information that the register
must contain for each charity. This mandatory informationis:

e the name of the charity;

» the principal office or the name and address of one of the charity trustees (unless, under
subsection (4), OSCR is satisfied it is necessary to protect an individua or the charity’s
premises);

e thecharity’s purposes; and

e certain other information (including whether it is a designated religious charity or
national collector).

10. In addition the register must include the dates of any directions or notices under the Bill
that have been given to the charity by OSCR until the direction or notice has been complied
with, when it is to be removed.

11. The Scottish Ministers may (under section 3(3)(f)) make regulations to add to the
mandatory information to be held on the register and OSCR may aso decide (subsection 3(g)) to
include other information if it seesfit.

12.  Section 4 sets out the information that must be provided to OSCR by an applicant wishing
to be entered on the register. This information includes the information required to be shown on
the register and also a statement of the applicant’s purposes, constitution and the most recent
statement of account (if thereisone). Asaresult of section 5 the register will only hold details
of organisations that OSCR considers meet the charity test (see below) and do not have
inappropriate names.  The Scottish Ministers may make regulations (section 6) to set out further
details relating to the form of application for the register and the process by which OSCR will
determine applications.
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The charity test

13.  Section 7 sets out the charity test that must be satisfied by every body on the register. The
test consists of two parts: the purposes of the body must be exclusively charitable and it must
provide public benefit, either in Scotland or elsewhere. Unlike in the previous charity definition,
none of the charitable purposes are assumed to provide public benefit. In addition, the body
must be non-property-distributing, free from the control of Scottish Ministers or Ministers of the
Crown, and non-political. However subsection 4A alows the Scottish Ministers to disapply, by
affirmative order, either or both of the first two of these criteria.

14.  The charitable purposeslisted in section 7(2) are:
e prevention or relief of poverty;
» advancement of education;
e advancement of religion;
» advancement of health;
* thesaving of lives,
* advancement of citizenship or community development;
e advancement of the arts, heritage, culture or science;
* advancement of amateur sport;

» the provision of recreational facilities with the object of improving the conditions of
life for the persons for whom the facilities are primarily intended (this purpose is
intended to preserve the charitable purpose covered by the Recreational Charities Act
1958);

* advancement of human rights, conflict resolution or reconciliation;
* thepromotion of religious or racial harmony;

* thepromotion of equality and diversity;

* advancement of environmental protection or improvement;

* therelief of those in need by reason of age, ill-health disability, financia hardship or
other disadvantage;

¢ advancement of animal welfare; or

e any other purpose that may reasonably be regarded as analogous to any of the
preceding purposes.

Further detail is provided by subsection 2A which clarifies that:

» the advancement of health includes the prevention or relief of sickness, disease or human
suffering;

» theadvancement of citizenship and community development includes rural or urban
regeneration, and the promotion of civic responsibility, volunteering, the voluntary sector
or the effectiveness or efficiency of charities;
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* sport means sport which involves physical skill and exertion;

» theprovision of recreational facilities applies only in relation to those which are primarily
intended for persons who have need of them by reason of their age, ill-health, disability,
financia hardship or other disadvantage or are available to members of the public at large
or to male or female members of the public at large (again, this seeks to preserve the
terms of the Recreational Charities Act 1958);

« therelief of thosein need includes therelief given by the provision of accommodation or
care; and

» theadvancement of any philosophical belief (whether or not involving belief in agod) is
analogous to the purpose for the advancement of religion.

Public benefit

15. Section 8 sets out certain criteria to which OSCR and the courts must have regard when
determining whether a body provides public benefit. The first criterion covers the extent of any
benefit gained by members or other persons or the disbenefit incurred by the public as a result of
the body’s functions compared to the benefit to the public. The second criterion covers the
extent to which any condition (including any charge or fee) restricting persons from obtaining
the benefits from a body’ s functions may be unduly restrictive if only a section of the public can
receive those benefits.

16. Section 9 gives OSCR a statutory duty to issue guidance, following consultation with
representatives of the charitable sector and such other persons as it sees fit, on how it determines
whether a body meets the charity test.

Charity names and status

17. Section 10 sets out the circumstances when a body’s (including SCIOs) name may be
considered to be objectionable. These are to ensure that an applicant’s, charity’s or proposed
SCIO’s name is not too similar to that of another charity, likely to mislead the public, give the
impression (falsely) that the body is connected to the Government, local authority etc., or is
offensive.

18. Under section 11 a charity must inform OSCR at least 42 days before it wishes to change
its name, and unless OSCR directs the charity not to do so within 28 days, permission is deemed
to have been granted. OSCR may refuse to the change only if it considers the proposed name
falls within the circumstances describes in section 10 as objectionable.

19. If acharity considers that another charity has a name too similar to its own, it can ask
OSCR to review the names (section 12). If satisfied that there may be confusion, OSCR must
direct either or both of the charities to change its name and must remove from the register a
charity which refuses.

References to charitable status

20. Section 13 places restrictions on the way that bodies may use the term “charity” to
describe themselves in order to protect the charity brand and attempt to avoid confusion for the
public. Under section 13(1), only bodies entered in the Scottish Charity Register (“the
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Register”) may refer to themselves as a “charity”, a*“charitable body”, a “registered charity” or a
“charity registered in Scotland”. Bodies registered elsewhere, such as with the Charity
Commission in England and Wales often currently refer to themselves as “registered charities’,
but under this Bill they will not be able to do thisin Scotland unless they are also registered with
OSCR or specifically note that they are “registered in England and Wales’ or “with the Charity
Commission”.

21. Under section 13(2), bodies on the Register which are established under the law of
Scotland, or are managed or controlled in Scotland may use the terms “Scottish Charity” or
“registered Scottish charity” to describe themselves. This provision ams to distinguish those
charities which are directly registered with OSCR and based in Scotland from those which may
be based el sewhere but also operate here.

22. A large number of “foreign” charities (i.e. registered outside Scotland) may only have
relatively minor operations in Scotland, such as sending a newsletter or information to Scottish
members, awarding a grant to a body in Scotland or merely advertising in a newspaper which
may also be seen in Scotland. Under section 14, as long as they are registered elsewhere, do not
occupy premises or carry out activities in an office, shop etc. in Scotland, these bodies may
operate in Scotland using the term “charity” without having to register with OSCR only if they
also refer to the territory where they are registered as charities. Hence such a body might, for
example, refer to itself factually as a “charity registered in England and Wales’ a “French
charity” or a“charity recognised by the Inland Revenue’ in Northern Ireland.

23. Itisintended that all charities will have to clearly label their main documents to show that
they are a charity and are registered (with names as set out above). Section 15 confers powers
on the Scottish Ministers to make regulations requiring this and setting the detailed provisions
about which documents must state a charity’s name etc. Thiswill alow the Scottish Ministersto
vary the documents to be labelled over time as different forms of communication or finance are
introduced or to exempt certain charities or types of charity from some of these requirements.
Initially, after allowing sufficient time for existing stocks of documents to be used upiit is
expected that charities will have to label documents such as cheques, credit cards and annual
reports, headed notepaper, raffle tickets and other advertising material etc.

Changes

24.  Many changes that a charity may wish to make to its constitution may only be made with
the consent of OSCR. This is because these changes could affect a charity’s status on the
Scottish Charity Register. Section 16 lists those changes requiring OSCR’ s consent as amending
the charitable purposes in its constitution, amalgamating with another body, winding up or
dissolving. If the change isto amend its purposes, the charity must give OSCR 42 days notice of
the proposed change and may not carry out the change without OSCR’s consent. For the other
changes, unless OSCR is willing to consent to the changes it must, within 28 days of being
informed of the charity’s proposals, either refuse consent to the change or direct the charity not
to make the change for a set period (up to 6 months) whilst it makes a determination. If neither
of these actionsistaken, OSCR is considered to have consented to the proposal.

25. Severa other types of change which a charity may wish to make to its organisation may
be made without OSCR’s consent (section 17), but the charity must inform OSCR within 3



This document relates to the Charities and Trustee Investment (Scotland) Bill
as amended at Stage 2 (SP Bill 32A)

months of the action being taken. These changes include: a change to the charity’s principal
office or name of charity trustee specified on the register, other changes to details on the register,
changes to its constitution (apart from its purposes), any amalgamations, winding up or
dissolving actions taken by the charity (following OSCR’s agreement). Similarly OSCR must be
informed of changes within 1 month following orders by the court to wind up or put the charity
into administration or appoint areceiver.

Removal from the Register

26.  Section 18 requires OSCR to remove a charity from the Scottish Charity Register within
28 days of receiving an application from the charity itself requesting this, and to confirm in a
notice that this has been done.

27. Under section 30(1), one of the options available to OSCR upon completion of inquiries
about a charity isthat it may remove a charity from the register if it is satisfied that the charity no
longer meets the charity test. If OSCR, following inquiries into a charity, gives adirection to the
charity to take certain steps, but the charity fails to comply, OSCR must remove the charity from
the register.

28. However, even when a body has been removed from the Register, any assets held by the
body before it was removed which were raised to be used for charitable purposes are effectively
“locked” for charitable uses. Section 19 protects such assets, ensuring that several provisions of
the Bill continue to apply to them, despite the charity’s removal from the register. The following
provisions continue to apply:

»  Sections 28 and 29: power of OSCR to make inquiries about charities (i.e. the body
holding the protected assets), and to obtain documents and information;

*  Sections 31(1) to (3), and (5) to (9): powers of OSCR following inquiries,

»  Section 32: notices and directions under section 31;

*  Section 33(2) to (4): reports on inquiries;

*  Section 34(1) to (3), (4)(a) to (c) and (f) to (h), (6) and (9)(b): Powers of Court of
Session;

»  Section 37: on charging expenses for atransfer scheme; and

»  Chapter 6: sections 45 and 46 on charity accounts.

29. These provisions alow OSCR to continue to oversee the use of the locked assets even
though the body holding them is no longer a charity. It can investigate and take action if
required. It can ensure that the body continues to prepare accounts showing how the assets are
being used.

30.  Under section 19(4), OSCR may apply to the Court of Session for a scheme to transfer the
locked assets of a charity removed from the register to another charity. A transfer scheme may
only be approved if the Court is satisfied that it is needed to protect the assets or secure their
proper application for the original purposes, and that such atransfer isthe better way for thisto
be achieved. Section 19(8) allows the Scottish Ministers to exclude certain property which they



This document relates to the Charities and Trustee Investment (Scotland) Bill
as amended at Stage 2 (SP Bill 32A)

specify in an affirmative order from this section. The Scottish Ministers would have to have
made an order specifying either items or types of property or property owned by particular
persons which come under this description. This would, for instance, allow the Scottish
Ministers to ensure that national assets owned by a charity removed from the Register could not
be transferred to other bodies, potentially being lost to the nation.

Chapter 3 - Co-operation and information

Co-operation

31. Section 20 provides a statutory duty for OSCR to seek to secure co-operation with other
relevant regulators, which are defined in subsection 2 as public bodies or office-holders with
functions that are similar to those of OSCR, or conferred on them to allow them to regulate
persons for other purposes. This provision is intended to ensure that where possible the burden
of dual or multiple regulation on the same body by several regulators is minimised.

32.  Subsection (3) requires OSCR and any other regulator which has been authorised (under
section 38(2)) to carry out OSCR'’ s functions to co-operate with each other so far asis consistent
with their proper functions.

33.  Subsection (4) emphasises that there is no requirement for either party co-operating in
relation to this section to share information with anyone that they are prevented from disclosing
by any other law. Hence no information that is restricted from disclosure by the Data Protection
Act may be disclosed by one regulator to another.

Public access to Register

34. Section 21 requires OSCR to make the Scottish Charity Register available for public
inspection. It is expected that OSCR will use its web-site to make the register widely and freely
available and to publicise its arrangements, but it will also be available, free, at the OSCR
principal offices and otherwise as it thinks fit. This may, for instance, mean providing
information from the register in Braille, large-print or other medium as requested. OSCR may
also charge a fee, limited to the cost of supply, for preparing information if this is provided by
alternative means or in other places.

Power of OSCR to obtain documents and information

35.  Under section 22 OSCR may require, by notice, any charity to provide it with documents
or information which it requires for the charity register, unless the charity would be entitled to
refuse on the grounds of confidentiality in the Court of Session.

Entitlement to be given information by charities

36. Under section 23 a charity must provide to any person who makes a reasonable request, a
copy of its constitution or latest statement of accounts (in what ever reasonable format that it is
requested). The charity may charge a fee, limited to the lesser of the cost of supply or a
maximum fee that the Scottish Ministers may set out in an order. However, the Scottish
Ministers may make an order that exempts charities from this duty (section 23(3)).
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Sharing information

37. Section 24 sets out provisions to allow OSCR to disclose information to other public
bodies or officeholders (e.g. regulators) and for them to disclose information to OSCR for
purposes connected with their functions. Subsection (1) permits OSCR to disclose information
to any public body or office holder. Subsections (2) and (3) alow several Scottish public
bodies to disclose information to OSCR to assist it in its functions. Such disclosure is subject to
any obligations as to secrecy or other restriction on disclosure of information however imposed
(section 25(1).

38. Section 25 allows the Scottish Ministers to designate any public body or officeholder,
whether in Scotland or not, such that OSCR may provide information to them (subsection
(3)(@)) or may designate any Scottish public authority to allow it disclose information to OSCR
(subsection (3)(b)), without any obligation as to secrecy or other restriction on disclosure of
information. This section also removes restrictions on disclosing information to OSCR by a
charity trustee, independent examiner or auditor of a charity’s accounts. Under section 26, it is
an offence (with a penalty set at level 5 (currently £5000) or imprisonment up to 6 months on
summary conviction) to provide false or misleading information to OSCR knowingly or to alter,
conceal or destroy it deliberately.

Chapter 4 — Supervision of charities

Inquiries about charities etc.

39. Section 28 gives powers to OSCR to make inquiries about charities, other bodies or a
person appearing to represent themselves as, or as acting for, a charity, for either general or
particular purposes. Under subsection (2), OSCR may direct a person or body in regard to its
inquiries, not to undertake specified activities for a period of up to 6 months. Subsection 5
provides that it is an offence to fail to comply with such a direction without reasonable excuse
and subsection (5) sets the level of fine to be level 4 (currently £2500) or imprisonment not
exceeding 3 months, or both.

Power of OSCR to obtain information for inquiries

40. Under section 29, OSCR may require, by notice, any charity to provide it with documents
or information which it considers necessary for its inquiries, unless the charity would be entitled
to refuse on the grounds of confidentiality in the Court of Session. Subsection (4) prevents
OSCR from disclosing any information or explanation obtained under this section except for the
purposes of its inquiries. Subsection (5) allows OSCR to pay a person expenses reasonably
incurred in providing information under subsection 1. Subsection (6) provides that it is an
offence to fail to comply with a notice without reasonable excuse and sets the level of fine to be
level 4 (currently £2500) or imprisonment not exceeding 3 months, or both.

Powers of OSCR where a charity no longer meets charity test

41.  Section 30 requires OSCR to take actions if it appears to OSCR, as a result of inquiries,
that a charity no longer meets the charity test. OSCR must either direct the charity to take steps
OSCR considers necessary to meet the test (which may include applying to OSCR for approval
of a reorganisation scheme to reform the charity’s constitution) or remove the charity from the
register. If the charity failsto comply with the direction OSCR must remove it from the register.
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Other powers of OSCR following inquiries

42.  Section 31 sets out further powers which OSCR may use following inquiries which have
been made under section 28. If it appears to OSCR that there has been misconduct (which
section 103 defines as not including minor mismanagement) in the administration of a charity or
that it is necessary for action to be taken to protect a charity’ s property or ensure that property is
used for charitable purposes, OSCR may (subsection (4)) suspend a charity trustee, agent or
employee. Alternatively OSCR may (subsection (6)) give adirection to restrict the transactions
or the payments that may be made in the administration of the body without OSCR’s consent.
This is intended to protect the assets of a charity or a body that was representing itself as a
charity. OSCR may aso (subsection (7)) direct a financial institution (bank) or person holding
property for a charity not to part with it without OSCR’s consent. This will allow OSCR to
ensure that assets raised for charitable purposes are not removed from a charity or body,
protecting them for use for those purposes.

43.  Where it appears to OSCR, following inquiries, that a body has been falsely representing
itself to be a charity, it may direct (section 31(5)) the body or person to stop doing so.

44.  Where it appears to OSCR, following inquiries, that a person has been claiming to act for
a charity, it may (section 31(8)) direct the person to stop representing itself as a charity and to
pay to the charity or body any assets that it had collected. OSCR may also direct a bank to pay
sums collected for the charity or not to part with the property without OSCR’s consent. Thiswill
ensure that OSCR has powers to require any assets raised in the name of a charity to be passed
on to that charity.

45.  Section 32 provides details concerning the making and delivery of directions and notices
in section 31. The maximum period for which OSCR may make directions is 6 months.
Subsection (5) provides that it is an offence to fail to comply with a section 31 direction from
OSCR, with the maximum penalty on summary conviction being level 5 on the standard scale
(currently £5000) or maximum of 6 months imprisonment, or both.

Reportson inquiries

46. Under section 33, if OSCR takes direct action following inquiries under section 28 it must
prepare a report about the inquiry and send a copy to the person in respect of whom the inquiry
was made and publish it as it sees fit. Under subsection (1)(b) OSCR must also (unless it has
previously prepared a report on the subject of those inquiries) prepare areport if it is requested to
do so by the person of whom the inquiries were made. A report prepared under this section by
OSCR may relate to two or more inquiries, meaning that for instance, OSCR may prepare a
single report on the results of inquiries into a group of charities or on an annual monitoring
exercise involving al charities. It is assumed that such reports will be published on the OSCR
website. OSCR may aso prepare reports about other inquiries it makes under section 28. In
preparing these reports, subsection (3) provides that OSCR must not identify the name of any
person except those in respect of whom the inquiry is made or publish any particulars that could
identify any person unless OSCR is satisfied that it is required to avoid impairing the
effectiveness of the report.

10
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Powers of Court of Session

47.  After making inquiries, OSCR may (as described in relation to section 28 to 31) take
certain actions directly for a maximum period of 6 months. However, under section 34,
following its inquiries OSCR may apply to the Court of Session for certain other or further
actions to be taken. |If it appears to the court that misconduct has occurred, to protect the
property of the charity or to ensure that property is used for the charity’s purposes it may
interdict the charity from taking prescribed actions, appoint a judicia factor to manage the
charity’ s affairs, appoint atrustee to a charitable trust, suspend or remove a trustee or manager of
a charity, freeze its bank account and property. If it appears to the court that a body has been
representing itself as a charity when it is not, it may interdict the body from this action, and aso
take similar actions that it may do against a charity.

48. Hence, if OSCR considers that action is required to be taken against a charity or body for
longer than 6 months or to remove a trustee or appoint a factor, it must apply to the Court of
Session.

Transfer schemes

49. Section 35 allows the Court of Session, if OSCR applies to it, to transfer the assets of a
charity, or a body that has been representing itself as a charity, to another charity on certain
conditions set out in subsection (2). These are that there has been misconduct or the transfer is
necessary to protect the charity’s assets or merely to better achieve the charity’ s purposes.

Powersin relation to English and Welsh charities

50. Section 36 allows the Court of Session to take action to protect the assets of a charity
registered in England and Wales or a body not required to register (e.g. an exempt or excepted
body under the Charities Act 1993) which are held in Scotland. The procedure (in subsection 5)
is that the Charity Commission would request OSCR to apply to the court, and if satisfied that
misconduct has taken place and that the assets require protecting, the court may order the person
or ingtitution holding the assets not to part with them without the court’ s consent.

Delegation of functions

51. Section 38 alows OSCR to delegate certain of its regulatory functions to other regulators
with devolved powers, hence the reference to a Scottish public authority with either mixed
functions or no reserved functions. It may only delegate those functions relating to the
supervision of charities in sections 28 to 35 (except section 30) (i.e. inquiries about charities,
obtaining information and powers following inquiries).

52.  Section 38(1) places OSCR’s powers for its regulatory functions in relation to charitable

registered socia landlords in Scotland with the Scottish Ministers. It is intended that this
function will be carried out by Communities Scotland (CS) on the Scottish Ministers' behalf.

Chapter 5— Reorganisation of charities

53. Sections 40 and 41 provide a new regime alowing charities (which do not otherwise have
the power in their own constitutions to reorganise themselves) to do so by seeking OSCR’s

11
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approval. Currently this process normally has to be undertaken by applying to the Court of
Session.

54. Under section 40, OSCR may approve a reorganisation scheme of a charity as long as
certain conditions are satisfied. These conditions are that the charity’s purposes have been
fulfilled as far as possible, can no longer be given effect to, are no longer charitable purposes, no
longer provide an effective means of using its property or that part of the charity’s constitution is
no longer desirable. In addition, OSCR must be satisfied that the reorganisation will allow the
charity’s resources to be better used for its charitable purposes. Under sections 40(2) and (3),
the Scottish Ministers may make regulations setting out the detailed procedures relating to
OSCR’s dealing with charity reorganisations.

55. It is also worth noting that section 43(4) ensures that the new provisions do not prevent
the Court of Session applying a cy pres scheme to reorganise a charity should it wish. This
would normally be at the request of the charity or another person. Section 43(5) prevents
charities established by Roya Charter, warrant or other enactment and a trust with property held
by aloca authority from using the provision in sections 40 and 41. However, a charitable
endowment (either educational or non-educational) established under the Education (Scotland)
Act 1980 may make use of the reorganisation provisions (sections 43(6) and (7)).

Section 44 Endowments

56. Section 44 provides that educational and non-educational endowments that are aso
charities will be covered by the reorganisation provisions in this part of the Bill, rather than the
regime set out in Part VI of the Education (Scotland) Act 1980. However, section 104 of that
Act, which requires a register of educational endowments to be maintained by the Scottish
Ministers (in fact by the Student Awards Agency for Scotland on the Scottish Ministers' behalf)
continues to apply.

Chapter 6 — Charity accounts

Accounts

57. Asunder current legidlation (sections 4 and 5 of the 1990 Act), section 45 requires all
charities to keep proper accounting records. Charities must also prepare an annual statement of
account and report on their activities, have these audited or independently examined (depending
on the size of the charity) and provide a copy of the statement to OSCR. Accounting records
must be retained for at least 6 years. Subordinate legislation will be prepared to set out the
detailed requirements of the accounts to be prepared as this is the simplest means of allowing
updating of thresholds and keeping abreast of changes in accounting methods. It is expected that
the standard of accounts set out in regulations will accord closely with the UK Statement of
Recommended Practice for Charities an updated version of which is currently being prepared on
behalf of the Accounting Standards Board.

58. The regulations on accounting will also be used to set out different requirements for
different classes or type of charities. For instance, religious bodies may, as now, be allowed to
prepare accounts in a sightly different format, as long as they meet equivalent standards to other
charities. Regulations will also set out the thresholds by which different sizes of charity

12
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(probably judged on the value of its income, turnover or other measure) must prepare different
levels of detail in their accounts and undergo different levels of audit or examination.

Failure to provide statement of account

59.  Section 46 provides that OSCR may appoint someone to prepare a statement of accounts
for a charity that fails to send a copy to OSCR within the period prescribed in accounting
regulations. The appointed person has powers of entry to the charity’s premises, access to
financia documents and can demand information from charity trustees or employees. Costs of
OSCR and the appointed persons may be charged to the charity trustees. Subsection (6) aso
provides that failure to comply with an appointed person’s requirements is an offence with a
liability for afine of level 3 (currently £1000) on the standard scale.

Dormant accounts of charities

60. Sections 47 and 48 provide arevised regime to that set out in existing legislation (section
12 of the 1990 Act). This provides a means by which OSCR can redistribute sums of money
held in charity bank accounts that have not been used for severa years, so that these sums may
be used for similar charitable purposes. A dormant account is defined (in section 48(2)) as one
held in a bank and for which no payments or transactions have occurred for 5 years except a
payment into the account or a transaction by the bank itself (e.g. payment of interest or bank
charges). OSCR must be satisfied that the body in whose name the account has been held is a
charity or was a Scottish Charity under the previous charity legislation before this bill is enacted.
OSCR is aso to make reasonable enquiries to try to locate a person concerned with the
management or control of the body holding the dormant account before redistributing any funds.
OSCR must transfer the credit in the dormant account (less any expenses etc. in compliance with
regulations to be made by the Scottish Ministers under section 48(1)) to either a charity with
similar purposes, or another charity that OSCR chooses, if it cannot tell what the purposes of the
original charity were. Section 103 includes a definition of “relevant financial institution” such
that the deposit banks holding dormant accounts under consideration are those defined by the
Financial Services and Markets Act 2000. It is intended that a section 104 order under the
Scotland Act will be made following enactment of this Bill to ensure that this definition is
automatically updated as new banks become defined in that Westminster legislation.

Chapter 7 — Scottish charitableincorporated organisations
Scottish charitable incorporated organisation

61. Chapter 7 (sections 49 to 63) establish a new legal form that charities may wish to adopt.
The Scottish Charitable Incorporated Organisation (SCIO) is a legal form designed specifically
for charities to enable them to become a corporate body, without having to become a company or
industrial and provident society. SCIOswill be regulated by OSCR.

62. Section 49 and 50 set out the basic mandatory requirements for a charity to become a
SCIO. A SCIO is a corporate body and shall have a constitution, a principal office in Scotland
and more than one member. The constitution of a SCIO must state its name and purposes and
contain provisions about the membership and the trustees. Unlike a company limited by
guarantee, the members of a SCIO will have no liability to contribute to the assets if it is wound
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up. The Scottish Ministers may make regulations specifying further matters relating to a SCIO’s
constitution.

Name and status

63. Section 52 provides that the Scottish Ministers may specify in regulations which
documents a SCIO’s name must be shown on if they are issued or signed on its behalf. If the
body’ s name does not include either the words “ Scottish charitable incorporated organisation” or
“SCIO”, then documents must include a statement that it is a SCIO. Because al SCIOs must
also be charities, these provisions are instead of those in section 13 which require a charity to
state on its documents that it is a charity. Section 53 establishes as an offence the issuing of any
document which should include reference to SCIO, which does not. OSCR also has powers to
direct a body which is not a SCIO from representing itself as such and failure to comply may
lead to interdict by the Court of Session.

Creation of SCIO and entry in Register

64. Section 54 sets out the procedure for application for registration of a SCIO. These
provisions are similar to those for an application to be on the Register, with specific
requirements relating to a SCIO. The effect of registration (section 55) is that on entry to the
register as a SCIO, the body becomes a body corporate as described in the application. If a
SCIO ceases to be a charity, it aso ceases to be a SCIO.

Conversion, amalgamation and transfer

65. Sections 56, 56A and 57 make provisions to alow a charity that is a company or an
industrial and provident society to be converted to a SCIO. Such bodies cannot transfer if they
have any share capital that is not fully paid up or if they have only a single member. An
application for conversion must be accompanied by copies of both the resolution of the body to
be converted to a SCIO and adopting the proposed constitution of the SCIO.

66. Section 56A imposes a duty on OSCR to consult with the Registrar of Companies or the
Financial Services Authority (FSA) and such other persons it thinks fit before determining an
application for conversion. OSCR must grant the conversion only where a charity if converted
into a SCIO can continue to meet the charity test. It must refuse the application if the SCIO’'s
proposed name is objectionable under section 10, if the proposed constitution and powers of the
SCIO do not meet the requirements of section 50 and any regulations under that section or if the
application would be refused by virtue of regulations made under section 6(1). If the converted
body meets the charity test OSCR may only refuse the application on these grounds or as a result
of representations from those it has consulted under section 56A(1). These provisions alow the
previous regulator to advise OSCR of any default by the body applying.

67. Under section 57, if OSCR grants an application for a charity’s conversion to a SCIO, as
well as entering the body on the Register, it must send a copy of the body’s resolutions to
convert and a copy of the entry in the Charity Register to the registrar of the origina body (i.e.
Companies House or the Financial Services Authority). It is intended that once OSCR has
confirmed that it will grant the body’s application to become a SCIO, the relevant original
registrar will cancel the body’ s entry on the original register. To require thisto occur is however
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reserved and as such it isintended to include thisin a section 104 order made in Westminster as
a consegquence of this Bill.

68. Schedule 4 disapplies section 380 of the Companies Act 1985 in relation to the
resolutions for conversion to a SCIO by a Scottish charitable company. This stops the company
having to send these resolutions to Companies House before OSCR has decided whether or not
to accept the application to convert.

69. Section 58 and 59 provide for a number of SCIOs to amagamate by application to
OSCR. A resolution to amalgamate must be passed by either a two-thirds majority of those
voting at a general meeting or a unanimous vote by the members of each of the SCIOs involved.
If OSCR grants the application for amalgamation, it must enter the new SCIO on the register and
remove the origina bodies entries and all the property, rights and liabilities of all the old SCIOs
belong to the new SCIO. Similarly, section 60 provides for a SCIO to transfer al its property,
rights and liabilities to another SCIO, if OSCR confirms the application.

70.  Section 61 provides that a third party dealing with a SCIO is entitled to assume that the
SCIO has sufficient legal powers under its constitution to enable it to act in the way it is
attempting or proposing to act. Third parties may also assume that charity trustees are authorised
to act on behalf of the charity they represent in any matter. It is effectively for SCIOs
themselves, and their trustees, to ensure that they have the relevant powers. This is intended to
provide a level of protection to those dealing, in good faith, with SCIOs and their trustees, in a
similar manner to that provided to those dealing with registered companies.

71. Under section 63, the Scottish Ministers may make regulations to set out further
provisons on SCIOs such as the application process, the administration of SCIOs,
amalgamations, transfers, the winding up, insolvency or dissolution of SCIOs, the maintenance
of other registers of information on SCIOs or as they seefit.

Chapter 8 — Religious charities

Section 64: Designated religious charities

72.  Section 64 alows OSCR to designate a charity that meets certain criteria as a designated
religious charity. To be designated, the body its main purpose must be the advancement of
religion, its main activity the regular holding of public worship and it must have been established
in Scotland for at least 10 years and have a membership of at least 3,000 over the age of 16. In
addition, it must have an internal organisation with supervisory and disciplinary functions over
all its component parts and have a regime for keeping accounting record which OSCR considers
correspond to those for other charities.

73. Designated religious charities will be exempt from certain provisions of the Bill; namely
that it does not need to seek OSCR’s consent for certain of the changes to its constitution set out
in section 16, OSCR may not direct the charity or its trustees to stop undertaking activities
(under section 28(2)) nor to suspend its charity trustees (under section 31(4)) following its
inquiries. The Court of Session may not (under section 34(4)) appoint ajudicia factor, appoint
atrustee, nor suspend a charity trustee or manager of the religious charity. Lastly, section 68 on

15



This document relates to the Charities and Trustee Investment (Scotland) Bill
as amended at Stage 2 (SP Bill 32A)

those disqualified from serving as a charity trustee does not apply to designated religious
charities.

74. Under section 64(5), OSCR may withdraw the designated status from a designated
religious charity if it considers the qualifying criteria no longer apply or if, following an
investigation, OSCR considers that it is no longer appropriate for the body to hold that status.

75. These provisions largely replicate the existing regime under section 3 of the 1990 Act
which alow the Scottish Ministers (now OSCR acting on their behalf) to designate religious
bodies to alow similar exemptions where it is satisfied that an adequate supervisory and
disciplinary regime is already in place.

Chapter 9 —Charity trustees

Section 65: Charity trustees: general duties

76. Theterm “charity trustees’ (which is defined in section 103) is used throughout the Bill to
describe those persons having general control and management of the administration of a charity.
Depending on the form of the body, this term will generally refer to the directors, the members
who form a management committee or group, the trustees of atrust, or if it is an unincorporated
association, the persons who normally direct the managers of the body. The term is merely used
as a generic term within this Bill and does not change other legislation. Hence the directors of a
charitable company remain directors but take on duties as “ charity trustees’ under this Bill.

77.  Section 65 sets out the general duty of care that charity trustees must follow. These are a
codification of existing law and practice. Subsection (1) requires a charity trustee to act in the
interests of the charity. In particular they have to seek to ensure that the charity acts consistently
with its purposes and that they act with alevel of care and diligence that is reasonably expected
of someone managing another’s affairs. A charity trustee has a duty to ensure that a charity
complies with any requirements of this Bill (subsection (2)). However, subsection (3) provides a
caveat that none of the above duties require a charity trustee to act otherwise than is imposed on
them by other enactment. Hence, the genera charity trustee duties do not exempt them from
acting, for instance in accordance with health and safety legislation, or for charitable companies,
with companies legidation. A breach of the general duties (to act in the interests of the charity,
and to ensure that the charity complies with any direction, requirement, notice or duty imposed
on it by virtue of the Act) may be treated as misconduct in the administration of a charity.

Remuneration

78.  Section 66 provides that a charity trustee may not normally be paid for carrying out duties
and functions of being a charity trustee, unless specific authority for thisis provided. This stems
from the existing position that charities are generally understood to be voluntary organisations
and that charity trustees will offer their services as such with no payment. However, under
certain circumstances, it is acceptable that a charity trustee may also carry out additional services
on behaf of the charity, i.e. services that another person (not a trustee) might otherwise
undertake for payment. In these circumstances, and where the conditions set out in subsection 2
are satisfied, this “service provider” may be remunerated from the charity’s funds for those
(additional) services. The conditions are that the maximum amount of the remuneration is set
out in awritten agreement, is reasonable, that the charity trustees are satisfied it isin the interests
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of the charity, that a minority of trustees are either paid in this way or connected to trustees who
are, and that the constitution of the charity allows it to occur. Despite the above, subsection (5)
ensures that a charity trustee or service provider may receive remuneration from a charity if they
are entitled to receive it under a provision in the charity’s constitution (in force on the day that
the Bill is introduced to the Parliament), as a result of a court order, or under any enactment.
This means that charities may not make changes to their constitution merely to alow payment of
charity trustees before this Bill comes into force and that trustees may be paid if other legislation
specifically allowsiit.

79.  Section 67 sets out definitions for terms which are referred to in parts of section 66, such
as those who would be considered to be connected with a trustee. Such a person is defined as
“connected” to a charity trustee if they are married to them or are a civil partner to them, or
living as if married, is a close family relative (i.e. a child, parent, grandchild, brother or sister of
them or their spouse). Also an institution or body cooperate is considered to be “connected”
with a charity trustee if it is controlled by them or a “connected” relative, or if they they have a
substantial interest respectively.

Disqualification

80. Section 68 sets out the types of person who are disqualified form serving as a charity
trustee. These are: anyone convicted of an offence involving dishonesty or an offence under this
Bill, an undischarged bankrupt, anyone removed from serving as a charity trustee or in
management or control of a charity (under previous charity law), by the Charity Commission in
England and Wales, by the English courts, or from serving as a Company Director. Subsection
(4) allows OSCR to waive the disqualification of a person, allowing them to serve as a charity
trustee, unless this would prejudice company legislation. Under section 69, it is an offence to act
as a charity trustee while disqualified from doing so. An offender is liable to either afine up to
level 5 (£5000) or imprisonment for up to 6 months on summary conviction or an unlimited fine
or up to 2 years imprisonment, or both, on conviction on indictment.

Chapter 10 — Decisions: notices, reviews and appeals

81. Sections 70to 77 set out a process by which most decisions by OSCR (or those which are
taken on behalf of OSCR) may be challenged by those directly affected in a process that is
intended to be simple and more cheaply accessible to charities than the current process which
relies on the courts. Section 70 lists those decisions which may be reviewed and section 71 sets
out the persons that must be informed about different decisions. It also provides that notices of
decisions must set out the decision, the reasons and advice about seeking a review. Further
definition of a formal notification is given in section 98. Sections 72 and 73 provide that, if
requested by either the person or charity affected by the decision, OSCR must carry out an
internal review of the decision. OSCR will publish procedures to set out how the interna
reviews will be conducted, athough areview isto be carried out within 21 days of receiving the
request for it.

82. Section 74 requires the Scottish Ministers to appoint individuals to serve on a Scottish
Charity Appeals Panel, a new tribunal to be set up to provide an independent appeal mechanism
for decisons made by OSCR. Schedule 2 sets out further details of the Appeas Panel.
Schedule 4 adds the Panel to the list of bodies in Part 2, Schedule 1 of the Tribunals and
Inquiries Act 1992 and hence the Panel will be under the jurisdiction of the Scottish Committee
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of the Council for Tribunals. Following open advertising, the Scottish Ministers will appoint
individuals to be available to serve on the Panel. The number of Panels will depend on the
caseload, but each panel will consist of 3 persons, and the chair at least will have been a solicitor
or advocate for at least 5 years. It is intended that administrative support for the panel will be
provided by the Executive. The Scottish Ministers will also establish procedural rules for the
Panels.

83. Following an internal review of a decision by OSCR, a person who requested the review
may (section 75(1)) appeal the decision to the panel, within 28 days of being notified of the
review decision. The panel will consider the appeal and may under subsection (5), either
confirm a decision by OSCR, quash OSCR'’s decision (and direct it to take such other action as
the Panel prescribes), or remit the decision to OSCR for reconsideration, with the Panel’s
reasons. Under section 76, if a decision is remitted to it by the Panel, OSCR must, within 14
days, either confirm, vary, reverse or revoke its decision and give its reasons.

84. Under section 77, either the person requesting an appeal or OSCR may seek to have the
appeal considered by the Court of Session. The Court may confirm or quash the decision. A
decision by OSCR, or by a person to whom OSCR’ s functions are delegated by virtue of section
38, to suspend a charity trustee, agent or employee (under section 31(4)) can be appealed by that
person directly to the Court of Session (rather than the Panel).

PART 2: FUNDRAISING FOR BENEVOLENT BODIES
General

85. Part 2 regulates fundraising not just for bodies on the Scottish Charity Register, but for al
benevolent bodies and charitable, benevolent and philanthropic purposes. Benevolent bodies are
defined as any bodies established for charitable, benevolent or philanthropic purposes, whether
they are actually charities or not. This means that many bodies which may have charitable
purposes but do not provide a sufficient level of public benefit or may have chosen not to be
restricted by the added regulation which falls upon charities, may, for instance, undertake public
collections or fundraise (as long as they are transparent and do not claim to be charities).

86. Section 78 sets out a number of definitions which relate to Part 2. Section 79 aso
clarifies that any reference to representation or solicitation in Part 2 refers to any manner of
representation, e.g. oral, written or in a statement published in a newspaper, film or radio or
television programme.

Control of fundraising

87. Sections 80 and 81 give benevolent bodies greater control over those fundraising on their
behalf. Section 80 requires professional fundraisers and commercial participators to have an
agreement with a benevolent body before fundraising on their behalf. Regulations under section
82 can set out the requirements of this agreement. Any agreement which does not meet these
requirements is only enforceable against the body through the courts. Professional fundraisers
and commercial participators are entitled to remuneration or expenses as set out in the
agreement.
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88. Section 80 aso gives benevolent bodies (and OSCR on behalf of charities) the right to
seek an interdict preventing a professional fundraiser or commercial participator fundraising on
the body’s behdlf, if they are doing so without an agreement or outwith an agreement in the
prescribed format.

89. Section 81 allows benevolent bodies to seek an interdict preventing anyone, other than a
professional fundraiser or commercial participator (who would be covered by section 80), from
fundraising on their behalf if they object to the methods of fundraising, if the person is not a fit
and proper person to fundraise or if the body does not want to be associated with the venture.

90. Section 82 provides the Scottish Ministers with powers to regulate fundraising through
secondary legidlation in a number of ways. This section will be used to make regulations setting
out a requirement for professiona fundraisers, paid charity fundraisers, commercial participators
and possibly volunteers, to make a statement to potential donors regarding their remuneration or
the amount of the donation that will go to the benevolent body. Regulations under this section
will aso cover the form of contract between professiona fundraisers or commercia participators
and benevolent bodies, as well as circumstances under which donations may be refunded. The
Scottish Ministers have agreed to alow the sector time to develop a scheme of self regulation,
however, powers under section 82 may be used to further regulate benevolent fundraising if it
was felt necessary.

Public benevolent collections

91. Sections 83 to 91 set out a local authority led system for licensing public benevolent
collections which replaces the provisions for the licensing of public charitable collections under
section 119 of the Civic Government (Scotland) Act 1982. The provisions are very similar to
those in the 1982 Act. The main changes are the extension of the definition of public benevolent
collections in section 83 to include collections of promises of money (such as direct debits), as
well as collections of cash; clarification of the definition of public place under section 83 and the
inclusion of powers under section 90 to regulate the collections of goods.

92. Section 84 requires organisers of public benevolent collections (collections of cash or
promises of money in a public place, or from house to house or business to business) to apply to
the relevant local authority for permission to collect. Section 85 requires local authorities to
make any necessary enquiries before they either give permission to collect (with or without
conditions), or refuse permission on a number of grounds. Loca authorities may also withdraw
permission aready granted. Regulations under section 85 may remove the duty on loca
authorities to undertake background checks for certain types of applications.

93. Under section 86, OSCR may designate charities who meet certain criteria as designated
national collectors. This establishes aregime similar to the current provision under the 1982 Act
by which the Scottish Ministers (now OSCR acting on their behalf) may designate bodies
collecting in a number of local authority areas as “exempt promoters’. In the new regime,
OSCR may specify the criteria to be met for the purposes of obtaining and retaining designated
national collector status, and are required to consult certain persons beforehand. Collections by
designated national collectors must be notified to the relevant local authority, who may prohibit
the collection if it islikely to cause undue public inconvenience.
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94. Section 87 sets out a process for organisers of public benevolent collections to appeal
against a local authority decision. Further procedures for public benevolent collections will be
set out in regulations made under section 89.

95. Section 88 gives OSCR powers to protect funds raised in a public charitable collection
and section 91 requires local authorities to consider guidance issued by OSCR in relation to
public benevolent collections.

96. Section 90 alows the Scottish Ministers to regulate the collections of goods from the
public for charitable, benevolent or philanthropic purposes through secondary legislation. These
regulations could include a requirement to notify local authorities about the collection, and can
create offences for non-compliance.

PART 3: INVESTMENT POWERS OF TRUSTEES

97. Sections 92 to 94 provide an extension to the investment powers of trustees (of all trusts,
whether charities or not). The Trusts (Scotland) Act 1921 is amended by adding a provision
(section 92(2)) allowing atrustee to make any kind of investment of the trust estate (including an
investment in heritable property). The effect is that trustees will generally have the same powers
of investment as if they were the beneficial owners of the trust estate.  Subsection (2) aso
provides a new wide power for trustees to acquire heritable property for any other reason. These
wider powers are subject to any restriction or exclusion imposed by other enactments and do not
extend to certain categories of trustees (subsection (3)). Subsection (3) continues the policy of
the Trustee Investments Act 1961 in relation to pre-existing trust deeds. No term in a private
trust deed made before the passing of the 1961 Act was to restrict the investment powers granted
to trustees by that Act. The new general power in subsection (2) is similarly not to be restricted.
In relation to trust deeds made after the passing of the 1961 Act, where the investment powers
contained in the 1961 Act are conferred the trustees are to have the new genera powers. But if
trustees in existing post-1961 Act deeds or in future deeds are prohibited from making certain
investments then these prohibitions will continue to apply. This is because section 4(1) of the
1921 Act, in which the new general investment power is inserted, authorises only acts which are
not at variance with the terms and purposes of the trust.

98.  Section 93 provides a number of duties that apply to trustees and must be followed before
exercising the wider investment powers under section 92(2). Schedule 3 (introduced by section
94) makes a number of amendments consequential on sections 92 and 93 to other legislation
relating to investment powers of trustees.

PART 4. GENERAL AND SUPPLEMENTARY
Power of charity to participatein certain financial schemes

99.  Section 94A provides a power, unless expressly prevented by its constitution, for every
Scottish charity to participate in common investment schemes and common deposit schemes.
These schemes (commonly known as common investment funds or CIFs) may be registered with
the Charities Commission only by charities registered in England and Wales. The Charities Act
1993 will have to be amended by the Home Office Charities Bill (section 23 of the Bill which
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was re-introduced into the House of Lords on 18 May 2005 provides for this), before Scottish
charitiesare ableto join CIFs.

Financial assistance for benevolent bodies

100. Section 95 alows the Scottish Ministers to make payments to benevolent bodies in
relation to their activities, or to any person in connection with work which enables benevolent
bodies to implement their purposes better.

Raterelief for registered community amateur sportsclubs

101. Section 96 makes provision for organisations that are registered with the Inland Revenue
under Section 58 of the Finance Act 2002 as a community amateur sports club to receive 80%
mandatory relief from non-domestic rates. Local authorities have discretionary powers to top up
thisrelief to 100%.

Population of Register etc.

102. Section 97(1) provides a transitional arrangement to ensure that al existing Scottish
Charities at the time that paragraph 5(a)(ii) of schedule 4 of this Bill is commenced become
automatically entered by OSCR on the Scottish Charity Register. Paragraph 1 of schedule 4
repeals the section of the 1990 Act which entitles a body recognised by the Inland Revenue (as
eligible for tax relief through having exclusively charitable purposes) under the Income and
Corporation Taxes Act 1988 to describe themselves as a “ Scottish charity”.

103. Subsection (2A) allows the Scottish Ministers to disapply section 3(3) by order for up to
18 months. Disapplying section 3(3) alows OSCR time to gather the necessary information on
each charity before having to comply with the section. Ministers can also provide, by order, that
for up to 12 months an unregistered charity or type of unregistered charity may continue to refer
to itself asa“charity” despite not being on the Register. This provides a period of grace to alow
existing (non-Scottish) UK and “foreign” charities operating in Scotland to apply to be entered
on the Register by OSCR. It also allows foreign charities that do not intend to register, a period
of grace to stop referring to themselves as “charities’. The provision also ensures that any
provision of the Bill or of any other enactment will apply (with such necessary modifications) to
such abody , asif it was entered onto the register, for so long asit is entitled to refer to itself asa
“charity”.

104. Subsection (2B) defines an unregistered charitable body as one established under the law
of acountry or territory other than Scotland which is entitled to refer to itself as a charity (by any
means and in any language) in that country or territory.

Notices, applications etc.

105. Section 98 sets out details relating to the giving of notices, directions and consents or
requests for review, applications and decision made. The forma communications must be in
writing, but may also be made by electronic means (e.g. electronic-mail etc.). Subsection (4)
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sets out the specific conditions and related timing for when a formal communication may be
considered as having been made.

Offences by cor porate bodies etc.

106. Section 99 provides that when an offence under this Act is committed by a body
corporate, a Scottish partnership or an unincorporated association, with the consent or
connivance of a person controlling the body, the individua is also guilty of the offence and is
liable to have proceedings taken against them.

Ancillary provisions

107. Paragraph (a) of section 100 allows the Scottish Ministers to modify any enactment in
order to ensure a body established by an enactment is able to meet the charity test in section
7(3)(b) of the Bill. This provision may be used if it were to be decided that an existing charitable
non-departmental public body (NDPB) should remain a charity but was prevented from doing so
by an enactment providing the Scottish Ministers control of the body via a power of direction.

108. Paragraph (b) of section 100 provides ancillary powers for the Scottish Ministers to
make other incidental, supplemental, consequential, transitional, transitory or saving provisions
considered necessary for this Act.

109. Section 101 sets out the procedures for the Scottish Ministers to make orders, regulations
or rules by statutory instrument under the Act. Instruments are generally made by negative
resolution, except orders under section 7(4A), 19(8) and those under section 100 which add to,
replace or omit any part of the text of primary legislation, regulations under 63(d), 82(1) and
commencement orders under section 104(2). These exceptions are subject to affirmative
resolution in the Parliament.

110. Section 102 relates to schedule 4 which contains minor and consequential amendments to
other primary legidation in consequence of this Act. Schedule 4 includes amendments to
several Acts:

Part 1: Acts

e Paragraph Al amends section 6(2) of the Recreational Charities Act 1958 by deleting
the references to the Local Government (Financial Provisions etc) (Scotland) Act
1962. Section 6(2) of the 1958 Act extends part of the 1958 Act to those Scottish
enactments which require “charity” to be interpreted in accordance with the law of
England & Wales for tax purposes and it states that one of these enactments is the
Local Government (Financial Provisions etc) (Scotland) Act 1962. However,
paragraph 1 of the Bill already amends the 1962 Act to ensure that “charity” isto be
interpreted in accordance with the new Scottish charity test) rather than in
accordance with the law of England & Wales. Therefore the references to the 1962
Act in the 1958 Act are unnecessary;.

e Paragraph 1 which amends section 4(10)(a) of the Local Government (Financial
Provisions etc.) (Scotland) Act 1962 to refer to charities entered in the Scottish
Charity Register to ensure that all charities on the Scottish Charity Register are
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eligible to receive the appropriate reduction or remission of non-domestic rates.
Paragraph 5 of schedule 2 of the 1962 Act is also repealed by this paragraph to
remove the cross reference to the Recreational Charities Act 1958, as bodies
previously recognised as Scottish charities under that Act will in future be expected
to qualify as charities (and be eligible for rates relief) under the charitable purpose in
section 7(2)(ga) of the Bill.

Paragraph 2 which adds references to charities on the Scottish Charity Register to the
Sex Discrimination Act 1975 to ensure that Act will continue to apply to charitable
educational endowments following enactment of this Bill;

Paragraph 3 which replaces the existing definition of “charitable purposes’ in section
122 of the Education (Scotland) Act 1980, referring instead to this Bill;

Paragraph 4 which replaces previous references to “Scottish Charities” and
“charitable” referring instead to this Bill and repeals the previous provisions on the
regulation of charitable collections in section 119 of the Civic Government
(Scotland) Act 1992 relating to public charitable collections;

Paragraph 4A disapplies section 380 of the Companies Act 1985 in relation to the
resolutions for conversion to a SCIO by a Scottish charitable company. This stops
the company having to send these resolutions to Companies House before OSCR has
decided whether or not to accept the application to convert;

Paragraph 5 which repeals the existing link in the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990 between the recognition by the Inland Revenue of
bodies digible for tax relief and bodies eligible to describe themselves as Scottish
Charities, and existing provisions on the regulation of Scottish Charities by the
Scottish Ministers;

Paragraph 6 which repeas an amendment which was made to section 119 of the
Civic Government (Scotland) Act 1982 by the Charities Act 1992. Section 119 on
the regulation of charitable collectionsis superseded by this Bill;

Paragraph 7 which updates section 19(3) of the Further and Higher Education
(Scotland) Act 1992 to refer to charities as defined in this Bill instead of the Income
Tax Acts. This section allows the Scottish Ministers to make modifications, by
order, to the purposes and conditions of application for educational endowments ;

Paragraph 8 which brings the Scottish Charity Appeals Panel within the jurisdiction
of the Scottish Committee of the Council on Tribunals;

Paragraph 9 which repeals an amendment which was made to section 119 of the
Civic Government (Scotland) Act 1982 by the Local Government etc. (Scotland) Act
1994. This updated section 119 on the regulation of charitable collections bringing it
into line with the 1994 local government reorganisations);

Paragraph 10 which applies the provisions of the Ethical Standardsin Public Life etc.
(Scotland) Act 2000 to the Scottish Charity Regulator;

Paragraph 11 which updates sections 34(8) and 71(8) of the Land Reform (Scotland )
Act 2003 to refer to a charity as defined in this Bill instead of as in the Law Reform
(Miscellaneous Provisions (Scotland) Act 1990;
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e Paragraph 12 which applies the Public Appointments and Public Bodies etc.
(Scotland) Act 2003 to the Scottish Charity Regulator, ensuring that members of the
Scottish Charity Regulator are appointed in accordance with the public appointments
process overseen by the Commissioner for Public Appointments in Scotland,

»  Paragraph 13 which updates paragraph 12 of schedule 2 to the Protection of Children
(Scotland) Act 2003 to refer to a charity as defined in this Bill instead of as in the
Law Reform (Miscellaneous Provisions) (Scotland) Act 1990.

Section 103: General interpretation

111. Section 103 provides a number of general definitions of terms used throughout the Bill.
Reference has been made to these in the relevant sections of the commentary above.

Section104: Short title and commencement

112. Section 104(1) provides for the short title to the Bill. Subsection (2) provides that only
sections 100, 101 and this section come into force when the Bill receives Royal Assent. The
remaining provisions of the Act will come into force on a date (or dates) appointed by the
Scottish Ministers by means of acommencement order or orders.

24






This document relates to the Charities and Trustee Investment (Scotland) Bill
as amended at Stage 2 (SP Bill 32A)

CHARITIESAND TRUSTEE INVESTMENT

(SCOTLAND) BILL
[ASAMENDED AT STAGE 2]

REVISED EXPLANATORY NOTES
(AND OTHER ACCOMPANYING DOCUMENTY)

© Parliamentary copyright. Scottish Parliamentary Corporate Body 2005.
Applications for reproduction should be made in writing to the Licensing Division,
Her Majesty’s Stationery Office, St Clements House, 2-16 Colegate, Norwich NR3 1BQ
Fax 01603 723000, which is administering the copyright on behalf of the Scottish Parliamentary
Corporate Body.

Produced and published in Scotland on behalf of the Scottish Parliamentary Corporate Body by Astron.

|S|B ]]|9
978

1406"110159
SPBill 32A-EN £3.90 Session 2 (2005)

N 140611(i




