
Written submission from FDA following the  
evidence session on 1 September 2020 

 
Thank you for the opportunity to come back on some specific points on the official 
report for follow up. I can confirm this response is also on behalf of Malcolm Clark who 
gave evidence on behalf of PCS at the same time. 
 
Can I first point a typo in relation to my opening statement at column 3 paragraph 5 
where the word “agin” should be “against”. 
 
The first point of clarification I wish to provide is in relation to Ms Baillie MSP, statement 
at column 33: 
Jackie Baillie: Indeed, but at the critical point of the end product, your comments were 
substantively ignored. That is what the papers tell us.  
 
I have checked with our FDA representatives, who in turn have checked in with HR 
representatives in Scottish Government and I have attached at Annex A the policy 
with the areas highlighted that represent the changes offered by the unions in the 
policy development that were accepted by HR.  The changes in square brackets 
represent the changes submitted by the unions on 20th December and therefore 
indicate that Ms Baillie MSP, statement is incorrect and our comments were not 
substantively ignored, but were in part represented in the final version signed off by 
the First Minister on 20th December 2017.  
 
On the second point, with regards to Ms Mitchell MSP, questioning on the SG 
employee designated as a sounding board at Column 42.  I can confirm that the FDA 
and PCS understanding was and still is that the sounding board remains in place and 
this has not come to an end as indicated in the questioning.  The questioning on why 
we did not challenge this coming to an end therefore served to confuse, as we could 
not challenge something that, in our view had not happened. 
 
Finally, I also just wanted to clarify the point Ms Watt MSP raised at column 13 on the 
Ministerial Code and whether unions were consulted on revisions to the ministerial 
code.  I can confirm HR did share the revised ministerial code ahead of publication in 
February 2018 with union representatives, and we were briefed on changes ahead of 
publication and in particular had sight of a draft.   
 
Yours sincerely 
 
Dave Penman 
General Secretary  
3 September 2020 
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First Minister 

HANDLING OF HARASSMENT COMPLAINTS 

You wrote to me on 22 November regarding the review of the Scottish Government's 
policies and processes on sexual harassment.  As we have discussed, we have a 
shared commitment to ensure that the arrangements that are in place are effective 
and contribute to the work already in hand to promote an inclusive and respectful 
culture across the Scottish Government.  

Your letter, in particular, asked me to consider as part of the review ways in which any 
concerns raised by staff about the conduct of current or former Ministers could be 
addressed.  I have developed, for your agreement, a process for how complaints of 
harassment, including sexual harassment, might be taken forward.  This is set out in 
the annex. 

This new process aims to ensure that I am able to fulfil my duty of care to staff by 
taking the necessary steps to support the member of staff and to put in train any further 
action that might be required within the civil service as a result of the issues raised.  
As far as current Ministers are concerned, the process will also assist you in taking 
forward your responsibilities under the Scottish Ministerial Code.  It also sets out how 
complaints against former Ministers will be handled.  Given that the process engages 
the responsibility of the First Minister for the application of the Ministerial Code, we will 
seek approval for the ongoing application of the process on each occasion the 
Ministerial Code is updated.    

I should be grateful to learn if you are content to adopt the process set out in the annex.  
As you have requested, I am happy to update Cabinet about the outcome of review 
whenever you wish.   

LE 
   December 2017 

Annex A



Handling of Harassment Complaints Involving Current or Former Ministers 

Change proposed by unions incorporated 

Initial contact 

1. An individual may choose to raise an issue involving a current or former Minister
through a number of mechanisms.  These may include a [senior] manager of your
choosing, direct to HR or a Trade Union representative.  If the approach is made
through these routes it should be escalated to the Director of People for consideration
and so that sources of support can be offered to the individual.

2. At this early point it will be important to support the individual to consider [how
best to resolve the issue].  At this point [options available to the staff member] include:

2.1 Asking that their concern is acknowledged but without further action 
being taken, in order to recognise their experience and to assist our 
organisational commitment to help prevent the circumstances arising again 
(although, as set out at note (ii) below, the SG may require to take follow up 
action where deemed necessary in light of the concern being raised).  The 
details of the concern, along with the staff member’s decision not to proceed 
with a formal complaint, will be held on file [within People Directorate]; or 

2.2 Indicating that they wish to make a formal complaint. 

NOTE: At all times the staff member is free to make a complaint directly to the police 
– see Para 19 onwards for further information.

Formal complaints against current Scottish Government Ministers 

3. The Scottish Ministerial Code1 sets out the general principle that Scottish
Ministers are expected to behave in a way that upholds the highest standards of
propriety, including in their interactions with Civil Servants.  Ministers are personally
responsible for deciding how to act and conduct themselves in the light of the Code
and for justifying their actions to Parliament and the public.  The First Minister,
however, has ultimate responsibility to judge the standards of behaviour expected of
a Minister, including in their interactions with civil servants, and of the appropriate
consequences of a breach of those standards.  Ministers can only remain in office for
so long as they retain the First Minister’s confidence.

Role of Permanent Secretary 

4. Alongside Ministerial responsibilities under the Code, the Scottish Government
as an employer has a duty of care to staff. The Permanent Secretary exercises day to
day responsibility for civil servants working for the Scottish Administration.  Where a
formal complaint of harassment is raised about the conduct of a current Minister, the
Permanent Secretary will inform the First Minister.  In line with her responsibilities
under the Ministerial Code, the First Minister has instructed the Permanent Secretary

1 https://beta.gov.scot/publications/scottish-ministerial-code-2016-edition/ 

https://beta.gov.scot/publications/scottish-ministerial-code-2016-edition/


that complaints of this nature should be investigated using the process set out at 
paragraphs 6-8, and to provide a report of the facts as provided by those concerned, 
or to establish if it is possible to seek a mutually agreed resolution between the parties 
involved.   

5. In situations relating to complaints against a current Minister, the Permanent
Secretary will also take appropriate steps to (1) ensure that the staff member making
such a complaint receives the necessary support throughout the process (including
support after conclusion), and (2) put in train any further action that might be required
within the civil service as a result of the issues raised by any complaint.

6. In the event that a formal complaint of harassment is received against a current
Minister, the Director of People will designate a senior civil servant as the [Investigating
Officer] to deal with the issue. That person will have had no prior involvement with any
aspect of the matter being raised. The role of the senior officer will be to undertake an
impartial collection of facts from the parties involved, including the Minister, the
member of staff and any witnesses, and prepare a report for the Permanent Secretary.
The report will also be shared with the staff member and the Minister.

7. The Permanent Secretary will inform the First Minister of the outcome.  It will
be for the First Minister to decide the appropriate response to any complaint about a
Minister in light of the report produced following the investigation. The Permanent
Secretary will also consider the report and take any actions required within the civil
service to protect staff, [including staff wellbeing], and ensure a positive working
environment.

8. Current Ministers will be expected to cooperate fully with such an investigation.
If the Minister declines to co-operate with the process the matter will be investigated
as far as possible without their involvement. They will be advised of the complaint
against them and the outcome of the investigation undertaken. This will be recorded
within the SG. The First Minister will be advised where a current Minister has declined
to cooperate and will be responsible for any further action.

9. Where a formal complaint of harassment is raised against the First Minister, the
Permanent Secretary will instigate an investigation as set out above in line with the
employer’s duty of care to its staff and to assist the First Minister in discharging their
responsibilities under the Code. The Permanent Secretary may draw upon the
Independent Advisers on the Ministerial Code (the Rt. Hon. Dame Elish Angiolini QC
DBE or James Hamilton) to reach a view on whether the First Minister has been in
breach of the Code. The Permanent Secretary will take any action necessary to protect
staff.

Formal complaints against former Scottish Government Ministers 

10. In the event that a formal complaint of harassment is received against a former
Minister, the Director of People will designate a senior civil servant as the [Investigating
Officer] to deal with the complaint. That person will have had no prior involvement with
any aspect of the matter being raised. The role of the Investigating Officer will be to
undertake an impartial collection of facts,[from], the member of staff and any



witnesses, and to prepare a report for the Permanent Secretary. The report will also 
be shared with the staff member. 

11. If the Permanent Secretary considers that the report gives cause for concern
over the former Minister’s behaviour towards current or former civil servants the former
Minister should be provided with details of the complaint and given an opportunity to
respond. The former Minister will be invited to provide a statement setting out their
recollection of events to add to the record. They may also request that statements are
taken from other witnesses.  If additional statements are collected the senior officer
will revise their report to include this information and submit this to the Permanent
Secretary and share with the staff member.  The Permanent Secretary will consider
the revised report and decide whether the complaint is well-founded. The outcome of
the investigation will be recorded within the SG. The Permanent Secretary will also
determine whether any further action is required; including action to ensure lessons
are learnt for the future.

12. For complaints involving a former Minister who is a member of the Party of the
current Administration, the Permanent Secretary will inform the First Minister both in
this capacity and in their capacity as Party Leader, of the outcome when the
investigation is complete.  In their capacity as First Minister, they will wish to take steps
to review practice to ensure the highest standards of behaviour within their current
Administration.

13. Where the former Minister was a member of an Administration formed by a
different Party, the Permanent Secretary will inform the relevant Scottish Party leader
of the outcome of the investigation and any action taken.

14. The final report will be provided to the staff member and the former Minister.

15. If the former Minister declines to co-operate with the process the matter will
be investigated as far as possible without their involvement.  They will be advised of
the complaint against them and the outcome of any investigation undertaken.  This will
be recorded within the SG.

16. The First Minister will be advised where a current or former Minister who is a
member of the Party of the current Administration has declined to cooperate and will
be responsible for any further action.

17. Where the former Minister was a member of an Administration formed by a
different Party, the Permanent Secretary will inform the relevant Scottish Party Leader
of the outcome of the investigation and that the former Minister has declined to
cooperate.   It will be the responsibility of the Party to consider any further action.

[COMPLAINTS AND ENGAGEMENT WITH POLICE] 

18. At all times the staff member is free to make a complaint directly to the Police.
SG will co-operate fully with any Police investigation or criminal proceedings and may
continue to investigate the complaint without awaiting the outcome of criminal
proceedings. We will continue to offer support throughout to the staff member.



19. Throughout the process, all available steps will be taken to support the staff
member and ensure they are protected from any harmful behaviour.  However, if at
any point it becomes apparent to the SG that criminal behaviour might have occurred
the SG may bring the matter directly to the attention of the Police.  Also, if it becomes
apparent that the matter being raised is part of a wider pattern of behaviour it may be
necessary for the SG to consider involving the Police in light of the information
provided.  Should either of these steps be necessary the staff member will be advised
and supported throughout.

Scottish Government 
December 2017 
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Deputy First Minister and Cabinet Secretary for 

Education and Skills 
John Swinney MSP 

 

 

F/T: 0300 244 4000 
E: dfmcse@gov.scot 

 

 

Linda Fabiani MSP 
Convener – Committee on the Scottish  
  Government Handling of Harassment Complaints 
c/o Clerk to the Committee 
Room T1.03 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 

 

___ 
7 September 2020 
 
Dear Ms Fabiani 
 
Committee on the Scottish Government Handling of Harassment Complaints 
 
Thank you for your letter of 2 September. 
 
In my letter to you of 14 August I set out the reasons why the Scottish Government is not 
waiving legal privilege in respect of documents which it holds about the judicial review.  
Maintaining legal privilege is fundamental to good government in line with the requirements of 
the Ministerial Code, the administration of justice and the rule of law.  This is a position 
endorsed by successive administrations of different political complexions.   
 
There is no single test of “exceptionality” for determining whether it is appropriate to waive 
legal professional privilege or the Law Officer Convention.  The Scottish Ministerial Code (para 
2.40) makes clear that disclosure will be made only if, in exceptional circumstances, Ministers 
feel that the balance of public interest lies in disclosing the source or the contents of legal 
advice on a particular matter, and, further, that consent to disclosure will only be granted where 
there are compelling reasons.  Each situation is assessed on its own merits and 
circumstances, including (and not limited to) the public interest both generally and in relation 
to the maintenance of confidentiality, any procedures in place to handle the information in 
confidence and without publication, the prospect of future litigation on the matters at hand and 
the impact on the operation of the Scottish Government in the future as a result of disclosure 
of the content of past legal advice.   
 
As the Scottish Government made clear in its written statement to the Committee submitted 
on 20 July 2020, this position need not impede the Committee’s inquiry.  The Scottish 
Government will be happy to give a full account of its legal position at different points in time 
in relation to areas of interest to the Committee.   
 
Finally, the statement that the Scottish Government is “withholding all communications about 
the judicial review proceedings” is not correct.  The Scottish Government has provided a 
detailed statement about its participation in the judicial review, along with relevant documents. 

http://www.lobbying.scot/
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The Government is preparing a chronology which will provide additional detail about the 
judicial review process.  It is also actively exploring what further steps can be taken to enable 
the Committee to have access so far as possible to court documents.     

JOHN SWINNEY 

http://www.lobbying.scot/
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SCOTTISH GOVERNMENT WRITTEN STATEMENT ON SCOTTISH GOVERNMENT PARTICIPATION IN THE JUDICIAL 

REVIEW: CHRONOLOGY OF EVENTS 

Date Event Who was involved Relevant  

footnote in SG 

Statement  

22 August 

2018 

Following the conclusion of the Scottish Government 

investigation into two complaints made against the 

former First Minister Alex Salmond (“the former First 

Minister”) about his behaviour whilst First Minister, 

the Permanent Secretary notified Mr Salmond of her 

decision.  This took the form of a decision report and 

covering letter (“the decision”). 

The Permanent Secretary 

notified the former First Minister 

of her decision. 

23 August 

2018 

Levy & McRae notified the Scottish Government that 

their client, the former First Minister, would raise a 

petition for judicial review of the decision. 

Levy &McRae notified the 

Scottish Government.  

31 August 

2018 

A petition for judicial review of the Permanent 

Secretary’s decision was raised by the former First 

Minister.  The Petition for Judicial Review was 

against the Permanent Secretary and the Scottish 

Ministers.   

The former First Minister raised 

a petition for Judicial Review 

against the Permanent 

Secretary and the Scottish 

Ministers. 

Footnote 6. 

27 September 

2018 

On 27 September 2018 the Court of Session fixed a 

timetable for the progress of the case.  The timetable 

allowed for Answers by the Respondents to be lodged 

The Court of Session issued a 

timetable order.  
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by 16 October 2018, and a period for adjustment of 

the pleadings until 23 October 2018. 

The procedural hearing was fixed for 6 November 

2018, with final pleadings, Notes of Argument, 

Statements of Issues, documents and affidavits for 

both parties to be lodged by that date. 

A substantive hearing was fixed for 4 days to start on 

15 January 2019. 

4 October 

2018 

On 4 October 2018 the Court made an order under 

section 11 of the Contempt of Court Act 1981 

protecting the identities of the two complainers in the 

Scottish Government’s internal investigation of their 

complaints. 

The order required the two complainers to be referred 

to in the case as “Ms A” and “Ms B”.  That order 

remains in force. 

It should be noted that the designations of Ms A and 

Ms B are unrelated to any other designations used in 

any other proceedings. 

The Court of Session made an 

order. 

 

September 

2018 to 

January 2019 

In the course of the proceedings from September 

2018 to January 2019, the Court allowed several 

motions to deal with procedural matters: by the 

Petitioner to alter the timetable and to allow for the 

recovery of evidence. 

The Court of Session allowed 

several motions to deal with 

procedural matters and to allow 

for the recovery of evidence. 
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19 to 21 

December 

2018 

As part of the process for the recovery of evidence, a 

Commission (a formal hearing) was held between 19 

and 21 December 2018 before a Commissioner 

appointed by the Court after the Petitioner had lodged 

a description of further evidence that he wanted to 

obtain from the Scottish Government (a specification 

of documents).   

During the Commission, previously undisclosed 

documents were provided in relation to prior contact 

between the individual who was subsequently 

appointed as the Investigating Officer and the two 

complainers.  This contact took the form of ensuring 

they could have access to support from other sources 

if required and that the process and choices available 

were understood by the two complainers.  This was 

in keeping with the role for the Investigating Officer 

set out in more detail in earlier drafts of the procedure 

and in line with her professional HR role. 

Based on a review of the case which was informed by 

legal advice, it became apparent to the Scottish 

Government that the combination of two issues could 

now impact on the case. 

 

Firstly, that whilst the meaning of paragraph 10 of the 

procedure was clear to those involved in its 

development and operation (i.e. not being involved in 

the matter being investigated), the paragraph was 

 

 

Footnotes 15 

and 16. 
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open to a different interpretation – to mean no prior 

contact with the complainers in addition to any 

involvement in the subject matter of the complaint.   

 

Secondly, having regard to the totality of the 

Investigating Officer’s dealings with the complainers 

before her appointment as Investigating Officer, the 

reasonable observer would conclude that there was 

a real possibility that she could not act impartially as 

she was required to do by the procedure.  

  

2 January 

2019 

The Permanent Secretary concluded on 2 January 

2019 that the Scottish Government should concede 

the judicial review proceedings. 

The Permanent Secretary 

concluded that the Scottish 

Government should concede the 

Judicial Review. 

 

8 January 

2019 

On 8 January 2019, the Petitioner ( Mr Salmond) and 

Respondents (the Permanent Secretary and Scottish 

Ministers) lodged a joint minute with the Court setting 

out the terms on which settlement of the case had 

been agreed, including that the decision under review 

was unlawful in that it was taken in circumstances 

which were “procedurally unfair and tainted by 

apparent bias”. 

The judge in the Court of Session accepted the joint 

minute and issued a final order bringing the case 

formally to an end.  The substantive hearing no longer 

The petitioner (the former First 

minister) and respondents (the 

Permanent Secretary and 

Scottish Ministers lodged a joint 

minute with the Court. 

 

The Court of Session Judge 

accepted the joint minute and 

issued a final order bringing the 

case formally to an end. 

Footnote 8. 
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required to take place and substantive arguments in 

the case did not require to be heard. 

 

As part of the settlement of the case, it was agreed 

by parties that the Petitioner’s legal expenses in the 

judicial review should be paid for by the 

Respondents.  The order by the Court on 8 January 

2019 reflected this agreement and awarded 

expenses “on an agent and client, client paying” 

basis. 

8 January 

2019 

Immediately after the court hearing on 8 January 

2019, the Permanent Secretary issued a statement to 

the media. 

The Permanent Secretary 

issued a statement to the media. 

Footnote 9. 

8 January 

2019 

Also on 8 January 2019, the First Minister made a 

statement to the Scottish Parliament detailing the 

reason for the decision to settle the case 

The First Minister made a 

statement to the Scottish 

Parliament. 

Footnote 10. 

13 May 2019 An interim payment of £346,000 was agreed to and 

paid by the Scottish Government to the former First 

Minister on 13 May 2019 whilst negotiations in 

relation to a final sum continued. 

The Scottish Government made 

an interim payment of £346,000 

to the former First Minister.  

Footnote 17. 
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2 August 2019 Both parties agreed a final amount of £512,250, and 

the balance of £166,250 was paid on 2 August 2019. 

The Scottish Government and 

the former First Minister agreed 

a final amount of £512,250. 

The Scottish Government paid 

the balance of £166,250 to the 

former First Minister. 

Footnote 17. 
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