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Committee on the Scottish Government Handling of Harassment Complaints 

  

John Swinney MSP 

Deputy First Minister 

 
 
 
 

BY EMAIL 

c/o Clerk to the Committee  
Room T1.03  

The Scottish Parliament  
Edinburgh  
EH99 1SP  

 

SGHHC@parliament.scot  

      
6 November 2020 

 

Dear Mr Swinney 

 

Judicial Review 

 

The Committee is coming towards the completion of the judicial review phase of its 

inquiry. As you are aware, the Committee wrote both to the Scottish Government and 

to the Former First Minister’s representatives asking both parties to request the 

productions held by the Court of Session and send them to the Committee together 

with the productions that you already hold. As you will also be aware, we have 

received from Levy & McRae, their client’s productions to the Judicial Review. Your 

latest letter suggests the productions from the Scottish Government will not be 

received for weeks to come.  

 

The Committee has now received three timelines or chronologies from the 

Government and while each has contained more detail than the last, the Committee 

is still finding out basic information during oral evidence sessions which it considers 

should have been contained in the timelines. For example, the 17 meetings with 

counsel was detailed in a freedom of information request, and the Committee learned 

last week that there were meetings every few days on the handling of the judicial 

review, and on Tuesday the Committee was informed there were daily meetings. The 

existence of these meetings and basic information on what was covered at each is 

information the Committee would have expected to receive in a timeline. Instead the 

Committee finds itself in the position where it has to extract such information to inform 

its scrutiny through attrition as opposed to it being pro-actively offered up by the 

Scottish Government.  

 

The Committee is also concerned by the extent to which legal professional privilege 

is being applied. As an example, the Committee took evidence from the former 

Director General for Organisational Development and Operations on Tuesday and 
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the report she prepared for the Permanent Secretary could not be shared by the 

Committee due to the Government choosing to assert LPP. According to the former 

Director General, that report contains information other than legal advice such as the 

financial impact of the review in recognition of the Permanent Secretary’s requirement 

to demonstrate value for money in her actions on behalf of the Scottish 

administration.  The Committee finds it difficult to understand why legal professional 

privilege is being applied to an entire document in this way and it raises serious 

questions for the Committee about the criteria being applied by the Scottish 

Government when deciding to assert legal professional privilege including litigation 

privilege over entire documents or parts of documents.  The Committee therefore 

seeks an explanation of the criteria that is being applied.  

 

Complaints handling 

 

The Committee first asked the Scottish Government to retain all documents relating 

to the complaints handling process in its letter of 26 February 2019. The documents 

could have been processed from that time onwards. For the Scottish Government to 

be informing the Committee in October 2020 that it needs to begin a process to 

identify documents that are not covered by the undertaking of the Court of Session 

and to initiate legal proceedings to release them is totally unacceptable. The process 

to release these documents should have been progressed to identify this issue well 

over a year ago. The Committee confirmed in its letter of  12 October 2020 that it is 

not seeking, nor does it require the Government to seek, documents the Court cannot 

release without a court order that relate to the specifics of the complaints raised 

against Mr Salmond.  The Committee reiterates this and asks why, given this, the 

Scottish Government considers any documents reduced by the undertaking are 

necessary and relevant to the inquiry and if so, specifically which documents. It 

requires a thorough account of the process followed. As set out in its letter of 19 May 

should include:  

 

“…the Committee is also looking for information in relation to the 
investigation of the complaints themselves. In particular, we would like 
to establish if the steps set out in the published harassment policy were 
followed.   
  

In which case, the Committee is seeking information on what the process 

was in conducting the investigation; who conducted it; who took final 

decisions on the outcome of the investigation and when contact was 

made with Alex Salmond; and whether the findings were going to be 

published.” 

 

Notwithstanding issues related to documentation, the Committee wishes to receive 

from the Scottish Government as a soon as possible, a timeline or written submission 

giving information on the process undertaken by the Scottish Government in 

investigating the complaints.  

 

As referred to above, the Committee questions the reach of the application of the 

legal professional privilege principle by the Scottish Government to the judicial review 

tranche of documents and seeks confirmation this will not be repeated for the tranche 

https://www.parliament.scot/HarassmentComplaintsCommittee/General%20documents/SGHHC_2019.02.25_letter_from_Con_to_SG.pdf
https://www.parliament.scot/HarassmentComplaintsCommittee/20201012ConvenertoDFM_with_attachments.pdf
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3 

of documents on complaints handling. The Committee therefore seeks assurances 

at this stage that documents, shared with the Commission and Diligence or any other 

documents which do not contain legal advice, will not be withheld on the grounds of 

legal professional privilege including litigation privilege from the complaints handling 

batch. To date documents provided include extensive redactions at least some of 

which the Committee assume could be the assertion of legal professional privilege. 

These redactions markedly limited the ability to navigate and follow the process and 

therefore scrutinise it effectively.  

 

Yours sincerely 

 

Linda Fabiani MSP  

Convener, Committee on the Scottish Government Handling of Harassment 

Complaints   

 

 


