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Committee on the Scottish Government Handling of Harassment Complaints 

  
John Swinney MSP 
Deputy First Minister 
 
 
 
 
 
BY EMAIL 

c/o Clerk to the Committee  
Room T1.03  

The Scottish Parliament  
Edinburgh  
EH99 1SP  

 
SGHHC@parliament.scot  

      
12 October 2020 

 
Dear Mr Swinney 

 
Judicial review evidence – productions submitted to the Court of Session by 
the Scottish Government 

 
I understand you received a copy of the attached letter from the Court of Session.  
 
The letter is very helpful and clarifies that the Scottish Government and Alex Salmond 
hold ‘productions’ submitted to the Court on their behalf. Furthermore, the letter 
clarifies that the Scottish Government and Alex Salmond’s lawyers can request from 
the Court the other productions submitted by them, that are still held by the Court 
from the judicial review.  
 
Given the repeated requests from the Committee to receive documents and the 
repeated undertaking from the Scottish Government that it will co-operate with the 
inquiry in full, the Committee asks the Scottish Government to request the 
productions held by the Court of Session at its earliest opportunity and send these 
together with the productions that the Court has confirmed the Government already 
holds as soon as possible.  
 
For completeness, and although not mentioned in the timeline recently produced by 
the Scottish Government, we understand that the Scottish Government was ordered 
to prepare Notes of Arguments for the substantive Judicial Review hearing and the 
opposed specification of document hearing. We look forward to also receiving these 
from you. 

 
As you know evidence taking on the judicial review phase commences in just over 
two weeks’ time, and so we seek this information as soon as possible. As ever, the 
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evidence submitted must be provided in accordance with the Committee’s statement 
on the handling of information and evidence. This includes being within remit and in 
line with data protection legislation. 

 
The letter from the Principal Clerk also suggests there are some court documents 
that could not be released to the Committee unless there were a court order 
instructing the Principal Clerk to do so.  

 
As detailed in paragraph 8 of the Committee’s statement on handling information and 
evidence:  
 

“The Committee will not revisit the criminal trial nor reinvestigate the substance 
of the complaints originally made to the Scottish Government.” 

 
On that basis the Committee is not seeking, nor does it require the Government to 
seek, documents the Court cannot release without a court order that relate to the 
specifics of the complaints raised against Mr Salmond, including details that may also 
have been covered in evidence to the criminal trial. The Committee is not requesting 
the Investigating Officer’s report, or any statements or other material taken or 
prepared by her in the course of preparing the same, which we understand is covered 
by an undertaking to the Court of Session. 
 
We look forward to hearing from you further by Monday 19th October. 

 
Yours sincerely 
 
 
Linda Fabiani MSP  
Convener, Committee on the Scottish Government Handling of Harassment 
Complaints   
 
 

https://www.parliament.scot/HarassmentComplaintsCommittee/General%20documents/Dataprocessingstatement.pdf
https://www.parliament.scot/HarassmentComplaintsCommittee/General%20documents/Dataprocessingstatement.pdf
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Dear Ms Fabiani        

 

RE: ACCESS TO RECORDS IN ALEX SALMOND FOR JUDICIAL REVIEW 

(P850/18) 
 
Thank you for your letter dated 30 September 2020 in which you request confirmation 
on whether, or to what extent the Court is able to make the court process in the judicial 
review proceedings, raised by Alex Salmond, former First Minister, against the Scottish 
Government in the Court of Session (P850/18), available to the Committee. 
 
I note from your letter that it is the Scottish Government’s intention to release certain 
documentation. Indeed you have indicated that a redacted form of the Open Record 
has already been released with the consent of Mr Salmond. However, given the 
importance of the proceedings and the time constraints on the Committee you have 
approached me direct.  
 
I am able to provide you with copies of the interlocutors in the case as these are 
generally not public documents. I can also provide you with a copy of Lord Pentland’s 
Notes of 4 October 2018 and 14 December 2018, although I understand that you may 
already have been provided with all of these documents.  
 
I am unable to provide the Committee with the remaining documents you seek, without 
an order of the Court directing me to do so. 
 
You refer to the provisions of Rule 4.11 of the Rules of the Court of Session. This rule 
permits a person having an interest to inspect a “writ” such as the petition or answers 
as defined in Rule 1.3(1). You have indicated that you already have a redacted copy of 
the Open Record which will include these pleadings – potentially, as adjusted. Rule 
4.11 does not extend to the whole process. In particular it does not include witness 
statements, productions or other pieces of evidence lodged with the court. 
 
The productions generally remain the property of the party who has lodged them. At 
the conclusion of the case, the parties to the action ought to remove them from the 
process (although the term “borrowing” is used; Rule 7.4).  I note from the process that 
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number 6 (the petitioner’s productions) and number 7 (the respondent’s productions) 
are no longer with the court having been borrowed by the respective parties on the 
conclusion of the case. However, there still remain a large number of parts of process 
which I consider to essentially constitute productions, which might usefully be 
borrowed by the relevant parties and made available to you without further recourse to 
the court. I could request that the parties borrow their productions back, since the 
process is at an end, and it would then be a matter of requesting them to deliver them 
to you.  
 
As an alternative to parties borrowing their productions and making them available to 
you, the Committee, represented by the Scottish Parliament Corporate Body, may 
wish to consider making an application to the Court for an order authorising access to 
the documents that the Committee wishes to consider in the context of fulfilling its 
remit. I can make no comment on whether such an application would be granted.  

 
I am copying this letter to the Scottish Government and Levy & McRae, solicitors for Mr 
Salmond.  
 
Yours sincerely 
 
 
 
 
 
 
PAM McFARLANE 
Director and Principal Clerk 
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30 September 2020 
 
Dear Principal Clerk, 
 
Re: Access to records in Alex Salmond for Judicial Review (P850/18) 
 
I am writing to you in my capacity as Convener of the Scottish Parliament’s 
Committee on Scottish Government Handling of Harassment Complaints with a 
number of requests on behalf of the Committee. 
 
Background to SGHHC 
 
The Committee was established with the following remit: 

 
“To consider and report on the actions of the First Minister, Scottish 
Government officials and special advisers in dealing with complaints about 
Alex Salmond, former First Minister, considered under the Scottish 
Government’s “Handling of harassment complaints involving current or 
former ministers” and procedure and actions in relation to the Scottish 
Ministerial Code. 

 
As set out in the Committee’s paper on its approach to the inquiry1 this includes 
consideration of the judicial review proceedings raised by Alex Salmond, Former 
First Minister, against the Scottish Government in the Court of Session in August 
2018 (P850/18). Therefore, for the purposes of fulfilling the Committee’s remit, the 
Committee has sought evidence relating to this judicial review – including copies of 
relevant documents lodged with the Court – from the parties to this case. 
 
 

                                                           
1 https://www.parliament.scot/HarassmentComplaintsCommittee/SGHHCapproach.pdf  
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Response from Petitioner (Alex Salmond, Former First Minister) 
 
A letter from Mr Salmond’s lawyers to the Committee dated 4 September 20202, 
sets out that their client considers the Committee should be provided with court 
records originating with the Scottish Government and “has no objection whatsoever 
to the Committee having sight of the final Petition and Answers contained in the 
Closed Record which was before the court on 8th January 2019.” In a letter of 21 
September 2020, representatives from Mr Salmond stressed that their client “is very 
keen to provide as much information to the committee as he is permitted by law”.3 
 
Response from Respondent (Scottish Government) 
 
In a letter from the Deputy First Minister dated 14 August 20204, the Scottish 
Government noted that documents lodged with the court are property of the court 
and “No party may disclose these documents to a third party, such as the 
Committee, without the permission of the court.” The letter goes on to note that “The 
Scottish Government would be happy to agree to any application by the Committee 
to the Court for access to the pleadings, subject to appropriate redactions to comply 
with any relevant legal restrictions.” On 7 September 2020, in a further letter the 
Deputy First Minister, confirmed that the Government “is also actively exploring 
what further steps can be taken to enable the Committee to have access so far as 
possible to court documents “ 
 
The Scottish Government subsequently wrote to the Committee on 21 September 
2020 notifying its release, with the consent of Mr Salmond, of the Open Record in 
redacted form to comply with orders of the Court. The Scottish Government also 
advised the Committee of its intention to release other court documentation, subject 
to the appropriate consent of Mr Salmond as well as the Court where necessary.  A 
copy of this letter is attached.  
 
Request  
 
Whilst the parties differ in terms of their understanding of what access can be 
provided to the requested documents without the court’s permission both parties, 
as set out above, appear to be content for the Committee to have access to court 
records provided that all relevant legal restrictions are complied with. The 
Committee’s statement on the handling of information and evidence5 confirms that 
the Committee will treat all information in accordance with the relevant court orders 
and data protection law.  
 
The Committee notes the Scottish Government’s intention to release certain 
documentation and take steps before the Court where needed. However, given the 
                                                           
2 https://www.parliament.scot/HarassmentComplaintsCommittee/ASlegalletter.pdf  
3 
https://www.parliament.scot/HarassmentComplaintsCommittee/STE0390003_Ltr_to_SGHHC.pdf.p
df  
4 https://www.parliament.scot/HarassmentComplaintsCommittee/DFM_letter_to_Convener_-
_14_August_2020.pdf  
5 
https://www.parliament.scot/HarassmentComplaintsCommittee/General%20documents/Dataproce
ssingstatement.pdf  
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importance of these proceedings and the time constraints on the Committee in 
fulfilling its remit, the Committee has decided to approach the Court directly for 
confirmation on the position in relation to access to court documents in this case. 
We consider that having sight of some of the court documents is essential to enable 
the Committee to meet the terms of its remit. 
 
Considering the provisions of Rule 4.11 of the Rules of the Court of Session, 
regarding the right by any person having an interest to inspect a writ, together with 
the nature of this inquiry and the positions outlined by both parties above, I would 
therefore be grateful if you could please confirm: 
 

1) Whether, or to what extent the Court is able to make the court process in this 
case available to the Committee. 

2) If so, details as to which documents and in what manner access to them 
might be provided.  
 

A list of documents of interest to the Committee are included in an Annexe to this 
letter. 
 
Committee officials are at your disposal to discuss any questions. 
 
I look forward to hearing from you at your earliest convenience. 
 
Yours sincerely 
 
 
Linda Fabiani MSP  
Convener, Committee on the Scottish Government Handling of Harassment 
Complaints   
 

 
 
 
 
 
 
 

 
  



Annexe - List of documents 
 
The entire court process of the judicial review, including but not limited to the 
following (subject to any restrictions, including court orders and any relevant 
undertakings):  
 

a. all productions or evidence lodged in process by parties;  
b. all affidavits;  
c. all interlocutors;  
d. all judicial decisions;  
e. all pleadings and any adjusted pleadings (with the dates of those 

adjustments); 
f. all material relating to any requests for disclosure of documents by 

either party; 
g. all material relating to any Commission for the recovery of evidence, 

including any evidence recovered by such Commissions; 
h. all information pertaining to legal fees/costs/expenses; and 
i. all other formal court documents, including any Minutes of Agreement, 

Joint Minutes, etc.  
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