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Dear Ms Fabiani        

 

RE: ACCESS TO RECORDS IN ALEX SALMOND FOR JUDICIAL REVIEW 

(P850/18) 
 
Thank you for your letter dated 30 September 2020 in which you request confirmation 
on whether, or to what extent the Court is able to make the court process in the judicial 
review proceedings, raised by Alex Salmond, former First Minister, against the Scottish 
Government in the Court of Session (P850/18), available to the Committee. 
 
I note from your letter that it is the Scottish Government’s intention to release certain 
documentation. Indeed you have indicated that a redacted form of the Open Record 
has already been released with the consent of Mr Salmond. However, given the 
importance of the proceedings and the time constraints on the Committee you have 
approached me direct.  
 
I am able to provide you with copies of the interlocutors in the case as these are 
generally not public documents. I can also provide you with a copy of Lord Pentland’s 
Notes of 4 October 2018 and 14 December 2018, although I understand that you may 
already have been provided with all of these documents.  
 
I am unable to provide the Committee with the remaining documents you seek, without 
an order of the Court directing me to do so. 
 
You refer to the provisions of Rule 4.11 of the Rules of the Court of Session. This rule 
permits a person having an interest to inspect a “writ” such as the petition or answers 
as defined in Rule 1.3(1). You have indicated that you already have a redacted copy of 
the Open Record which will include these pleadings – potentially, as adjusted. Rule 
4.11 does not extend to the whole process. In particular it does not include witness 
statements, productions or other pieces of evidence lodged with the court. 
 
The productions generally remain the property of the party who has lodged them. At 
the conclusion of the case, the parties to the action ought to remove them from the 
process (although the term “borrowing” is used; Rule 7.4).  I note from the process that 
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number 6 (the petitioner’s productions) and number 7 (the respondent’s productions) 
are no longer with the court having been borrowed by the respective parties on the 
conclusion of the case. However, there still remain a large number of parts of process 
which I consider to essentially constitute productions, which might usefully be 
borrowed by the relevant parties and made available to you without further recourse to 
the court. I could request that the parties borrow their productions back, since the 
process is at an end, and it would then be a matter of requesting them to deliver them 
to you.  
 
As an alternative to parties borrowing their productions and making them available to 
you, the Committee, represented by the Scottish Parliament Corporate Body, may 
wish to consider making an application to the Court for an order authorising access to 
the documents that the Committee wishes to consider in the context of fulfilling its 
remit. I can make no comment on whether such an application would be granted.  

 
I am copying this letter to the Scottish Government and Levy & McRae, solicitors for Mr 
Salmond.  
 
Yours sincerely 
 
 
 
 
 
 
PAM McFARLANE 
Director and Principal Clerk 
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