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 3 June 2020 
 
Dear Ms Fabiani 
 
Committee on the Scottish Government Handling of Harassment Complaints 
 
Thank you for your letter of 19 May providing an update on the work of the Committee and 
setting out further requests.    
 
I want to assure you that we will respond to the Committee’s requests, and I reiterate my 
welcome of the iterative, chronological approach which you proposed in your letter of 30 April 
in order to keep information flows manageable.  We are prioritising work on issues which the 
Committee has said it wants to receive information about first, and on the specific questions 
asked by the Committee in order to try to meet the timescales requested.  I also welcome the 
opportunity to provide a written statement in respect of each of the three phases identified by 
the Committee along with relevant documents.  
 
I noted in my letter of 13 May the resource impacts of prioritising work on COVID-19 which 
remains the Scottish Government’s overriding priority.  Individuals who played significant roles 
in the events which the Committee is seeking information about, and whose input will therefore 
be required for the Scottish Government to respond to the Committee, are currently playing 
key roles in the Scottish Government’s COVID-19 response.  In addition, remote working is 
also impacting on our speed of response.   We will therefore respond as quickly as we possibly 
can in the challenging circumstances in which we are operating. 
 
I have responded to your specific questions below.     

pack://file%3a,,root,SECUREAPPSUPPORT,fileDatabase,files,Perm%2520Sec%2520final%2520draft%2520reply%2520to%2520Convenor%2520-%25203%2520June%25202020_00000001.docx/customXml/item1.xml
mailto:perm.sec@gov.scot


Scottish Ministers, special advisers and the Permanent Secretary are 

covered 

by the terms of the Lobbying (Scotland) Act 2016.  See 

www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 


  

 

 
Development of the Scottish Government’s Procedure on Handling of Harassment 
Complaints Involving Current or Former Ministers 
  
I can confirm that as requested in your letter of 19 May the Scottish Government is working to 
provide the Committee by end-June with a written statement and relevant documents in 
relation to the Scottish Government’s development of its harassment Procedure.  In doing so 
we will address the specific issues set out in your letter of 30 April and referred to in your letter 
of 19 May.    
 
Judicial review 
 
In your letter of 19 May you also asked that a written statement be provided by end-June in 
respect of the Scottish Government’s participation in the judicial review and specific questions 
asked by the Committee about this.   We will endeavour to meet this timescale, and if not 
practically possible we will submit the written statement as soon as possible thereafter.  In 
terms of submitting relevant supporting documents for this written statement, if it is possible 
we will also seek to achieve this by end-June and if not we will submit the documents as soon 
as possible thereafter.    
 
Investigation of complaints  
 
As requested we are prioritising carrying out the work on the two areas above, and we will 
submit subsequently a written statement and relevant documents responding to questions 
asked about the Scottish Government’s handling of complaints.  Again, we will deliver this as 
soon as is possible but it is unlikely be to before end-August 2020.  
 
Approach to data protection, confidentiality and legal restrictions 
 
You asked me to explain the approach which the Scottish Government is likely to take in 
respect of data protection, confidentiality issues and legal restrictions which are likely to arise 
in releasing relevant documents to the Committee.  I attach at Annex A a note setting out in 
more detail the issues which we expect to arise, and the approach we propose to take in 
dealing with them.  In essence, any document which we intend to submit to the Committee will 
be checked in advance in case any of the restrictions discussed in the Annex apply.  If so, we 
would consider what redactions or other course of action is required.  I should add that the 
number of documents which require to be processed in this way will also impact on the 
timescales in which we can send you documents.  The task of applying these judgements can 
only be done manually.  Our respective legal teams are already in conversation about the legal 
parameters.   
 
You also asked about progress in agreeing the process by which we propose to transfer 
documents.  Scottish Government and Scottish Parliament staff are discussing this, and I 
understand that an electronic process with which the Parliament is already familiar is likely to 
be agreed which will ensure the required level of security during transmission of documents to 
the Parliament. 
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Ministerial Code referral and Scottish Government internal review 
 
You asked about progress of the First Minister’s self-referral under the Ministerial Code, and 
of the Review of the Scottish Government’s application of its harassment procedure, both of 
which were announced in January 2019 and were subsequently paused when criminal 
proceedings began on 24 January 2019.  Actions to take forward both the Code referral and 
the Review are underway; completion dates will be set out in due course.  You also asked 
whether the Scottish Government will publish the findings of the Review of its application of its 
harassment procedure, and I can confirm that we will do so.  For the avoidance of doubt I can 
also confirm that the outcome of the First Minister’s self-referral under the Ministerial Code will 
also be published.   

 
I have asked my officials to remain in regular contact with the clerks to your Committee, and 
to keep them updated on progress in respect of all the workstreams discussed above. 
 

Yours sincerely 
 

 
 
Leslie Evans   
Permanent Secretary to the Scottish Government 
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ANNEX A 
 
DATA PROTECTION, CONFIDENTIALITY AND LEGAL RESTRICTIONS 
 
As the Committee has recognised, a number of issues in respect of data protection, 
confidentiality and legal restrictions are likely to arise in releasing to the Committee relevant 
documents held by the Scottish Government.  The Scottish Government anticipates that the 
following issues may arise. 
 
Personal data 
 
In addition to the application of General Data Protection Regulation (GDPR) considerations, 
the Scottish Government is subject to further restraints which would require it to withhold or 
redact certain information, and which overlap significantly with ‘personal data’ within the 
meaning of the GDPR: 
 

 there is in place a Contempt of Court Order1 made by Lord Woolman on 4 October 2018 
in relation to the identities of Ms A and Ms B as complainers in the Scottish 
Government’s internal investigation of their complaints;   

 

 alleged victims of sexual offences in criminal proceedings are entitled to lifelong 
anonymity under the Sexual Offences (Amendment) Act 1992.  The Scottish 
Government does not have corporate knowledge of the identities of the alleged victims 
in the criminal proceedings involving Alex Salmond.  In accordance with that restriction 
the Scottish Government cannot publish or share any information which could by itself 
identify or contribute to the identification of these individuals.  Publication in this context 
would include the communication of documents to the Committee. 

 
Much of the ‘personal data’ within the meaning of the GDPR which falls within the scope of 
the Committee’s requests is therefore likely to be covered by the above restrictions which 
would require the Scottish Government to redact or withhold certain information.  
 
Additional constraints 
 
An undertaking was given by the Scottish Minsters to the Court of Session in the Judicial 
Review on 8 January 2018 as follows: “save insofar as necessary to comply with any lawful 
requirement, to cooperate with any criminal investigation, or as may otherwise be approved 
by the Court, the respondents will not cause or permit the publication or dissemination to any 
other person of the said Investigating Officer’s report or any statements or other material taken 
or prepared by her in the course of preparing the same”.  Only the Court or a legal 
“requirement” could release Scottish Ministers from this undertaking. 
 
Separately, it is likely that legal professional privilege may attach to information requested by 
the Committee in the course of its inquiry and that the Scottish Government will therefore 
withhold or redact such information.  
 

                                            
1 Made under section 11 of the Contempt of Court Act 1981. 
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In addition to the constraints listed above, there may be other situations in which a person has 
a legitimate expectation of confidentiality which has not been waived or otherwise lost.    
 
Proposed approach 
 
The Scottish Government is working on the basis that the normal arrangements between it 
and Scottish Parliament Committees apply, including the Protocol between the Parliament and 
Government in relation to the handling of Committee business and the Motion approved by 
the Scottish Parliament on 1 November 2000.  The third principle of the Motion in particular 
recognises that there are circumstances in which arrangements should be made to ensure 
that the confidentiality of certain exchanges is respected.  The Scottish Government wishes to 
agree with the Committee how such arrangements can be made in the context of this 
Committee’s inquiry. 
 
The constraints and considerations outlined above and data protection law require the Scottish 
Government to take a case by case approach to Committee requests.   
 
In its letter of 30 April 2020 the Committee requests that the names of Cabinet Secretaries, 
Ministers, civil servants at SCS grade and Special Advisors be disclosed.  That letter sets out 
that in order to establish a legal basis for the disclosure of this personal data the Committee 
considers it relevant to the Committee’s inquiry as necessary, appropriate, proportionate and 
consistent with data protection principles.  The Scottish Government has considered the 
GDPR implications of disclosing names of these individuals in the context of development, 
formulation and implementation of the Procedure on Handling of Harassment Complaints 
Involving Current or Former Ministers.  We will consider in each case whether the disclosure 
of the personal data referred to would be lawful under GDPR and, where we do not consider 
that it would be lawful, we will explain why. 
 
The Scottish Government proposes that in line with the data protection principle of 
accountability and best practice as recommended by the Information Commissioner’s Office 
Code of Practice on Data Sharing, the Scottish Government and the Scottish Parliament 
should enter into a Data Sharing Agreement. 
 
I am grateful for the early discussion with Scottish Parliament officials about how best to enable 
the secure transmission of data for the purposes of the Committee’s inquiry.  The Scottish 
Government’s preference, which we understand Scottish Parliament officials to be content 
with, is to use the electronic system called eRDM Connect.  This will provide a secure means 
of transferring documents to the Scottish Parliament.  This facility is one that has also been 
used between the Scottish Government and the Information Commissioner’s Office.   
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