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SUPPLEMENTARY DELEGATED POWERS MEMORANDUM 
 

INTRODUCTION 

1. This memorandum has been prepared by the Scottish Government in accordance with 
rule 9.7.9 of the Parliament’s Standing Orders to assist the Delegated Powers and Law Reform 
Committee in its consideration of the Victims, Witnesses, and Justice Reform (Scotland) Bill 
following Stage 2. 

2. This memorandum describes provisions in the Bill conferring power to make subordinate 
legislation which were introduced, amended or removed from the Bill at Stage 2.   

3. The contents of this memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament. This supplementary 
memorandum should be read in conjunction with the Delegated Powers Memorandum published 
to accompany the Bill on introduction.   

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED AT STAGE 2 

4. The new delegated powers in the Bill are listed below, with a short explanation of what the 
powers do, why they have been taken in the Bill and why the selected form of Parliamentary 
procedure has been considered appropriate.   

Section 29D: Victim Notification Scheme: Victim’s right to receive information concerning 
offender subject to compulsion order by virtue of cross-border transfer 

Power conferred on:  Scottish Ministers  
Power exercisable by: Order made by Scottish statutory instrument 
Parliamentary procedure: Affirmative  
Revised or new power: New 
 
Provision 

5. Section 29D amends section 18B of the Criminal Justice (Scotland) Act 2003 (“the 2003 
Act”). The effect of the amendment allows Scottish Ministers to amend section 16A of the 2003 
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Act by order to include patients who are received in Scotland and treated as subject to a 
Compulsion Order and Restriction Order (“CORO”) which does not relate to an earlier CORO in 
Scotland, or received patients treated as subject to a compulsion order only, where existing powers 
in section 18B have been used to extend section 16A to include victims of persons subject to 
compulsion orders only. 

Reason for taking power 

6. The independent review of the Victim Notification Scheme (VNS) (the “Review”) 
recommended that victim notification procedures for victims in Scotland regarding prisoners and 
patients who may be transferred around the United Kingdom be reviewed with a view to 
establishing appropriate protocols, supported by legislation if required. 

7. A consultation to seek views on this in greater detail is required. 

8. This power is sought to provide flexibility to make amendments to provisions that might 
be needed following a consultation period.  

Choice of procedure 

9. The additional Parliamentary scrutiny afforded by the affirmative procedure is considered 
appropriate given that the Order would amend primary legislation. Affirmative procedure will 
allow for greater Parliamentary scrutiny. 

Section 29F: Victim Notification Scheme: conditional discharge: relevant conditions 

Power conferred on: Scottish Ministers   
Power exercisable by: Regulations made by Scottish statutory instrument 
Parliamentary procedure: Affirmative 
Revised or new power: New 

Provision 

10. Section 29F of the Bill provides the Scottish Ministers with the power, by regulations, to 
vary what is a “relevant condition” to a victim, or as the case may be, a supporter for the purposes 
of conditional discharge of a CORO patient.  

Reason for taking power 

11. The independent review of the Victim Notification Scheme  (the “Review”) recommended 
that the provisions around “relevant” conditions needed to be clarified and relevant advice made 
available to registered victims. 

12. It is not immediately clear if saying that “these provisions need to be clarified” means that 
the Review thought that what is a relevant condition needs to be rephrased or redefined or whether 
they think that clearer guidance is required. A consultation to seek views on this in greater detail 
is required. 
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13. This power is sought to provide flexibility to make amendments to provisions that might 
be needed following a consultation period.  

Choice of procedure 

14. The additional Parliamentary scrutiny afforded by the affirmative procedure is considered 
appropriate given that the regulations would amend primary legislation. Affirmative procedure 
will allow for greater Parliamentary scrutiny. 

Section 47(7): Rights of audience: solicitors 

Power conferred on: Scottish Ministers   
Power exercisable by: Regulations made by Scottish statutory instrument 
Parliamentary procedure: Affirmative 
Revised or new power: New 

Provision 

15. Section 47 makes provision for who can represent the accused in the Sexual Offences 
Court. Subsection (2A) sets out the offences in respect of which solicitors who are not also solicitor 
advocates would not have rights of audience to appear in the Sexual Offences Court and where the 
accused must therefore be represented by an advocate or solicitor advocate. These offences are: 

• murder; 

• rape; 

• attempted murder; 

• attempted rape;  

• an offence under section 1(1) of the Domestic Abuse (Scotland) Act 2018, where the 
alleged course of conduct includes behaviour which amounts to a statutory offence of 
rape; 

• any offence in relation to which the minimum sentence imposed by the Judge is a 
custodial sentence of at least five years; and 

• an offence in relation which the accused is being retried under the new evidence 
exception to the double jeopardy rule.  

16. Section 47(7) gives the Scottish Ministers the power to modify the list in subsection (2A) 
by regulations. Specifically, it permits the Scottish Ministers to add an offence or description of 
an offence or to remove or amend any of the entries on the list. The Scottish Ministers must consult 
with specified criminal justice partners before making such regulations. 

Reason for taking power 

17. Placing restrictions on rights of audience for certain offences when they are indicted to the 
Sexual Offences Court is intended to ensure that those accused who, but for the existence of the 
Sexual Offences Court, would have been prosecuted in the High Court, are entitled to the same 
level of legal representation as they are under existing structures. Where a case is currently 



This document relates to the Victims, Witnesses, and Justice Reform (Scotland) Bill (SP Bill 26A) 
as amended at Stage 2 

 
 

4 

prosecuted in the High Court and the accused is entitled to legal aid, they are automatically entitled 
to representation by counsel.  

18. It is the Scottish Government’s intention that where the same types of cases are prosecuted 
instead in the Sexual Offences Court, the accused will similarly be entitled to representation by 
counsel. The list of offences for which rights of audience are restricted in the Sexual Offences 
Court, as set out subsection 2A, is intended to capture those offences which are, at present, always, 
or almost always, indicted to the High Court based on current indictment practice and where the 
accused must therefore be represented by an advocate or solicitor advocate.I 

19. Granting Scottish Ministers the power to make regulations which amend the list of offences 
for which rights of audience are restricted in the Sexual Offences Court recognises that practice in 
the prosecution and sentencing of sexual offences is unlikely to remain static and that it may be 
necessary to change who can represent accused in the Sexual Offences Court in response to that 
changing practice. This power is particularly important in the context of provisions in the Bill 
which place a requirement on Scottish Ministers to review legal representation in the Sexual 
Offences Court, including rights of audience. Such reviews may identify that changes are needed 
to who is able to represent accused in the Sexual Offences Court. 

Choice of procedure 

20. It is considered that the regulations made using this power should be subject to affirmative 
procedure given that they will be modifying primary legislation. Affirmative procedure will allow 
for greater Parliamentary scrutiny.  

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
AMENDED AT STAGE 2 

Section 29H: Parole Board rules : decisions where prisoner has information about victim’s 
remains  

Power conferred on: Scottish Ministers   
Power exercisable by: Rules made by Scottish statutory instrument 
Parliamentary procedure: Negative 
Revised or new power: Revised 

Provision 

21. Section 29H will amend section 20(4) of the Prisoners and Criminal Proceedings (Scotland) 
Act 1993 (“the 1993 Act”) to insert the words “must or” into paragraph (c). Section 20(4) provides 
Scottish Ministers with a rule making power with respect to the proceedings of the Parole Board 
for Scotland (PBS). The effect of this amendment to paragraph (c) will be that rules made by the 
Scottish Ministers which set out provision in respect of the proceedings of the Board may include 
provision about matters that must be taken into account by the Board in dealing with a case. This 
will be in addition to matters that may be taken into account by the Board in dealing with a case 
as currently set out in paragraph (c). Alongside this amendment, section 29H will insert two new 
subsections, 4AA and 4AB. 
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22. Subsection 4AA will provide that provision under subsection 4(c) must include provision 
that, when making any decision on release for a prisoner convicted of murder or culpable homicide, 
the Board must take into account whether there are reasonable grounds to believe that the prisoner 
has information about how or where the victim’s remains were disposed of and the prisoner has 
not disclosed that information. Subsection 4AB provides a definition of victim for the purposes of 
subsection 4AB. 

23. The overall effect of these amendments will be that rules made by Scottish Ministers with 
respect to the proceedings of the Parole Board which includes provision under paragraph (c) must 
require the Board to take into account whether a prisoner being considered for release has not 
disclosed information regarding the disposal of the victim’s remains as part of the decision-making 
on the prisoner’s release.  

Reason for taking power 

24. In accordance with the current rule-making power under section 20(4) of the 1993 Act, the 
current Parole Board Rules, the Parole Board (Scotland) Rules 2022 rule 12 provides that the 
Parole Board “may” take into account the concern that the prisoner may have knowledge of their 
victims remains, but have not disclosed them – when deciding whether to grant parole. 

25. In such circumstances, it is left to the discretion of the Board whether or not to take such 
an issue into account in consideration of a relevant case. Amendments to the Parole Board rules, 
or new rules, made under this power would change the position, so that that Parole Board “must” 
take such an issue into consideration during consideration of the case of a prisoner sentenced for 
murder or culpable homicide. The changes that would be made to the rule-making power by 
section 29H would mandate the Parole Board to take this information into account in such cases, 
placing an obligation on the Parole Board to take this into account in consideration of a relevant 
case. 

Choice of procedure 

26. Section 20(4) of the P 1993 Act provides a rule making power to the Scottish Ministers. 
Section 29H of the Bill amends section 20 of the 1993 Act. Section 20 is subject to the negative 
procedure in the Scottish Parliament. As section 29H has been scrutinised by parliament during 
the process of the Bill it is not considered necessary to alter the existing parliamentary process 
which the rule making power in section 20 of the 1993 Act is subject to. 

Section 55(1): Sexual Offences Court procedure 

Power conferred on: Scottish Ministers   
Power exercisable by: Regulations made by Scottish statutory instrument 
Parliamentary procedure: Affirmative 
New or revised power: Revised 

Provision 

27. Section 55(1) applies the procedure of the High Court of Justiciary, as set out in the 
Criminal Procedure (Scotland) Act 1995, to proceedings in the Sexual Offences Court. This will 
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not apply where such procedure is inconsistent with provisions contained in the Bill or made using 
a power in the Bill. Section 55 contains two powers to make provision on procedure applying in 
the Sexual Offences Court: a power at subsection (2) for the Scottish Ministers to make regulations 
and a power at subsection (5) for the High Court to make acts of adjournal.  

28.  The power in subsection (2) allows the Scottish Ministers to make, by regulations, 
provision which applies to proceedings in the Sexual Offences Court. This includes a power, by 
virtue of subsection (2) to modify any enactment, including the Bill itself. This provision has been 
modified by way of amendments at Stage 2 to restrict the scope of the power so that Scottish 
Ministers can only bring forward regulations where these are for the purpose of ensuring the Sexual 
Offences Court functions properly. 

Reason for taking power 

29. It is possible that unforeseen inconsistencies or ambiguities may arise from the approach 
taken in section 55(1), which applies High Court procedure to proceedings in the Sexual Offences 
Court and which may impact on the proper functioning of the Sexual Offences Court. Enabling 
the Scottish Ministers to make further provision on this will ensure that any such inconsistencies 
or ambiguities that do arise and which impact on the proper functioning of the Sexual Offences 
Court can be rectified swiftly and without the need for primary legislation.  

Choice of procedure 

30. The power in section 55(2) gives the Scottish Ministers the power to make changes to the 
rules of criminal procedure which will apply in the Sexual Offences Court. Given this, and the fact 
that such regulations made under section 55(2) may modify primary legislation, it is considered 
appropriate that the power is subject to the enhanced level of parliamentary scrutiny which the 
affirmative procedure provides. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
REMOVED FROM THE BILL AT STAGE 2 

Section 29A(2)(b):  Single victim notification scheme 

Power conferred on:  Scottish Ministers  
Power exercisable by:  Regulations made by Scottish statutory instrument  
Parliamentary procedure:  Affirmative  

Provision 

31. Section 16(4)(a) of the Criminal Justice (Scotland) Act 2003 (“the 2003 Act”) allows the 
Scottish Ministers to amend section 16(1)(a) of the 2003 Act by substituting a different time period 
for the one provided for there.  

32. Section 29A(2)(b) of the Bill removes the power at section 16(4)(a) of the 2003 Act.  

33. Section 29A(6) also repeals section 27A of the Victims and Witnesses (Scotland) Act 2014 
(“the 2014 Act”) which originally governed the operation of the Victim Information Scheme 
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(“VIS”) which operated for victims where the offender was serving a sentence of 18 months or 
less. That scheme will now operate under section 16 of the 2003 Act which creates a single 
notification scheme irrespective of sentence length.  

34. Section 27A of the 2014 Act implemented an EU Directive (2012/29/EU). The removal of 
the power in section 16(4)(a) is because it is considered that using such a power under the unified 
scheme created by section 29A of the Bill would risk bringing the notification scheme out of step 
with EU law and mean that there would not be, as a result of any change made by using that power, 
any information-sharing for certain victims. They would be entitled to information regardless of 
sentence length following the introduction of section 29A of the Bill, and to use the power in 
section 16(4)(a) would mean that this right would then become limited.  

Section 65(1) (as Introduced): Pilot of single judge rape trials 

Power conferred on: Scottish Ministers   
Power exercisable by: Regulations made by Scottish statutory instrument 
Parliamentary procedure: Affirmative procedure 

Section 65(6) (as Introduced): Pilot of single judge rape trials 

Power conferred on:  High Court of Justiciary  
Power exercisable by:  Act of Adjournal  
Parliamentary procedure:  Laid, no procedure 

Provisions 

35. On introduction, section 65(1) of the Bill enabled Scottish Ministers to make regulations 
to allow a time-limited pilot of single judge rape and attempted rape trials, which met specified 
criteria, to be conducted.  

36. Section 65(6) of the Bill enabled the High Court of Justiciary, through Act of Adjournal, 
to make any incidental, supplementary, consequential, transitional, transitory or saving provision 
which it considered to be appropriate for giving full effect to section 65 or any regulations made 
under it. 

37. These powers were removed from the Bill at Stage 2, as the Scottish Government is no 
longer pursuing the policy of piloting juryless trials for rape and attempted rape cases. 
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