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Scottish Parliament (Recall and Removal of

Members) Bill
[As amended at Stage 2]

Supplementary Delegated Powers Memorandum

Introduction

1. This Supplementary Delegated Powers Memorandum (“sDPM”) has been
prepared by the Non-Government Bills Unit, on behalf of Graham Simpson MSP, the
Member in Charge of the Bill (“the Member”), in accordance with Rule 9.7.9 of the
Parliament’s Standing Orders in relation to the Scottish Parliament (Recall and Removal
of Members) Bill (“the Bill”). This memorandum describes provisions in the Bill
conferring power to make subordinate legislation which were either introduced to the Bill
or amended at Stage 2. It should be read in conjunction with the Delegated Powers
Memorandum published to accompany the Bill on introduction (“the DPM”). It describes
the purpose of each of the new or revised provisions in the Bill and outlines the reasons
for seeking the proposed powers.

2. This sDPM has been prepared to assist the reader of the Bill and to help inform
debate on it. It does not form part of the Bill and has not been endorsed by the
Parliament.

Outline of Bill provisions, as amended at Stage 2

3. The Bill, as amended at Stage 2, still makes provision about the recall of
Members of the Scottish Parliament (“MSPs”). However, the basis on which the recall of
a regional MSP is handled has shifted from the original two stage process of a recall
petition followed by a poll to a single recall poll. Section 16 of the Bill has been removed
which made provision for the poll which determined whether the recalled member was
to fill the regional vacancy. The concept of the recall process and what this means for a
constituency MSP or regional MSP is introduced in section 1(1A) of the Bill. The recall
poll for regional members is how it is determined if a regional member is to lose their
seat. The recall petition process will only apply to constituency MSPs. This has
necessitated a number of changes to terminology and to the structure of the Bill.

4. Part 2 of the Bill concerning removal of MSPs has been deleted from the Bill.

5. The Bill is now structured such that the initial eight sections are common to both
the recall petition process and the recall poll process. These provisions include how a
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member becomes subject to recall, how the process may be terminated early and the
grounds for recall. Thereafter there are distinct chapters of the Bill in respect of each of
the recall processes. As noted in the DPM at paragraph 31, there are signposts for the
reader throughout the Bill that particular sections of the Bill should be read alongside
the regulations.

Provisions conferring power to make subordinate
legislation removed at Stage 2

6. Section 21(1)(b) of the Bill has been removed. This conferred a regulation
making power on the Scottish Ministers to make provision as to the conduct of polls
under section 16 of the Bill. This power is no longer required since section 16 has been
removed. As a consequence of the change to the recall process, as described above,
the power to make subordinate legislation as to the conduct of recall petition
processes at section 21(1)(a) has been amended to instead refer to the conduct of
recall processes. This is to ensure that the regulation making powers in section 21 of
the Bill apply to both a recall petition process for constituency members and a recall poll
for regional members. This is covered more fully in later paragraphs of this sDPM.

7. Section 21(2)(c) of the Bill has also been removed following the commitment
made by the Member during the consideration of the delegated powers at Stage 1.
Section 21(2)(c) made provision such that, for the avoidance of doubt, the regulations
made under section 21(1) may confer powers to make subordinate legislation. The
Delegated Powers and Law Reform Committee recommended in its Stage 1 report?
published on 10 June 2025 that the power to sub-delegate be removed from Section 21.
That provision of the Bill has been removed and for clarity the Bill has been amended at
Section 21(1A) to confirm that powers to make subordinate legislation cannot be
conferred by regulations made under section 21(1).

8. The new and revised delegated powers in the Bill are set out in the next part of
this sDPM, with a brief explanation of what each power allows, why the power has been
taken or amended in the Bill and why the selected form of the Parliamentary procedure
has been considered appropriate.

Provisions conferring power to make subordinate
legislation introduced or amended at Stage 2

9. It should be noted that despite the Stage 2 amendments to the Bill as outlined
above in paragraphs 3 to 5 the scope of the regulation making power in section 21(1) of
the Bill has not changed. The scope at introduction was set out in detail in the DPM. As
amended at Stage 2, the section 21 regulation making power still concerns the conduct
of the recall process, though the process will be different depending on whether the
member is a constituency or regional MSP. The power to make regulations under
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section 21(1) still also provides for the questioning of a recall process, whether that is a
recall petition or a recall poll.

10.  The largest change to section 21 at Stage 2 is the amendment to insert
subsection (1)(ba) together with the new section 21(4) which clarifies that the
regulations made under section 21 can make provision for campaigning and campaign
expenditure. This is discussed in further detail later in the sDPM.

11.  Sections 21(2)-(4) of the Bill, as amended at Stage 2, provide an illustrative non-
exhaustive list as to what the regulations made under section 21(1) may do. These act
to clarify how the regulation making power may be exercised within the scope of the
power as set out at section 21(1). These provisions do not alter the scope of the section
21 power. The amendments to section 21(2)-(4) are addressed later in this sDPM.

12.  Before turning in more detail to the amended and newly introduced provisions
concerning the conferral of power to make subordinate legislation, it is important to note
the effect of the insertion of Section 21A of the Bill at Stage 2. Section 21A amends the
Political Parties, Elections and Referendums Act 2000 by adding regulations made
under section 21 on recall to the list of regulations on electoral processes on which the
Electoral Commission must be consulted. This means Scottish Ministers will require to
consult with the Electoral Commission before regulations are laid in Parliament.

Delegated powers

Section 21: Power to make further provision about
processes, etc.

Power conferred on: the Scottish Ministers

Power exercisable by: Regulations made by Scottish Statutory Instrument
Parliamentary procedure: Affirmative

Revised or new: Revised

Section 21(1)(a) and section 21(1)(c) read with section 21(5) —
Conduct and questioning of recall processes

Provision

13.  Section 21(1)(a), as amended at Stage 2, provides that regulations may be made
as to the conduct of recall processes.

14.  Section 21(1)(c) provides that regulations may be made as to the questioning of
a recall process, that is whether a recall petition or a recall poll, and the consequences
of irregularities in relation to these processes.
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15.  Section 21(1)(a) and (c) have been revised by name only to reflect the Stage 2
amendments that provide for the change in the way in which regional MSPs are to be
subject to recall. This is to ensure that the regulation making power applies to both
recall processes.

16. The substance of these regulation making powers has not been altered at Stage
2 and the DPM provides further detail as to these provisions.

17.  Section 21(5) of the Bill has been inserted which provides that the outcome of a
recall petition process or a recall poll process may be questioned only under Part 3 of

the Representation of the People Act (the “1983 Act”) as applied by regulations made

under section 21(1)(c).

Reason for revising powers

18. As already discussed in this sDPM, regional MSPs will no longer be subject to a
recall petition. The process by which a regional MSP may be recalled will be by way of
one poll conducted on one day. If a majority in favour of recall is not achieved the MSP
will not be recalled.

19.  As aresult, section 21(1)(a) has been amended to change the reference from
‘recall petition processes’ to ‘recall processes’. This is required to ensure that the
Scottish Ministers may make further provision by way of regulations as regards the
conduct of a recall petition process and a recall poll process, referred to collectively as
the “recall process”, as introduced at section 1(1A) of the Bill. The way in which these
processes are to be conducted being set out in distinct chapters of the Bill.

20.  Similarly, section 21(1)(c) of the Bill has been amended to refer to the
questioning of the recall process and the consequences of irregularities and removes
the reference to the poll (previously provided for in section 16 of the Bill). For avoidance
of doubt the powers under section 21(1)(c) still apply to the recall poll process for
regional MSPs as it has been introduced at Stage 2 which is a different type of poll.

21. Relating to section 21(1)(c), Section 21(5) has been inserted at Stage 2 to
provide that the outcome of a recall petition process or a recall poll process can only be
questioned under Part 3 of the 1983 Act as applied by the regulations under section
21(1)(c). As set out at paragraph 45 of the DPM, Part 3 of the 1983 Act makes provision
for a procedure to question a parliamentary election.

22.  Section 21(5) makes provision to exclude any other means of challenging the
recall process such that questioning the result of a recall petition or a recall poll cannot
be done under any other route than that as set out in regulations under the Bill. Those
regulations must apply the procedure set out in Part 3 of the 1983 Act to recall petitions
and recall polls, with appropriate modifications. This amendment excludes any other
court procedure, such as judicial review, which might otherwise be used to challenge
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such a result. The policy intention is to integrate Scottish recall processes into existing
electoral processes in relation to how a result might be challenged?.

Section 21(1)(ba) read with section 21(4) — Campaigning and
Campaign Expenditure

Provision

23. The Bill was amended at Stage 2 to insert section 21(1)(ba). This gives Scottish
Ministers the power to make regulations as to campaigning to promote a particular
outcome of a recall process, including expenditure incurred in relation to such
campaigning (“campaign expenditure”). This provision therefore applies to both the
recall petition process and the recall poll process.

24. The amendment to insert section 21(4) adds further detail as to the matters that
may be covered by the regulations under section 21(1)(ba).

Reason for revising powers

25.  This provides clarity that recall processes in Scotland will be covered by
campaigning rules and campaign finance rules and such rules will be largely similar to
those used at other electoral events.

26. The lead committee in its Stage 1 report agreed with the evidence received in
relation to more detail being required on campaigning rules during the petition signing
period3.

27. The power to make regulations on these matters will provide transparency and
accountability for those who are engaged in recall processes. In addition, they will help
ensure a more level playing field by limiting the ability of particularly well-resourced
persons or parties from being able to disseminate an unlimited volume of
advertisements and other promotional materials.

28.  Section 21(4)(a) concerns the regulation of campaigning activities in relation to
the recall process. Such regulations for example could prevent people campaigning
inside a polling place or issuing campaign materials that look like poll cards. These
being rules which apply to Scottish Parliament elections.

29. Section 21(4)(b) provides a non-exhaustive list of illustrative examples of how the
power could make provision about campaign expenditure. For example, amongst other
things, what is and is not considered campaign expenditure, limits on campaign
expenditure, who may authorise or incur expenditure, the time periods to which
expenditure limits apply and campaign expenditure returns. The power may also be
used to create different kinds of campaigner to whom different requirements and limits
apply, for example differences between a registered or unregistered campaigner. The

2 Standards, Procedures and Public Appointments Committee. Official Report, 29 January 2026, page 44
8 Stage 1 report on the Scottish Parliament (Recall and Removal of Members) Bill — paragraph 191
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power can also be used to make provision about the donations which recall campaigns
may accept and the reporting of those donations.

30. The power to make regulations in respect of campaigning and campaign
expenditure was a matter which the Member considered was already possible as set
out in paragraph 43 of the DPM. This was on the basis that making regulations in
respect of campaigning and campaign expenditure fell under the scope of the power of
21(1)(a) as regards the conduct of the recall process. This amendment at Stage 2,
together with newly inserted section 21(4), makes express provision on the face of the
Bill that Scottish Ministers may make regulations as to campaigning and campaign
expenditure in relation to recall processes. These amendments therefore put this matter
beyond doubt that the regulations made under section 21 may make such provision.

Section 21(1) read with section 21(3) — Matters which regulations
may cover

Provision

31.  Asintroduced at paragraph 11 of this sDPM the provision under section 21(3) of
the Bill sets out what the regulations under section 21(1) may do whether that is to
apply a provision of elections related legislation or make specific provision for certain
matters. Section 21(3) does not expand the scope of section 21. Section 21(3)
illustrates possible uses of this power for guidance and clarification as to the matters
that the regulations may provide for. Noting that section 21(3) is not prescriptive, as the
regulations do not have to make provision on these matters, and is non exhaustive.

32. Amended section 21(3)(a) provides that in addition to the legislation already
cited, the regulations made under section 21(1) may also apply, with or without
modification or exceptions, any provision made under the Elections Act 2022 and the
Scottish Elections (Representation and Reform) Act 2025 (“the 2025 Act”).

33. Newly inserted section 21(3)(c) provides that the regulations made may enable a
returning officer to have other persons discharge functions on their behalf.

34. Newly inserted section 21(3)(d) provides that the regulations may make provision
about the days and times of day, that must or must not be designated under section
6(1)(c) of the Bill, which concerns where and when the recall petition may be signed.

35. Newly inserted section 21(3)(e) provides that the regulations made may enable a
returning officer to limit the places where those entitled to sign a recall petition or vote in
a recall poll may do so in person, to one or some of the places to be made available for
this purpose.

Reason for revising power

36. Section 21(3)(a) of the Bill has been amended to provide that in addition to the
legislation already cited, the regulations made under section 21(1) may also apply, with
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or without modification or exceptions, any provision made under the Elections Act 2022
and the Scottish Elections (Representation and Reform) Act 2025 “the 2025 Act”. This
would permit parts of this legislation to be adapted and applied to the recall process by
regulations. The 2025 Act received Royal Assent after the introduction of this Bill. The
inclusion of this legislation would enable the regulations to apply the same rules on the
inclusion of digital imprints on electronic campaign material for elections in Scotland, to
the conduct of recall processes. This is to promote the same level of transparency in
recall campaigning as there is in election campaigning.

37.  The Minister for Parliamentary Business and Veterans set out during the Stage 2
proceedings that “The digital imprints provisions in the Elections Act 2022 and the
Scottish Elections (Representation and Reform) Act 2025 require campaigners to
include the name and address of the promoter of the message in online campaign
material, such as social media posts. Amendment 73 will enable that to happen, and it
is intended to limit anonymous campaigning, which is an issue of concern that the [lead]
committee highlighted in its report™.

38.  Section 21(3)(c), which provides for the discharge of functions, has been inserted
into the Bill for practical and operational reasons, and to be consistent with similar
provision made by the Scottish Parliament (Elections etc.) Order 2015 in relation to
Scottish Parliament elections. In practice functions related to the recall process would
most likely be discharged by other local authority staff members on behalf of returning
officers where required.

39.  Section 21(3)(d) is required to enable the regulations to specifically include or
exclude days and/or times that must or must not be designated in section 6(1)(c) of the
Bill during which the recall petition is to be made available for signing. This makes it
clear that regulations may make provision which expressly excludes a particular day
e.g. the returning officer is not to make the petition available for signing on any public
holiday or make certain days or times mandatory.

40. The reason for the inclusion of section 21(3)(e) is to clarify that the regulation
making power enables a returning officer to allocate (and thereby limit) signing or polling
locations. The effect is to provide that a person is only entitled to sign/vote at the place
allotted to them by returning officers who would have the knowledge and capability to
fulfil that function. This makes provision similar to that applicable to Scottish
Parliamentary Elections®.

Choice of procedure

41. The reasons for using this parliamentary procedure applying to this power remain
as set out in the DPM.

4 Standards, Procedures and Public Appointments Committee. Official Report, 29 January 2026, page 44
5 See Article 7(5) and rule 35(1) of Schedule 2 of the Scottish Parliament (Elections etc.) Order 2015
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Section 31: Power to make commencement provision

Power conferred on: the Scottish Ministers

Power exercisable by: Regulations made by Scottish Statutory Instrument
Parliamentary procedure: Laid only

Revised or new power: New

Provision

42. Section 31(2) to (3) enables the Scottish Ministers, by regulations, to appoint the
day or days on which the provisions of the Bill (other than sections 29, 30, 31 and 32)
come into force. Regulations made under this section may make different provision for
different purposes and may include transitional, transitory or saving provision.

Reason for taking power

43. The Bill was amended at Stage 2 to remove the provision in section 31 that
would have brought Parts 1 and 2 of the Bill into force at the end of the period of 6
months from Royal Assent. It has been replaced with provision that all provisions of the
Bill other than the sections in the final provisions part of the Bill (sections 29-32) are
brought into force by regulations.

44. Section 21 contains a broad power for Scottish Ministers to make subordinate
legislation setting out the detail of how recall processes will operate. At Stage 1, the
lead committee considered commencement matters at paragraphs 246 to 248 of their
Stage 1 report. The Committee considered in particular the evidence from the Electoral
Commission regarding the significant detail to be included in subordinate legislation,
and that electoral administrators and regulators will require time to complete any
necessary preparatory work for recall. Further the Scottish Government was not
confident the six month deadline could be met. The lead committee concluded that the
proposed deadline for the Bill's provisions to come into force six months following Royal
Assent would be challenging for electoral stakeholders, the Scottish Government, and
the Parliament to meet. The pre-recess period begins on 26 March 2026 and the current
parliamentary session ends on 8 April 2026.

45. The Bill, as amended, enables the Scottish Ministers to have control over the
commencement of the Bill so that sufficient time is given to fully consider the level and
complexity of matters that require to be covered by regulation. This includes
consultation to ensure the rules in respect of recall are given due consideration by
electoral stakeholders and the Parliament and are workable on the ground.

46. Allowing for different provision to be made for different purposes in the
commencement regulations allows for a phased implementation. The ability to make
transitional, transitory or saving provision is standard in such commencement
provisions.
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Choice of procedure

47.  As is usual for commencement regulations, the default laying requirement applies
(as provided for by section 30(2) of the Interpretation and Legislative Reform (Scotland)
Act 2010). This is considered appropriate because the policy behind the provisions will
have already been considered by the Parliament during the passage of the Bill.
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