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Solicitors (Scotland) Act 1980 -

Keeling schedule
[16 JANUARY 2025]

This document has been prepared as a “Keeling schedule” to set out the changes that would be
made to the Solicitors (Scotland) Act 1980 by the Regulation of Legal Services (Scotland) Bill
(“the Bill”) if the amendments lodged to date by the Scottish Government at Stage 2 were to
be agreed.

It is provided to assist with the lead committee’s consideration at Stage 2. It will not reflect any
other amendments agreed to by the lead committee at Stage 2 or by the Parliament at Stage 3.

In accordance with the description given in the colour key below—
e the changes to be made by the Bill at introduction are shown in purple and green,
o the added effect of the Stage 2 amendments are shown in [black], grey, red and blue.

The number of each amendment appears in the form [123] after its added effect is shown. No
such numbers are given for the changes shown in purple and green because these result from
changes made by the Bill at introduction, rather than as a result of a Stage 2 amendment.

Although every effort has been made to ensure the accuracy of the information, it is provided
for illustrative purposes only.

Colour key—

Changes made to the 1980 Act by the Bill as introduced—

purple =  original text repealed

green = new text inserted

Changes made to the 1980 Act by the Government’s Stage 2 amendments—

[black] =  purple text reinstated

grey = green text left out

red =  original text left out

blue = new text inserted

[123] =  amendment reference number



Solicitors (Scotland) Act 1980 — Keeling schedule

(1)

()

3)

(4)

1A

(1)
()

3)

1)

()

PART I
ORGANISATION
The Law Society of Scotland

Establishment and objects of Law Society of Scotland.

The Law Society of Scotland (referred to in this Act as “the Society™) shall continue to
exist and shall exercise the functions conferred upon it by this Act and sections 16 to 23
(which relate to the provision of conveyancing and executry services) of the 1990 Act.

The objects of the Society shall include the promotion of—
(@) the interests of the solicitors’ profession in Scotland; and
(b) the interests of the public in relation to that profession.

The Society may do anything that is incidental or conducive to the exercise of these
functions or the attainment of those objects.

Schedule 1 shall have effect in relation to the Society.

Power to act as statutory regulator

The Society may—
(a) act as an approved regulator within the meaning of Part 2 of the 2010 Act,
(b) do anything that is necessary or expedient for the purposes of doing so.

Membership of Society.
Every solicitor having in force a practising certificate shall be a member of the Society.

Notwithstanding any other provisions of this Act, the Council may admit as a member of
the Society any solicitor not having in force a practising certificate on such terms and
conditions (including the payment by him of a reduced annual subscription) as they may
determine.

Subject to subsection (2), a solicitor shall—

(a) be treated as if he were not a member of the Society while suspended from practice
as a solicitor under any enactment;

(b) cease to be a member of the Society when his practising certificate ceases to have
effect.

The Council of the Law Society

Establishment and functions of Council of Law Society.

The business of the Society shall continue to be conducted by the Council of the Society
(referred to in this Act as “the Council”’) the members of which shall be elected , co-opted
or appointed in accordance with the provisions of the scheme made under paragraph 2 of
Schedule 1.

The Council shall have the functions conferred upon them by this Act and sections 16 to
23 of the 1990 Act.
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Discharge of functions of Council of the Law Society

The Council may arrange for any of their functions (other than excepted functions) to be
discharged on their behalf by—

(a) acommittee of the Council,
(b) a sub-committee of such a committee; or
(c) an individual (whether or not a member of the Society’s staff).

Where, under subsection (1)(a), the Council have arranged for any of their functions to be
discharged by a committee, the committee may, with the approval of the Council, arrange
for that function to be discharged on behalf of the Council by—

(a) asub-committee of the committee; or
(b) an individual (whether or not a member of the Society’s staff).

Where, under subsection (1) or (2), the Council or a committee have arranged for any of
the Council’s functions to be discharged by a sub-committee, the sub-committee may,
with the approval of the Council, arrange for that function to be discharged on behalf of
the Council by a member of the Society’s staff.

A power given by subsection (1), (2) or (3) may be exercised so as to impose restrictions
or conditions on the body or person by whom the function concerned is to be discharged.

Any arrangement made under this section shall not arrange for any of the following
functions of the Council to be discharged by an individual—

(a)

(aa) that under section 47(2) of the 2007 Act of determining what action to propose, or
take, as respects a conduct complaint remitted to them under section 6{2)}a}-er
15(6}(a)-ofthat-Act-6(2) of that Act (or treated as having been remitted to them
under that section by virtue of section 33A(2) of that Act) [468];

(aaa) that under section 52B of the 2007 Act of determining of a requlatory complaint
remitted to them under section 7A(2) of that Act (or treated as having been remitted
to them under that section by virtue of section 33B(2) of that Act), [469]

(ab) that under—

(i) section 42ZA(1) or (2) of this Act or section 20ZB(1) or (2) of the 1990 Act
of determining whether or not to uphold a conduct complaint so remitted
which suggests unsatisfactory professional conduct;

(if) section 42ZA(3)(b) of this Act or section 20ZB(3)(b) of the 1990 Act of
determining what steps to take when upholding such a conduct complaint;

(ac) that under section 51(1) of this Act of determining whether or not to make a
complaint to the Tribunal as respects a conduct complaint so remitted which
suggests professional misconduct;

(ad) ...

(ae) that under section 51(1) of determining whether or not to make a requlatory
complaint to the Tribunal, [469]

(b) that under section 20(1) or (2) of the 1990 Act . . . of determining—

(i) whether paragraph (a) or (d) of the said section 20(1) applies to the
practitioner;
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(i) what action to take in the matter.

An arrangement made under this section may identify an individual by name or by
reference to an office or post which the individual holds.

An arrangement under this section for the discharge of any of the functions of the Council
may extend to any of the functions of the Society which is exercisable by the Council.

Where any arrangement is made under this section for the discharge of any of the
functions of the Council by a body or person, the function shall be exercised by that body
or person in the name of the Council, except that, where the function in question is a
function of the Society which is exercisable by the Council, it shall be exercised in the
name of the Society.

Any arrangement under this section for the discharge of any of the functions of the
Council—

(a) does not affect the responsibility of the Council for the exercise of the function or
any liability arising therefrom;

(b) does not prevent the Council from exercising the function; and

(c) may be revoked at any time by the Council and also, in the case of any arrangement
made under subsection (2) or (3), by the committee or sub-committee which made
that arrangement.

In this section, “excepted functions” means—

(@) any function of the Council to make rules or regulations under this Act or any other
enactment (but see subsection (11)) [5]; and

(b) any function of the Council under paragraph 2 of Schedule 1 to prepare a scheme
(scheme for the constitution of the Council etc.).

This section is—
(a) subject to sections 3B-t0-3G-3B and 3D and Part-2 Chapter 2 of Part 1 [6], and

(b) without prejudice to any other power which the Council may have to arrange for
the discharge of their functions.

During any period before—

(a) paragraph 14(6)(a) of schedule 4 to the Public Appointments and Public Bodies etc.
(Scotland) Act 2003 (asp 4) comes into force, subsection (5) applies as if paragraph
(b) and the word “and” that precedes it were omitted;

(b) section 12(c) of that Act comes into force, subsection (5)(a) applies as if for the
words “the 1990 Act” there were substituted the Law Reform (Miscellaneous
Provisions)(Scotland) Act 1990 (c. 40)(“the 1990 Act”).

Regulatory committee

The Council must, ferthe-purpose-mentioned-in-subsection{2)-in accordance with Part-2
Chapter 2 of Part 1 [7] of the Regulation of Legal Services (Scotland) Act 2023—

(a) arrange under section 3A(1)(a) for their regulatory functions to be exercised on their
behalf by a regulatory committee, and

(b) ensure that the committee continues so to exercise those functions (in particular, for
the discharge of the Council's responsibility as mentioned in section 3A(9)(a)).
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confidence).
(3) Aeccerdinghy, the Council must not—
(a) exercise their regulatory functions through any other means,-ex
b)_interf b I o inoss.
(4) Subsection (3)(a) is subject to—

(a) any determination made by the regulatory committee in a particular case that it is
necessary, for ensuring that something falling within the Council's regulatory
functions is achieved appropriately, that specific action be taken otherwise than
through the regulatory committee, and

(b) such directions as the regulatory committee gives the Council (acting in any other
capacity) in connection with the determination.

(5) Paragraphs (b) and (c) of section 3A(9) do not apply to the Council’s regulatory functions.
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Resolving regulatory disputes

This section applies in relation to any dispute arising between the regulatory committee
and the Council (acting in any other capacity) with respect to the application of section
3B.

If the dispute cannot be settled by the parties, it is to be submitted to (and resolved by)
arbitration.

The arbitrator is to be appointed—
(@) jointly by the parties, or

(b) in the absence of agreement for joint appointment, by the Lord President on a
request made by either (or both) of them.

The arbitrator's resolution of the dispute is final and binding on the parties.

3F
(1)

Meaning of “regulatory functions”

For the purposes of sections 3B-t6-3E-3B and 3D, the Council's “regulatory functions” are
their functions of regulating in respect of any matter the professional practice, conduct
and discipline of—

(@) solicitors {includingfirms-of-selicitors)-and-incorporated-practices and authorised

legal businesses,
(b) other legal practitioners, for example—
(i) registered European or foreign lawyers,
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(if) conveyancing or executry practitioners.

(2) Those functions include, in particular—

(a) setting standards for admission or authorisation and the ongoing training of the persons
described in subsection (1),

(b) handling complaints about those persons,

(c) making regulatory rules under this Act and any other relevant enactment, and

(ca) administering the Client Protection Fund under section 43,

(cb) safequarding the interests of clients under sections 45A to 45C, and [8]

(d)  complying with the requirements imposed on the Council and the regulatory committee
under the Regulation of Legal Services (Scotland) Act 2023 (in so far as provision is not
made for those matters under this Act).

(3) In subsection (1)(b)(ii), the reference to conveyancing or executry practitioners is to be
construed in accordance with section 23 of the 1990 Act.

Extended meaning under section 3F

If the Society acts as an approved regulator as mentioned in section 1A, the Council's
“regulatory functions” for the purposes of sections 3B-t6-3E-3B and 3D also comprise
such regulatory functions as—

(a) fall within the meaning of that expression as given for the purposes of Part 2 of the
2010 Act (by section 30(1) of that Act), and

(b) are exercisable under that Part of that Act by the Society in its capacity as an
approved regulator as so mentioned.

PART II
RIGHT TO PRACTISE AS A SOLICITOR
Qualifications and Training
Quialifications for practising as a solicitor.
No person shall be qualified to practise as a solicitor unless—
(a) he has been admitted as a solicitor; and
(b) his name is on the roll; and

(c) subject to section 24, he has in force a certificate issued by the Council in
accordance with the provisions of this Part authorising him to practise as a solicitor
(referred to in this Act as a “practising certificate™).
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5 Training regulations.
(1) The Council may, with the concurrence of the Lord President, make regulations for—
(@) practical training;
(b) attendance at a course of legal education;
(c) the passing of examinations.
(2) Regulations under this section—

(@ may make such incidental, consequential and supplemental provisions as the
Council consider necessary or proper in relation to the matters specified in
subsection (1);

(b) may include provision for the charging by the Council of fees and the application
thereof; and

(c) may make different provision for different circumstances.

Admission
6 Admission as solicitor.

(1) Subject to the provisions of this section, no person shall be admitted as a solicitor in
Scotland unless—

(@)
(b) he has satisfied the Council. . .

(i) that he has complied with the provisions of any regulations made under
section 5 that apply to him, and

(ii) that he is a fit and proper person to be a solicitor,
and has obtained from the Council a certificate to that effect; and

(c) he has paid such sum in respect of his admission as has been fixed by the Council
with the approval of the Lord President.

(2) Where—
(@) aperson has complied with the requirements of subsection (1); but

(b) the Council have not lodged a petition for his admission as a solicitor within one
month of his having so complied,

he may apply by petition to the court for admission as a solicitor; and if he produces the
certificate mentioned in paragraph (b) of subsection (1) the court shall make an order
admitting him as a solicitor.

(3) If any person has not obtained from the Council a certificate to the effect mentioned in
paragraph (b) of subsection (1) but has otherwise satisfied the requirements of that
subsection the Court, on such an application being made by him and on being satisfied
after such inquiry as it thinks fit, that—

(@) heisa fitand proper person to be admitted as a solicitor, and
(b) he is competent to be a solicitor,

may make an order admitting him as a solicitor.
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The Council may petition the court for the admission as a solicitor of an applicant who
has complied with the requirements of subsection (1) above; and, where it does so it shall
lodge the petition not later than one month after the applicant has first so complied.

The Court shall, on a petition being made to it under subsection (3A) above, make an
order admitting the applicant as a solicitor.

Any order admitting a person as a solicitor under this section shall include a direction to
the Council to enter the name of that person in the roll.

Nothing in this section affects the operation of the Colonial Solicitors Act 1900 or any
Order in Council made under that Act (admission as solicitors in Scotland of solicitors of
certain overseas territories)

Every person who has been enrolled as a law agent shall be deemed to be admitted as a
solicitor.

The Roll

Keeping the roll.

The Council shall continue to be the registrar of solicitors and shall keep at-the-office-of
their-seeretary [501] a roll of solicitors (in this Act referred to as “the roll”).

The roll shall consist of the names in alphabetical order of all solicitors entered on it in
accordance with section 8.

The roll is also to record against the name of each enrolled solicitor the address of the
place of business of that solicitor (as given under subsection (2) of that section).

(3) _ The roll must be accessible to, and searchable by, the public, free of charge, by such
electronic means as the Council considers appropriate. [501]
(4) Schedule 2 (powers of Council in relation to roll of solicitors) shall have effect.
8 Entry in the roll.
(1) On production to the Council of an order under section 6 admitting a person as a solicitor

and directing that his name be entered on the roll the Council shall enter the name of that
person on the roll.

(2)

Any solicitor whose name is entered on the roll (in this Act referred to as “an enrolled

solicitor”) must—

(a) on enrolment, inform the Council of—

(i) the address of the solicitor’s place of business, and

(ii) any other information the Council consider necessary for the purpose of
maintaining the roll, and

(b) inform the Council of any change to the information required under paragraph (a)
within 28 days of the change. [501]
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(3) The Council shall issue a certificate of enrolment to any enrolled solicitor who applies for
it.
Removal of name from roll on request.

(1) Anenrolled solicitor who wishes his name, or any annotation made against his name under
section 25A(3), to be removed from the roll of solicitors may make an application to the
Council in that behalf, and the Council shall remove the name of that solicitor or, as the
case may be, the annotation against his name, from the roll.

(2) But the Council are required to remove the name or annotation only if they are satisfied
that—

(a) the solicitor has made adequate arrangements with respect to the business which the
solicitor then has in hand, and

(b) it is otherwise appropriate to do so.

Restoration of name to roll on request.

(1) Asolicitor whose name has been struck off the roll other than by order of the Court, shall
only be entitled to have his name restored to the roll, if on an application in that behalf
made by him to the Tribunal and after such inquiry as the Tribunal thinks proper, the
Tribunal so orders.

(1ZA) Where the restoration of a solicitor's name to the roll has been prohibited under section
53(2)(aa), the solicitor is entitled to have the solicitor's name restored to the roll if (but
only if) the Tribunal so orders—

(@) on an application made to it by the solicitor, and
(b) after such enquiry as it thinks proper.

(1ZB) Where under subsection (1) or (1ZA) the Tribunal decides not to restore a solicitor’s

name to the roll, the solicitor may appeal the decision to the Court.

(1ZC) An appeal under subsection (1ZB) must be made before the expiry of the period of 21

days beginning with the day on which the Tribunal’s decision is intimated to the solicitor.

(1ZD) On an appeal under subsection (1ZB), the Court may give such directions in the matter

as it thinks fit, including directions as to the expenses of the proceedings before the Court
and as to any order by the Tribunal relating to expenses.

(1ZE) A decision of the Court under subsection (1ZD) is final. [502]

(1A) On an application to the Council from a solicitor whose name , or any annotation against
whose name, has been removed from the roll under section 9 (except where subsection
(1ZA) applies) the Council may, after such inquiry as they think proper, restore the name
of that solicitor or, as the case may be, the annotation, to the roll.

(1B) Where under subsection (1A) the Council decides not to restore a solicitor’s name, or

annotation against a solicitor’s name, to the roll, the solicitor may appeal the decision to
the Tribunal.

(1C) An appeal under subsection (1B) must be made before the expiry of the period of 21 days
beginning with the day on which the Council’s decision is intimated to the solicitor.

(1D) On an appeal to the Tribunal under subsection (1B), the Tribunal may—

(a) restore the solicitor’s name, or annotation against the solicitor’s name, to the roll,
or

10
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(b) confirm the Council’s decision. [502]

Rules made by the Tribunal under section 52 may—

(a) regulate the making, hearing and determining of applications under subsection (1)
or (1ZA);

(b) provide for payment by the applicant to the Council of such fee in respect of
restoration to the roll as the rules may specify.

Directions by Lord President.

The Lord President may give directions to the Council in relation to the carrying out of
their duties in connection with the keeping of the roll and they shall give effect to any
such direction.

Register of European lawyers
Keeping the register

The Council shall establish and maintain the register referred to in regulation 15 of the
European Communities (Lawyer’s Practice) (Scotland) Regulations 2000 as those
regulations have effect by virtue of regulation 6 or 7 of the Services of Lawyers and
Lawyer's Practice (EU Exit) (Scotland) (Amendment etc.) Regulations 2019,-and-shahl

leopdbo oo ol e o ee o e cope s

The register shall consist of the names in alphabetical order of all European lawyers
entered on it in accordance with regulation 17 of those regulations as it has effect by virtue
of regulation 6 or 7 of the Services of Lawyers and Lawyer's Practice (EU Exit) (Scotland)
(Amendment etc.) Regulations 2019.

The register is also to record against the name of each lawyer entered on it the address of
the place of business of that lawyer and related information (as given under section
12B(1)).

(3)  The register must be accessible to, and searchable by, the public, free of charge, by such
electronic means as the Council considers appropriate. [501]

(4)  Schedule 2 (powers of Council in relation to roll of solicitors) shall apply to the register
as it does to the roll and in its application to the register the words “section 7(3)” in
paragraph 4 shall be read as if the words “section 12A” were substituted therefor.

12B Information to be provided by registered European lawyers

11
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(i) the address of the registered European lawyer’s place of business,

(ii) the registered European lawyer’s home professional title, and

(iii) the name and address of the competent authority with which the registered
European lawyer is registered in the registered European lawyer’s home state,

(b) inform the Council of any change to the information required under paragraph (a)

The Council shall issue a registration to any registered European lawyer who applies for

(1) Any reqgistered European lawyer must—
(a) on registration, inform the Council of—
and
within 28 days of the change. [501]
(2
it.
12C Removal of name from register on request

()

12D
1)

()

(2A)

(1)  Arregistered European lawyer who wishes his name, or any annotation made against
his name under section 25A(3), to be removed from the register may make an application
to the Council in that behalf, and the Council shall... remove the name of that seliciter
registered European lawyer [501], or, as the case may be, the annotation against his name,
from the register.

But the Council are required to remove the name or annotation only if they are satisfied
that—

(a) the sehicior registered European lawyer [501] has made adequate arrangements
with respect to the business which the seliciter registered European lawyer [501]
then has in hand, and

(b) it is otherwise appropriate to do so.

Restoration of name to register on request

Subject to subsection (2), a registered European lawyer whose name has been removed
from the register shall be entitled to have his name restored to the register only if, on an
application in that behalf made by him to the Tribunal and after such enquiry as the
Tribunal thinks proper, the Tribunal so orders.

On an application to the Council by a registered European lawyer whose name, or any
annotation against whose name, has been removed from the register under section 12C,
the Council may, after such inquiry as they think proper, restore the name of the registered
European lawyer or, as the case may be, the annotation, to the register.

Where under subsection (2) the Council decides not to restore a reqgistered European

(2B)

lawyer’s name,. or annotation against a registered European lawyer’s name, to the register,
the registered European lawyer may appeal the decision to the Tribunal.

An appeal under subsection (2A) must be made before the expiry of the period of 21 days

(2C)

beginning with the day on which the Council’s decision is intimated to the registered
European lawyer.

On an appeal to the Tribunal under subsection (2A), the Tribunal—

12
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(a) if the Tribunal considers that a registered European lawyer’s name should be
restored to the register, must direct the Council—

(i) to restore the registered European lawyer’s name to the register, and

(ii) to issue to the registered European lawyer a registration certificate, subject to
such conditions, if any, as the Tribunal thinks fit,

(b) if the Tribunal considers that an annotation against the registered European lawyer’s
name should be restored to the register, must direct the Council to restore the
annotation to the register,

(c) may confirm the Council’s decision. [502]

(3) Rules made by the Tribunal under section 52 may—
(a) regulate the making, hearing and determining of applications under subsection (1);

(b) provide for payment by the applicant to the council of such fee in respect of
restoration to the register as the rules may specify.

Practising Certificates

13 Applications for practising certificates.

(1) Subject to this section and sections 14 to 24, the Council may make rules with respect
to—

(a) applications for practising certificates;
(b) the issue of practising certificates;
(c) the keeping of a register of applications for and the issue of practising certificates.

(2) __ The register must be accessible to, and searchable by, the public, free of charge, by such
electronic means as the Council considers appropriate. [501]

(3) The making of a false statement by a solicitor in an application for a practising certificate
may be treated as professional misconduct by him for the purposes of Part 1V, unless he
proves the statement was made without intention to deceive.

14 Issue of practising certificate.

(1) The Council shall issue to an enrolled solicitor on application being duly made by him, a
practising certificate in accordance with rules made by them under section 13.

(2) The Council shall not issue a practsing certificate to a solicitor while he is suspended from
practice.

15 Discretion of Council in special cases.

(1) Inany case where this section has effect, the applicant shall, unless the Council otherwise
order, give to the Council, not less than 6 weeks before he applies for a practising
certificate, notice of his intention to do so; and the Council may in their discretion—

(@) grant or refuse the application, or

(b) decide to issue a certificate to the applicant subject to such conditions as the Council
may think fit.

13
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3)

(3A)

Subject to subsections (3) and (4), this section shall have effect in any case where a
solicitor applies for a practising certificate

(a)

(b) not having held a practising certificate in force within the period of 12 months
following the date of his admission; or

(c) whenaperiod of 12 months or more has elapsed since he held a practising certificate
in force; or

(d) without having paid in full any fine imposed on him under section 42ZA(4)(b) or
Part IV; or

(e) without having paid in full any expenses for which he has been found liable under
section 62A or Part IV; or

(F) when, having been suspended from practice, the period of suspension has expired;
or

(9) when, having had his name struck off the roll, his name has been restored to the
roll; or

(h) after his estate has been sequestrated or he has granted a trust deed for behoof of
creditors, whether he has obtained his discharge or not; or

(i) when—

(i) the Council are investigating a conduct complaint remitted to them under
section 6(2}{a)-er15(5}a)-efthe 2007-Act-6(2) of the 2007 Act (or is treated
as having been so remitted by virtue of section 33A(2) of that Act) [503], his
attention has been drawn by the Council to the matter, and he has not replied
or has not furnished a reply which would enable the Council to dispose of the
matter; or

(if) after a complaint has been made of delay in the disposal of the business of a
client he has not completed that business within such period as the Council
may fix as being a reasonable period within which to do so,

and in either case has been notified in writing by the Council accordingly ; or
1)

(K) where the solicitor’s practising certificate is subject to conditions. [503]

Where a practising certificate free of conditions is issued by the Council under subsection
(1) to a solicitor in relation to whom this section has effect by reason of any such

circumstances as are mentioned in paragraphs (b), (c), (f), (g9)-e+€h}, (h) or (k) [503] of
subsection (2), this section shall not thereafter have effect in relation to that solicitor by
reason of those circumstances.

Where the Council decide to issue a practising certificate subject to conditions, the

(3B)

Council may, at the request of the solicitor to whom the certificate is issued or on their
own initiative—

(a) vary the conditions,

(b) remove conditions, or

(c) impose further conditions.

Before making a decision to vary, remove or impose conditions under subsection (3A),

the Council must—

14
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(3C)

() notify the solicitor of their intention to exercise the power,

(b) qive the solicitor an opportunity to make representations within 14 days of being
notified,

and when exercising that power, must take into account any representations made by the
solicitor.

The Council must notify the solicitor to whom the practising certificate is issued of the

decision to vary, remove or impose conditions and the reasons for the decision as soon as
practicable after making the decision. [503]

(4) Where the Council decide to issue a practising certificate subject to conditions, or vary,
remove or impose conditions under subsection (3A), [503] they may, if they think fit,
postpone the issue of the certificate pending the hearing and determination of an appeal
under section 16.

(5) Ifasolicitor fails to comply with any condition of the solicitor’s practising certificate, that
failure may be treated as professional misconduct or unsatisfactory professional conduct.
[503]

15A Discretion of Council in other cases

(1) Except in a case where section 15 has effect, the Council may, subject to subsection (2),

take any of the following steps in relation to the practising certificate of a solicitor—
(a) vary any conditions imposed by the Council,
(b) remove conditions, or
(c) impose conditions.

(2)  The Council may take any of the steps mentioned in subsection (1) only if they consider
it necessary to do so—

(a) in the public interest, or
(b) _for the protection of the public.
(3) _ Before making a decision to vary, remove or impose conditions by virtue of subsection
(2)(a), the Council must—
() notify the solicitor of their intention to exercise the power,
(b) qive the solicitor an opportunity to make representations within 14 days of being
notified,
and when exercising that power, must take into account any representations made by the
solicitor.
(4)  Where the Council have made a decision to vary, remove or impose conditions by virtue

(5)

of subsection (2)(b), the Council—

(a) when notifying the solicitor under subsection (5), must give the solicitor an
opportunity to make representations within 14 days of being notified, and

(b) taking into account any representations made, may vary their decision.

The Council must notify the solicitor to whom the practising certificate is issued of their

decision to vary, remove or impose conditions and the reasons for the decision as soon as
practicable after making the decision.

15
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(6)

Where the Council decide to vary, remove or impose conditions, they may, if they think

(7)

fit, postpone the issue of the certificate pending the hearing and determination of an appeal
under section 16.

If a solicitor fails to comply with any condition of the solicitor’s practising certificate, that

[503]

16
(1)

(1A)

failure may be treated as professional misconduct or unsatisfactory professional conduct.

Appeals from decisions of Council.

Where an application for a practising certificate is duly made to the Council otherwise
than in a case where

(@) section 15 has effect and the Council refuse or neglect to issue a practising
certificate, the applicant;

(b) the Council refuse to recognise a body corporate as being suitable in terms of
section 34(1A)(b), the body corporate

may apply to the Court, who may make such order in the matter as it thinks fit.
Where the Council refuse to recognise a body corporate as being suitable in terms of

()

(2A)

section 34(1A)(b), the body corporate may apply to the Court, who may make such order
in the matter as it thinks fit. [516]

Where the Council in exercise of the power conferred on them by section 15, refuse to
issue a practising certificate, or issue a practising certificate subject to conditions, or
decide to vary, remove or impose conditions, [503] the applicant may appeal to the Court
against that decision within 14 days of being notified of it.

Where the Council have varied conditions of, removed conditions from or imposed

3)

(4)

conditions on a practising certificate under section 15A, the solicitor to whom the
certificate is issued may appeal to the Court against that decision within 14 days of being
notified of it. [503]

On an appeal to the Court under subsection (2) or (2A) [503] the Court may—
(a) affirm the decision of the Council, or

(b) direct the Council to issue a practising certificate to the applicant subject to such
conditions if any as the Court may think fit; or

(c) make such other order as it thinks fit.
A decision of the Court under subsection (1), (1A), (2) or (2A) is final. [515]

17
1)

)

3)

Date and expiry of practising certificates.

Every practising certificate issued in November of any year shall bear the date of 1st
November in that year, and every other practising certificate shall bear the date of the day
on which it was issued.

Every practising certificate shall have effect from the date it bears under subsection (1) or
a different date specified on the certificate [503].

Subject to subsection (4), every practising certificate shall expire on 31st October next
after it is issued.

16
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(4) On the name of any solicitor being struck off the roll or on a solicitor being suspended
from practice as a solicitor, any practising certificate for the time being in force of that
solicitor shall cease to have effect, but in the case of suspension, if he ceases to be so
suspended during the period for which the practising certificate would otherwise have
continued in force, the certificate shall thereupon again have effect.

Suspension-of practising-certificates-Suspension from practice as solicitor [503]
1 I—

(@) in pursuance of the Mental Health (Care and Treatment)(Scotland) Act 2003, a
solicitor is, by reason of mental disorder, detained in hospital. . .;

(b) a guardian is appointed to a solicitor under the Adults with Incapacity (Scotland)
Act 2000 (asp 4);

(c) the estate of the solicitor is sequestrated;
(d) asolicitor grants a trust deed for behoof of creditors;
(e) ajudicial factor is appointed on the estate of the solicitor under section 41;

any practising certificate for the time being in force of that solicitor shall cease to have
effect, and he shall be suspended from practice as a solicitor.

(1zA) The Council may suspend from practice a solicitor who—
(a) has been convicted of an offence involving dishonesty, or
(b) in respect of an offence, has been—

(i) fined an amount equivalent to level 4 on the standard scale or more (whether
on summary or solemn conviction), or

(if) sentenced to imprisonment for a term of 12 months or more.
(1ZB) The Council may suspend a solicitor from practice as a solicitor if the Council consider

it necessary to do so—

(a)__in the public interest, or

(b) _for the protection of the public.

(1ZC) Before making a decision to suspend a solicitor from practice by virtue of subsection

(1ZB)(a), the Council must—
(a) notify the solicitor of their intention to make a decision,

(b) qive the solicitor an opportunity to make representations within 14 days of being
notified

and when making a decision, must take into account any representations made by the
solicitor.

(1ZD) Where the Council have made a decision to suspend a solicitor from practice by virtue of

subsection (1ZB)(b), the Council—

(a) when notifying the solicitor under subsection (1ZE), must give the solicitor an
opportunity to make representations within 14 days of being notified, and

(b) taking into account any representations made, may vary their decision.

17
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(1ZE) Where the Council have made a decision to suspend a solicitor from practice under

(1A)

()

3)

(3A)

(4)

subsection (1ZB), the Council must notify the solicitor of the suspension as soon as
practicable and give reasons for the suspension. [503]

If—

(@) an administration or winding up order, or an appointment of a provisional
liquidator, liquidator, receiver or judicial factor has been made in relation to the

incorporated-practice an authorised legal business; or

(b) a resolution has been passed for the voluntary winding-up of an—incerperated
practice an authorised legal business (other than a resolution passed solely for the
purpose of reconstruction or amalgamation of the incerporated—practice—with
another—ncorporated—practice—authorised legal business with another authorised

legal business),

revoked: its authorlsatlon is deemed to be withdrawn and Where the busmess IS an
incorporated practice, its recognition under section 34(1A) is deemed to be revoked.

On the occurrence of any of the circumstances mentioned in. . . subsection (1) or (1ZA) ,
the solicitor in question shall intimate those circumstances to the Council i-witing [516]
immediately.

On the occurrence of the cirumstances mentioned in paragraphs (d) or (e) of subsection
(1) the trustee or as the case may be the judicial factor shall intimate his appointment to
the Council #-writing [516] immediately.

On the occurence of the circumstances mentioned in—

(a) paragraph (a) of subsection (1A), the administrator, provisional liquidator,
liquidator, receiver or, as the case may be, judicial factor appointed in relation to

the incorperatedpractice authorised legal business;
(b) paragraph (b) of subsection (1A), the incerporated—practice authorised legal

business
shall immediately intimate that fact to the Council.
Where the Council have been notified by the Commission that a solicitor has failed to

comply with a direction under section 10 of the 2007 Act, the Council may, when
considering a suspension under this section, contact the Commission to ascertain whether
the solicitor has since complied with the direction. [503]

F&%PH@%FE—%#&HH@%@%H&B&H&GFF@F&F&GHHH@—W i i i isi i - Further

provisions relating to suspension from practice as solicitor [503]

(4)

Where a solicitor has been suspended from practice as a solicitor by virtue of section

18(1)(c) or (d), the suspension expires on the solicitor being granted a discharge. [503]
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(5)  Where a solicitor has been suspended from practice as a solicitor by virtue of section
18(1)(e), the suspension expires on the judicial factor being granted a discharge. [503]

(5A) Where a solicitor is suspended from practice as a solicitor by virtue of paragraph (a) or
(b) of section 18(1), the period of suspension shall, for the purposes of section 15(2)(f),
expire on the solicitor ceasing to be detained in hospital or subject to guardianship or, as
the case may be, on the curator bonis being discharged.

(5C) On the occurrence of any of the circumstances mentioned in subsections (4) to {58)-(5A)
[503], the solicitor concerned must notify the Council ir—writing [516] (and without
delay).

(5D) Where a solicitor is suspended from practice as a solicitor by virtue of paragraphs (c), (d)
or (e) of section 18(1) or by virtue of section 18(1ZA) or (1ZB), the Council may, on their
own initiative, decide to terminate the suspension with or without conditions. [503]

(6) Where a solicitor is suspended from practice as a solicitor by virtue of paragraphs (c), (d)
or (e) of section 18(1) or by virtue of section 18(1ZA) or (1ZB) [503], he may at any time
apply to the Council to terminate the suspension.

(7)  On an application under subsection (6), the Council may either—
(a) grant the application with or without conditions; or
(b) refuse the application

(7A) Where the Council have made a decision—

(a) to terminate the suspension of a solicitor under subsection (5D),

(b) to grant an application to terminate the suspension of a solicitor under subsection

(7)(a), or
(c) to refuse an application to terminate the suspension of a solicitor under subsection
(7)(b),

the Council must notify the solicitor of the decision and the reasons for the decision as
soon as practicable after making the decision. [503]

(8) If on an application by a solicitor under subsection (6), the Council refuse the application
or grant it subject to conditions, the solicitor may appeal against the decision to the Court,
who may—

(a) affirm the decision; or

(b) vary any conditions imposed by the Council; or

(c) terminate the suspension either with or without conditions.
(9) A decision of the Court under subsection (8) is final. [515]

Council’s duty to supply lists of solicitors holding practising certificates.

(1) The Council shall send a list of all solicitors holding practising certificates for the practice
year then current—

(a) to the Keeper of the Registers of Scotland; . . .
(ab) to the Principal Clerk of Session;
(b) to each sheriff clerk;

19



Solicitors (Scotland) Act 1980 — Keeling schedule

21

22

()

3)

(1)

()

3)

1)

()

(c) any other body the Council consider necessary for the fulfilment of the Council’s
regulatory duties, [503]

as soon as practicable after 1st December in each year.
The Council shall send a list of all solicitors who have rights of audience in—
(@) the Court of Session, to—
(i) the Principal Clerk of Session;
(ii) the Supreme Court;
(iii) the Registrar to the Judicial Committee of the Privy Council,
and
(b) the High Court of Justiciary, to the Principal Clerk of Justiciary,

as soon as practicable after 1st December in each year; and where, by virtue of an order
under section 53(2)(ba), or 55(1)(ba) or (bb), a solicitor’s right of audience in any of those
courts is suspended or revoked, the Council shall forthwith inform the persons mentioned
in this subsection of that fact.

The Council shall notfiy those persons to whom they have sent lists under this section of
any changes in those lists.

Consultants to hold practising certificates.

A consultant shall be treated for the purposes of this Act as a practising solicitor and the
provisions relating to practising certificates and, subject to subsection (2), the Guarantee
Client Protection [507] Fund shall apply to him.

The Council may if they think fit exempt a consultant from any of the provisions of section
43 or Schedule 3 (the-Guarantee The Client Protection [507] Fund).

In this section “consultant” means any solicitor who

(a) not being in partnership with a solicitor or other solicitors causes or permits his
name to be associated with the name of that solicitor or those solicitors or their
firm’s name,

(b) not being a director of an incorporated practice, causes or permits his name to be
associated with that incorporated practice,

(c) not being an owner, member or director of another form of authorised legal
business, causes or permits their name to be associated with that business,

whether he is described as a consultant or adviser or in any other way.

Evidence as to holding of practising certificates.

Any list purporting to be issued by the Council and to contain the names of solicitors in
Scotland who have before 1st December in any year obtained practising certificates for
the period of 12 months from 1st November in that year shall, until the contrary is proved,
be evidence that the persons named in that list are solicitors holding such certificates.

The absence from any such list of the name of any person shall, until the contrary is
proved, be evidence that the person is not qualified to practise as a solicitor under a
certificate for the current year, but in the case of any such person an extract from the roll
certified as correct by the Council shall be evidence of the facts appearing in the extract.
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(1)

()

23A

23B

24

24A
1)

(2)

Offence to practise without practising certificate.

Any person who practises as a solicitor or in any way holds himself out as entitled by law
to practise as a solicitor without having in force a practising certificate shall be guilty of
an offence under this Act unless he proves that he acted without receiving or without
expectation of any fee, gain or reward, directly or indirectly.

Without prejudice to any proceedings under subsection (1), failure on the part of a solicitor
in practice to have in force a practising certificate may be treated as professional
misconduct for the purposes of Part V.

Professional misconduct for registered European lawyer to practise without a
registration certificate

Failure on the part of a registered European lawyer in practice to have in force a current
registration certificate may be treated as professional misconduct for the purposes of Part
V.

Failure on the part of a registered foreign lawyer in practice to have in force a current
registration certificate may be treated as professional misconduct for the purposes of Part
(\VA

Saving of public officials.

Nothing in this Act shall require a practising certificate to be taken out by a person who
is by law authorised to act as a solicitor to a public department without admission, or by
any assistant or officer appointed to act under the direction of any such solicitor.

Registration certificates for registered European Lawyers

Applications for registration certificates

Subject to sections 24B to 24G below, the Council may make rules with respect to—
(a) applications for;
(b) the issue of;
(c) the keeping of a register for and the issue of,

registration certificates for registered European lawyers as it would make rules under
section 13 with respect to practising certificates for enrolled solicitors.

The reqister referred to in subsection (1)(c) must be accessible to, and searchable by, the

3)

public, free of charge, by such electronic means as the Council consider appropriate. [501]

The making of a false statement by a registered European lawyer in an application for a
registration certificate may be treated as professional misconduct by him for the purposes
of Part IV, unless he proves the statement was made without intention to deceive.
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24B
1)

()

24C
1)

()

Issue of registration certificates

The Council shall issue to a registered European lawyer on application being made by
him, a registration certificate in accordance with rules made by them under section 24A.

The Council shall not issue a registration certificate to a registered European lawyer while
his registration is suspended or withdrawn.

Discretion of Council in special cases

In any case where this section has effect, the applicant shall, unless the Council otherwise
order, give to the Council, not less than 6 weeks before he applies for a renewal of a
registration certificate, notice of his intention to do so; and the Council may in their
discretion—

(a) grant or refuse the application; or

(b) decide to issue a registration certificate to the applicant subject to such conditions
as the Council may think fit.

Subject to subsections (3) and (4) below, this section shall have effect in any case where
a registered European lawyer applies for a renewal of a registration certificate—

(@) not having held a registration certificate in force within the period of 12 months
following the date of his registration; or

(b) when a period of 12 months or more has elapsed since he held a registration
certificate in force; or

(c) without having paid in full any fine imposed on him under Part IV; or

(d) without having paid in full any expenses for which he has been found liable under
section 62A or Part IV; or

(e) when, having been suspended from practice, the period of suspension has expired;
or

(f) when, having had his registration withdrawn, he has been registered again; or

(g) after his estate has been sequestrated or he has granted a trust deed for behoof of
creditors, whether he has obtained his discharge or not; or

(h) whenafteracomplaint-hasbeenmade-[503]—
(i) relating-te-hisconductofthe business-efa-chient the Council are investigating

a conduct complaint remitted to them under section 6(2) of the 2007 Act (or
is treated as having been so remitted by virtue of section 33A(2) of that Act),
[503] his attention has been drawn by the Council to the matter, and he has
not replied or has not furnished a reply which would enable the Council to
dispose of the matter; or

(i1) after a complaint has been made [503] of delay in disposal of the business of
a client he has not completed that business within such period as the Council
may fix as being a reasonable period within which to do so,

and in either case has been notified in writing by the Council accordingly; or

(i)

(1) _where the registered European lawyer’s registration certificate is subject to
conditions. [503]
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©)

(3A)

Where a registration certificate free of conditions is issued by the Council under
subsection (1) to a registered European lawyer to whom that subsection has effect by
reason of any such circumstances as are mentioned in paragraphs (a), (b), (e), (f) er<{g)-,
(9) or (}) [503] of subsection (2), this section shall not thereafter have effect in relation to
that registered European lawyer by reason of those circumstances.

Where the Council decide to issue a registration certificate subject to conditions, the

(3B)

Council may, at the request of the registered European lawyer to whom the certificate is
issued or on their own initiative—

(a) vary the conditions,

(b) remove conditions, or

(c) impose further conditions.

Before making a decision to vary, remove or impose conditions under subsection (3A),

(3C)

the Council must—

() notify the registered European lawyer of their intention to exercise the power,

(b) qive the registered European lawyer an opportunity to make representations within
14 days of being notified,

and when exercising that power, must take into account any representations made by the
registered European lawyer.

The Council must notify the registered European lawyer to whom the reqgistration

(4)

(5)

certificate is issued of the decision to vary, remove or impose conditions and the reasons
for the decision as soon as practicable after making the decision. [503]

Where the Council decide to issue a registration certificate subject to conditions, or vary,
remove or impose conditions under subsection (3A), [503] they may, if they think fit,
postpone the issue of the registration certificate pending the hearing and determination of
an appeal under section 24D.

If a registered European lawyer fails to comply with any condition of the lawyer’s

24CA

registration certificate, that failure may be treated as professional misconduct or
unsatisfactory professional conduct. [503]

Discretion of Council in other cases

(1)

Except in a case where section 24C has effect, the Council may, subject to subsection (2),

take any of the following steps in relation to the reqistration certificate of a registered
European lawyer—

(a) vary any conditions imposed by the Council,

(b) remove conditions, or

(c) impose conditions.

(2) The Council may take any of the steps mentioned in subsection (1) only if they consider
it necessary to do so—
(a) in the public interest, or
(b) for the protection of the public.
(3)  Before making a decision to vary, remove or impose conditions by virtue of subsection

(2)(a), the Council must—
() notify the registered European lawyer of their intention to exercise the power,
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(4)

(b) qive the registered European lawyer an opportunity to make representations within
14 days of being notified,

and when exercising that power, must take into account any representations made by the
reqistered European lawyer.

Where the Council have made a decision to vary, remove or impose conditions by virtue

(5)

of subsection (2)(b), the Council—

(2) when notifying the registered European lawyer under subsection (5), must give the
registered European lawyer an opportunity to make representations within 14 days
of being notified, and

(b) taking into account any representations made, may vary their decision.

The Council must notify the registered European lawyer to whom the reqgistration

(6)

certificate is issued of their decision to vary. remove or impose conditions and the reasons
for their decision.

Where the Council decide to vary, remove or impose conditions, they may, if they think

fit, postpone the issue of the certificate pending the hearing and determination of an appeal
under section 16. [503]

24D Appeals from decisions of Council

(1) Where—

(a) an application for a registration certificate is duly made to the Council otherwise
than in a case where section 24C has effect and the Council refuse or neglect to
issue a registration certificate, the applicant;

may apply to the court, who may make such order in the matter as it thinks fit.

(2)  Where the Council in exercise of the power conferred on them by section 24C, refuse to
issue a registration certificate, or issue a registration certificate subject to conditions, or
decide to vary, remove or impose conditions, [503] the applicant may appeal to the court
against that decision within 14 days of being notified of it.

(2A) Where the Council have varied conditions of, removed conditions from or imposed
conditions on a registration certificate under section 12D(2C) or 24CA, the registered
European lawyer to whom the certificate is issued may appeal to the Court against that
decision within 14 days of being notified of it. [503]

(3) On an appeal to the court under subsection (2) or (2A) [503] the court may—

(a) affirm the decision of the Council; or

(b) direct the Council to issue a registration certificate to the applicant subject to such
conditions if any as the court thinks fit; or

(c) make such order as it thinks fit.

(4) A decision of the Court under subsection (1), (2) or (2A) is final. [515]
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24E Date and expiry of registration certificate

(1) Every registration certificate issued in November of any year shall bear the date of 1st
November in that year, and every other registration certificate shall bear the date on which
it was issued.

(2) Every registration certificate shall have effect from the date it bears under subsection (1)
or a different date specified on the certificate [503].

(3) Subject to subsection (4), every registration certificate shall expire on 31st October next
after it is issued.

(4) On the name of a registered European lawyer being withdrawn from the register or on a
registered European lawyer being suspended from practice as a registered European
lawyer, any registration certificate for the time being in force of that registered European
lawyer shall cease to have effect, but in the case of suspension, if he ceases to be so
suspended during the period for which the registration would otherwise have continued
in force, the registration certificate shall thereupon again have effect.

24F Suspension—of—registration—certificate Suspension from practice as registered
European lawyer [503]

1 I

(@) in pursuance of the Mental Health (Care and Treatment)(Scotland) Act 2003 a
registered European lawyer is, by reason of mental disorder, detained in hospital;

o) ...

(c) the estate of a registered European lawyer is sequestrated,;

(d) aregistered European lawyer grants a trust deed for behoof of creditors;
(e) ajudicial factor is appointed on the estate of a registered European lawyer;

any registration certificate for the time being in force of that registered European lawyer
shall cease to have effect, and he shall be suspended from practice as a registered
European lawyer.

(1A) The Council may suspend from practice a registered European lawyer who—
(@) has been convicted of an offence involving dishonesty, or
(b) in respect of an offence, has been—

(i) fined an amount equivalent to level 4 on the standard scale or more (whether
on summary or solemn conviction), or

(if) sentenced to imprisonment for a term of 12 months or more.

(1B) The Council may suspend a registered European lawyer from practice as a registered
European lawyer if the Council considers it necessary to do so—

(a) in the public interest, or

(b) for the protection of the public.

(1C) Before making a decision to suspend a registered European lawyer from practice by virtue
of subsection (1B)(a), the Council must—

() notify the lawyer of their intention to make a decision,

(b) qive the lawyer an opportunity to make representations within 14 days of being
notified,
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(1D)

and when making a decision, must take into account any representations made by the
lawyer.

Where the Council have made a decision to suspend a reqgistered European lawyer from

(1E)

practice by virtue of subsection (1B)(b), the Council—

(a) when notifying the lawyer under subsection (1E), must give the lawyer an
opportunity to make representations within 14 days of being notified, and

(b) taking into account any representations made, may vary their decision.

Where the Council have made a decision to suspend a reqgistered European lawyer from

()

3)

(4)

practice under subsection (1B), the Council must notify the lawyer of the suspension as
soon as practicable and give reasons for the suspension. [503]

On the occurrence of any of the circumstances mentioned in subsection (1) or (1A) , the
registered European lawyer in question shall intimate those circumstances to the Council

H-writing [516] immediately.

On the occurrence of the circumstances mentioned in paragraph (d) or (e) of subsection
(1) the trustee or as the case may be the judicial factor shall intimate his appointment to
the Council #-writing [516] immediately.

Where the Council have been notified by the Commission that a registered European

lawyer has failed to comply with a direction under section 10 of the 2007 Act, the Council
may, when considering a suspension under this section, contact the Commission to
ascertain whether the lawyer has since complied with the direction. [503]

Further—provisions—relating—to—suspension—of—registration—certificate  Eurther

provisions relating to suspension from practice as registered European lawyer [503]

(2A)

Where a registered European lawyer has been suspended from practice as a registered

(3A)

European lawyer by virtue of section 24F(1)(c) or (d), the suspension expires on the
lawyer being granted a discharge. [503]

Where a registered European lawyer has been suspended from practice as a reqistered

(4)

European lawyer by virtue of section 24F(1)(e), the suspension expires on the judicial
factor being granted a discharge. [503]

Where a registered European lawyer is suspended from practice as a registered European
lawyer by virtue of paragraph (a) of section 24F(1), the period of suspension shall, for the
purposes of section 24C(2)(e), expire on the registered European lawyer ceasing to be
detained.

On the occurrence of any of the circumstances mentioned in subsections (2) to (443 (4)
[503], the lawyer concerned must notify the Council #writing [516] (and without delay).
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(4C) Where a reqgistered European lawyer is suspended from practice as a registered European
lawyer by virtue of paragraphs (c), (d) or (e) of section 24F(1) or by virtue of section
24F(1A) or (1B), the Council may, on their own initiative, decide to terminate the
suspension with or without conditions. [503]

(5) Where aregistered European lawyer is suspended from practice as a registered European
lawyer by virtue of paragraph (c), (d) or (e) of section 24F(1) or by virtue of section
24F(1A) or (1B) [503], he may at any time apply to the Council to terminate the
suspension.

(6) On an application under subsection (5), the Council may either—

(a) grant the application with or without conditions; or
(b) refuse the application.
(6A) Where the Council have made a decision—
(a) to terminate the suspension of a registered European lawyer under subsection (4C),
(b) to grant an application to terminate the suspension of a registered European lawyer
under subsection (6)(a), or
(c) to refuse an application to terminate the suspension of a registered European layer
under subsection (6)(b),
the Council must notify the registered European lawyer of the decision and the reasons
for the decision as soon as practicable after making the decision. [503]

(7) If on an application by a registered European lawyer under subsection (5) the Council
refuse the application or grant it subject to conditions, the registered European lawyer
may appeal against the decision to the court, who may—

(a) affirm the decision; or
(b) vary any conditions imposed by the Council; or
(c) terminate the suspension either with or without conditions.
(8) A decision of the Court under subsection (8) is final. [515]
Rights of Solicitors
25 Rights of practising.
Every person qualified to practise as a solicitor in accordance with section 4 may practise
as a solicitor in any court in Scotland.
25A Rights of audience in the Court of Session, the Supreme Court, the Judicial
Committee of the Privy Council and the High Court of Justiciary.
(1) Subject to regulations 6 and 11 of the European Communities (Lawyer’s

Practice)(Scotland) Regulations 2000 as those regulations have effect by virtue of
regulation 6 or 7 of the Services of Lawyers and Lawyer's Practice (EU Exit) (Scotland)
(Amendment etc.) Regulations 2019 and without prejudice to section 103(8) of the
Criminal Procedure (Scotland) Act 1995 (right of solicitor to appear before single judge)
and section 48(2)(b)(extension of rights of audience by act of sederunt) of the Court of
Session Act 1988, a solicitor who—
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(a) seeks a right of audience in, on the one hand, the Court of Session, the Supreme
Court and the Judicial Committee of the Privy Council or, on the other hand, the
High Court of Justiciary and the Judicial Committee of the Privy Council; and

(b) has satisfied the Council as to the requirements provided for in this section,
shall have a right of audience in those courts or, as the case may be, that court.

(2)  The requirements mentioned in subsection (1), in relation to the courts or, as the case may
be, the court in which a solicitor seeks a right of audience, are that—

(@) he has completed, to the satisfaction of the Council, a course of training in evidence
and pleading in relation to proceedings in those courts or that court;

(b) he has such knowledge as appears to the Council to be appropriate of—
(i) the practice and procedure of; and
(if) professional conduct in regard to, those courts or that court; and

(c) he has satisfied the Council that he is, having regard among other things to his
experience in appropriate proceedings in the sheriff court, otherwise a fit and proper
person to have a right of audience in those courts or that court.

(3) Where a solicitor has satisfied the Council as to the requirements of subsection (2) in
relation to the courts or, as the case may be, the court in which he seeks a right of audience
the Council shall make an appropriate annotation on the roll against his name.

(4) The Council shall make rules under this section as to—

(a) the matters to be included in, the methods of instruction to be employed in, and the
qualifications of the person who will conduct, any course of training such as is
mentioned in subsection (2)(a); and

(b) the manner in which a solicitor’s knowledge of the practice and procedure and
professional conduct mentioned in subsection (2)(b) is to be demonstrated,

and separate rules shall be so made in relation to, on the one hand, the Court of Session,
the Supreme Court and the Judicial Committee of the Privy Council and, on the other
hand, the High Court of Justiciary . . . .

(5) The Council shall make rules of conduct in relation to the exercising of any right of
audience held by virtue of this section.

(6) Where a solicitor having a right of audience in any of the courts mentioned in subsection
(1) is instructed to appear in that court, those instructions shall take precedence before any
of his other professional obligations, and the Council shall make rules—

(a) stating the order of precedence of those courts for the purposes of this subsection;

(b) stating general criteria to which solicitors should have regard in determining
whether to accept instructions in particular circumstances; and

(c) securing, through such of their officers as they think appropriate, that, where
reasonably practicable, any person wishing to be represented before any of those
courts by a solicitor holding an appropriate right of audience is so represented,

and for the purposes of rules made under this subsection the Inner and Outer Houses of
the Court of Session, and the High Court of Justiciary exercising its appellate Jurisdiction,
may be treated as separate courts.

(7)  Subsection (6) does not apply to an employed solicitor whose contract of employment
prevents him from acting for persons other than his employer.
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(8)

9)

(10)

(11)

(12)

(13)

(14)

Subject to subsections (9) and (10), the provisions of section 34(2) and (3) apply to rules
made under this section as they apply to rules made under that section and, in considering
any rules made by the Council under subsection (5), the Lord President shall have regard
to the desirability of there being common principles applying in relation to the exercising
of rights of audience by all practitioners appearing before the Court of Session and the
High Court of Justiciary.

The Council shall, after any rules made under subsection (4) have been approved by the
Lord President, submit such rules to the Secretary of State, and no such rules shall have
effect unless the Secretary of State, after consulting the CMA in accordance with section
64A, has approved them.

The Council shall, after any rules made under subsection (5) have been approved by the
Lord President, submit such rules to the Secretary of State.

Where the Secretary of State considers that any rule submitted to him under subsection
(10) would directly or indirectly inhibit the freedom of a solicitor to appear in court or
undertake all the work preparatory thereto he shall consult the CMA in accordance with
section 64A.

The Council may bring into force the rules submitted by them to the Secretary of State
under subsection (10) with the exception of any such rule which he has, in accordance
with section 64B, refused to approve.

Nothing in this section affects the power of any court in relation to any proceedings—

(a) to hear a person who would not otherwise have a right of audience before the court
in relation to those proceedings; or

(b) to refuse to hear a person (for reasons which apply to him as an individual) who
would otherwise have a right of audience before the court in relation to those
proceedings, and where a court so refuses it shall give its reasons for that decision.

Where a complaint has been made that a solicitor has been guilty of professional
misconduct in the exercise of any right of audience held by him by virtue of this section,
the Council may, or if so requested by the Lord President shall, suspend him from
exercising that right pending determination of that complaint under Part 1V.

(14A)Where the Commission makes a determination under section 9(1) of the 2007 Act

(15)

(1)

upholding a services complaint against a solicitor, the Council may, if they consider that
the complaint has a bearing on his fitness to exercise any right of audience held by him
by virtue of this section and that it is appropriate to do so, suspend or revoke the right.

Where a function is conferred on any person or body by this section he or, as the case may
be, they shall exercise that function as soon as is reasonably practicable.

Restriction on rights of practising

Offence for solicitors to act as agents for unqualified persons.

Any solicitor to whom this subsection applies who or incorporated practice which upon
the account or for the profit of any unqualified person—

(a) acts as agent in any action or proceedings in any court, or

(b) permits or suffers his or, as the case may be, its name to be made use of in any way
in any such action or proceedings; or

(c) subject to subsection (4), draws or prepares any writ to which section 32 applies, or
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()

3)

(4)

()

(d) subject to subsection (4), permits or suffers his or, as the case may be, its name to
be made use of in the drawing or preparing of any such writ; or

(e) does any other act to enable that person to appear, act or practise in any respect as
a solicitor or notary public,

knowing that person not to be a qualified solicitor or notary public, as the case may be,
shall be guilty of an offence.

Subsection (1) applies to any solicitor , registered foreign lawyer or registered European
lawyer pursuing professional activities within the meaning of the European Communities
(Lawyer’s Practice)(Scotland) Regulations 2000, not being a solicitor , registered foreign
lawyer or registered European lawyer pursuing professional activities within the meaning
of the European Communltles (Lawyer s Practlce)(Scotland) Regulations 2000who is
[516] employed by ataw
een%r&e#&eﬁ&ensﬂadwee%ed% a C|t|zens adwce body or a charity.

In this section “person” includes a body corporate but “unqualified person” does not
include a licensed legal services provider, an incorporated practice, registered foreign
lawyer, multi national practiceor a registered European lawyer pursuing professional
activities within the meaning of the FEuropean Communities (Lawyer’s
Practice)(Scotland) Regulations 2000.

Subsection (1)(c) and (d) shall not apply in relation to—

(a) writs relating to heritable or moveable property drawn or prepared upon the account
of or for the profit of independent qualified conveyancers providing conveyancing
services within the meaning of section 23 (interpretation of sections 16 to 22) of the
Law Reform (Miscellaneous Provisions)(Scotland) Act 1990; or

(b) papers to found or oppose an application for a grant of confirmation in favour of
executors drawn or prepared upon the account of or for the profit of an executry
practitioner or recognised financial institution providing executry services within
the meaning of the said section 23.

In this section, any reference to the European Communities (Lawyer's Practice) (Scotland)
Regulations 2000 is to those Regulations as they have effect by virtue of the Services of
Lawyers and Lawyer's Practice (EU Exit) (Scotland) (Amendment etc.) Regulations 2019.

Offence for solicitors who are disqualified to seek employment without informing
employer.

Any person who—
(a) has been struck off the roll; or
(b) suspended from practice as a solicitor ; or
(c) has had his registration as a registered European lawyer withdrawn; or
(d) has been suspended from practice as a registered European lawyer; or
(e) has had his registration as a registered foreign lawyer withdrawn; or
(F) has been suspended from practice as a registered foreign lawyer,
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(1)

(2A)
(2B)

(2C)

3)

and while so disqualified from practice seeks or accepts employment by a-sehciorin

practice an authorised legal business without previously informing him-er—as-the-case
may-be; it that he is so disqualified, shall be guilty of an offence.

Liability for fees of other solicitor.

Where a solicitor or an incorporated practice, authorised by and acting for a client employs
or otherwise engages [516] another solicitor or incorporated practice or a licensed legal
services provider he or, as the case may be, it shall (whether or not he or, as the case may
be, it discloses the client) be liable to the employed-other [516] party for that party's fees
and outlays, unless at the time of the employment or engagement [516] he or, as the case
may be, it expressly disclaims any such liability.

Unqualified persons acting as solicitors

Offence for unqualified persons to pretend to be solicitor or notary public.

Any person (including a body corporate) who, not having the relevant qualification, either
by himself or together with others, wilfully and falsely—

(a) pretends to be a solicitor or notary public; or
(aa) pretends to be a registered European lawyer; or
(ab) pretends to be a registered foreign lawyer; or

(b) takes or uses any name, title, addition or description implying that he is duly
qualified to act as a solicitor or a notary public , registered European lawyer or
registered foreign lawyer, as the case may be, or recognised by law as so qualified;

shall be guilty of an offence.
This section does not apply to an incorporated practice.

This section does not apply in relation to the taking or using by a licensed legal services
provider of a name, title, addition or description if the licensed provider has the Society's
written authority for using it.

For the purpose of subsection (2B), the Council are to make rules which—

(a) set the procedure for getting the Society's authority (and specify the conditions that
the Society may impose if it gives that authority),

(b) specify the grounds on which the Society may refuse to give that authority (and
require the Society to give reasons in writing if it refuses to give that authority).
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(1)

()

Offence—for—unguatified—persens—to—prepare—certain—documents—

unqualified person to provide certain legal services

Subject to the provisions of this section and regulations 6, 11, 12 and 13 of the European
Communities (Lawyer’s Practice)(Scotland) Regulations 2000 as those regulations have
effect by virtue of regulation 6 or 7 of the Services of Lawyers and Lawyer's Practice (EU
Exit) (Scotland) (Amendment etc.) Regulations 2019, any unqualified person (including
a body corporate) who draws or prepares—

(a) any writ relating to heritable or moveable estate; or
(b) any writ relating to any action or proceedings in any court; or

(c) any papers on which to found or oppose an application for a grant of confirmation
in favour of executors,

shall be guilty of an offence.
Subsection (1) shall not apply—

(a) to an unqualified person if he proves that he drew or prepared the writ or papers in
question without receiving, or without expecting to receive, either directly or
indirectly, any fee, gain or reward (other than by way of remuneration paid under a
contract of employment); or

(b) to an advocate; or

(c) toany public officer drawing or preparing writs in the course of his duty; or
(d) to any person employed merely to engross any writ or

(e) an incorporated practice; or

(ea) a licensed legal services provider; or

(f) toa person exercising a right to provide legal services acquired by virtue of Chapter
3 of Part 1 of the Regulation of Legal Services (Scotland) Act 2023 (or section 27
of the 1990 Act).

(2A) Subsection (1)(a) shall not apply to —

(a) a‘“conveyancing practitioner” providing conveyancing services within the meaning
of section 23 of the Law Reform (Miscellaneous Provisions)(Scotland) Act 1990.

(b) an approved lay representative within the meaning of section 5F of the Heritable
Securities (Scotland) Act 1894 or section 24E of the Conveyancing and Feudal
Reform (Scotland) Act 1970 (lay representation in proceedings by creditors for
repossession of residential property) while acting in pursuance of the section in
question.
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(2B) Subsection (1)(b) does not apply to—

() a person who is, by virtue of an act of sederunt made under section 104(1) of the
Courts Reform (Scotland) Act 2014 (power to requlate procedure etc. in the sheriff
court and the Sheriff Appeal Court) permitted to represent—

(i) _a party to a simple procedure case,

(ii) a debtor or hirer in proceedings for—

(A) a time order under section 129 of the Consumer Credit Act 1974 (time
orders), or

(B) variation or revocation, under section 130(6) of that Act (variation and
revocation of time orders), of a time order made under section 129,

(b) an approved lay representative within the meaning of section 5F of the Heritable
Securities (Scotland) Act 1894 or section 24E of the Conveyancing and Feudal
Reform (Scotland) Act 1970 (lay representation in proceedings by creditors for
repossession of residential property) while acting in pursuance of the section in

question, [516]
(c) alaw centre, a citizens advice body or a charity.

(2C) Subsection (1)(c) shall not apply to an executry practitioner or a recognised financial
institution providing executry services within the meaning of section 23 of the Law
Reform (Miscellaneous Provisions) (Scotland) Act 1990.

(3) In this section “writ” does not include—
(@) awill or other testamentary writing;
(b) adocumentin re mercatoria, missive or mandate;
(c) a letter or power of attorney;
(d) atransfer of stock containing no trust or limitation thereof.

(4) For the purposes of this section, “unqualified person” includes a registered foreign lawyer.

32A Power to adjust what constitutes restricted legal services

(1) The Scottish Ministers may by regulations amend section 32 to make provision for or in
connection with it being an offence for an unqualified person to—

(a) draw or prepare certain documents, or
(b) provide certain other legal services.

(2) In particular, regulations under this section may—
(a) add, amend or remove a description of—

a type of document that may not be drawn or prepared by an unqualified person
without that person committing an offence,

(if) a type of legal service that may not be provided by an unqualified person
without that person committing an offence,
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(b) add, amend or remove exemptions to the offence (including descriptions of persons
to whom the offence does not apply) in relation to some or all of the documents or
services that may not be drawn, prepared or, as the case may be, provided.

(3) Before making regulations under this section, the Scottish Ministers must consult—
(@) the Lord President,
(b) each category 1 regulator and category 2 regulator,
(c) each approved regulator within the meaning of Part 2 of the 2010 Act,
(d) the CMA.

(3A) Before making a request under subsection (3), the person making the request (“the
requester’”) must—

(a) consult—

(i) _the requlatory committee (if any) of each category 1 requlator,

(ii) each category 1 requlator that has no functions other than requlatory
functions,

(iii) each approved requlator within the meaning of Part 2 of the 2010 Act,

(iv) the panel mentioned in subsection (3)(e),

(v)_such other person or body as the requester considers appropriate,

(b) except where the requester is the Lord President, secure the Lord President’s
agreement to the making of the request.

(3B) But a body mentioned in subsection (3A)(a)(i) to (iv) does not need to be consulted if the
body is the requester.

(3C) For the purpose of seeking the Lord President’s agreement under subsection (3A)(b). the
reguester must provide to the Lord President—

(a) adocument setting out—

an explanation of the change sought by the proposed exercise of the power, and

(ii) the reasons for seeking the change,

(b) copies of any written representations received in response to the consultation under
subsection (3A)(a).

(3D) A request under subsection (3) must include—

(a) adocument setting out—

an explanation of the change sought by the proposed exercise of the power, and
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(i) the reasons for seeking the change,

(b) copies of any written representations received in response to the consultation under
subsection (3A)(a), and

(c) except where the requester is the Lord President, written confirmation of the Lord
President’s agreement to the making of the request.

(3E) As soon as reasonably practicable after making a request under subsection (3), the

(4)

33
(1)

[(2)

requester must publish the documents included with the request in such manner as the
requester considers appropriate (having regard to the desirability of the documents being
accessible to those likely to have an interest in them). [458]

Regulations made under this section are subject to the affirmative procedure (see section
29 of the Interpretation and Legislative Reform (Scotland) Act 2010).

Unqualified persons not entitled to fees, etc.

Subject to the provisions of regulations 12 and 13 of the European Communities
(Lawyer’s Practice)(Scotland) Regulations 2000 as those regulations have effect by virtue
of regulation 6 or 7 of the Services of Lawyers and Lawyer's Practice (EU Exit) (Scotland)
(Amendment etc.) Regulations 2019, no fee, reward, outlay or expenses on account of or
in relation to any act or proceeding done or taken by any person who—

(a) acts as a solicitor or as a notary public without being duly qualified so to act; or
(b) not being so qualified, frames or draws any writs to which section 32 applies,
shall be recoverable by any person in any action or matter.

This section does not apply to an incorporated practiceor a licensed legal services
provideror in relation to writs framed or drawn by a person who is, by virtue of an act of
sederunt made under section 32 of the Sheriff Courts (Scotland) Act 1971, permitted to
represent a party to a summary cause.] [454]

33A
1)

Rules as to professional practice, conduct and discipline.

Any communication made to or by an incorporated practice in the course of its acting as
such for a client shall in any legal proceedings be privileged from disclosure in like
manner as if the body had at all material times been a solicitor acting for the client.
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33B
1)

()

33BA
(1)

)

3)

33C

1)

()

3)

Any enactment or instrument making special provision in relation to a solicitor or other
legal representative as to the disclosure of information, or as to the production, seizure or
removal of documents, with respect to which a claim to professional privilege could be
maintained, shall, with any necessary modifications, have effect in relation to an
incorporated practice as it has effect in relation to a solicitor.

Any communication made to or by a registered foreign lawyer in the course of his actings
as such for a client shall in any legal proceedings be privileged from disclosure in like
manner as if the registered foreign lawyer had at all material times been a solicitor acting
for a client.

Any enactment or instrument making special provision in relation to a solicitor or other
legal representative as to the disclosure of information, or as to the production, seizure or
removal of documents, with respect to which a claim to professional privilege could be
maintained, shall, with any necessary modifications, have effect in relation to a registered
foreign lawyer as it has effect in relation to a solicitor.

Privilege of law centres, citizens advice bodies and charities from disclosure etc.

Any communication made to or by a law centre, a citizens advice body or a charity in the
course of its providing legal services to a client will in any legal proceedings be privileged
from disclosure in like manner as if the law centre, citizens advice body or charity (as the
case may be) had at all material times been a solicitor providing legal services to a client.

Any enactment or instrument making special provision in relation to a solicitor or other
legal representative as to the disclosure of information, or as to the production, seizure or
removal of documents, with respect to which a claim to professional privilege could be
maintained, will, with any necessary modifications, have effect in relation to a law centre,
a citizens advice body or a charity in the course of its providing legal services to a client
as it has effect in relation to a solicitor.

This section is without prejudice to any other enactment or rule of law concerning
professional or other privilege from disclosure (in particular, as applicable in relation to a
solicitor).

Licensed legal services providers

Subsection (2) applies to any rule made under section 34 which prohibits or unduly
restricts the—

(@) involvement of solicitors in or with, or employment of solicitors by, licensed legal
services providers,

(b) provision of services by licensed providers, or
(c) operation of licensed providers in other respects.

The rule is of no effect in so far as it does so (and for this purpose it is immaterial when
the rule was made).

The reference in subsection (1)(a) to solicitors does not include a solicitor who is
disqualified from practice by reason of having been—

(a) struck off (or removed from) the roll, or
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33D
1)

)

©)

34
(1)

(b) suspended from practice.

Practice rules relating to law centres, citizens advice bodies and charities

Subsection (2) applies to any rule made under section 34 that prohibits or unduly restricts
the—

(@) involvement of solicitors in or with, or employment of solicitors by, law centres,
citizens advice bodies or charities, or

(b) provision of legal services by law centres, citizens advice bodies or charities.

The rule is of no effect in so far as it does so (and for this purpose it is immaterial when
the rule was made).

The reference in subsection (1)(a) to solicitors does not include a solicitor who is
disqualified from practice by reason of having been—

(@) struck off (or removed from) the roll, or

(b) suspended from practice.

PART I
PROFESSIONAL PRACTICE, CONDUCT AND DISCIPLINE OF SOLICITORS
Practice Rules

Rules as to professional practice, conduct and discipline.

Subject to subsections (2) and (3) of this section and section 41 of the Regulation of Legal
Services (Scotland) Act 2023, the Council may, if they think fit, make rules for regulating
in respect of any matter the professional practice, conduct and discipline of solicitors and

incorporated-practices-authorised legal businesses (including incorporated practices)”.

(1A) Rules made under this section may—

(a) provide as to the management and control by—
(i) solicitors holding practicing certificates or their executors;
(if) other incorporated practices.

of bodies corporate carrying on businesses consisting of the provision of
professional services such as are provided by individuals and firms practicing as
solicitors being bodies the membership of which is restricted to such solicitors,
executors and other incorporated practices;

(b) prescribe the circumstances in which such bodies may be recognised by the Council
as being suitable to undertake the provision of any such services;

(c) prescribe the conditions which (subject to any exceptions provided by the rules)
must at all times be satisfied by bodies corporate so recognised if they are to remain
so recognised (which bodies, when and for so long as so recognised, are in this Act
referred to as “incororated practices”;

(d) regulate the conduct of the affairs of incorporated practices; and
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(da) in the event that a body corporate is no longer recognised as an incorporated
practice, require the review or withdrawal of its authorisation to provide legal
services as a legal business, and

(e) provide—

(i) for the manner and form in which applications for recognition under this
section are to be made, and for the payment of fees in connection with such
applications for recognition under this section are to be made, and for the
payment of fees in connection with such applications;

(if) for regulating the names that may be used by incorporated practices;

(iii) as to the period for which any recognition granted under this section shall
(subject to the provisions of this Act) remain in force;

(iv) for the revocation of any such recognition on the grounds that it was granted
as a result of any error or fraud;

(v) for the keeping by the Society of a list containing the names and places of
business of all incorporated practices and for the information contained in
any such list to be available for inspection;

(vi) for rules made under any provision of this Act to have effect in relation to
incorporated practices with such additions, omissions or other modifications
as appear to the Council to be necessary or expedient;

(vii) for empowering the Council to take such steps as they consider necessary or
expedient to ascertain whether or not any rules applicable to incorporated
practices by virtue of this section are being complied with;and

(F) make such additional or different provision as the Council think fit in relation to
solicitors who have an interest in or are employed by (or otherwise within) licensed
legal services providers .

(1B) Rules made under this section may—

(@) prevent a solicitor from entering a multi-national practice without the approval of
the Council; and

(b) make different provision for the regulation of solicitors and registered foreign
lawyers in a multi-national practice in the following different cases—

(i) where the principal place of business of the practice is outside Scotland and
it has a place of business in Scotland;

(if) where the principal place of business of the practice is in Scotland and it has
a place of business outside Scotland;

(iii) where the principal place of business of the practice is in Scotland and it has
no place of business outside Scotland.

(1C) For the purposes of subsection (1B)(b), the principal place of business of a multi-national
practice shall be determined by the Council who shall take into account factors set out in
rules which may be made under this section.

(1D) Rules made under this section may make provision as to—

(@) the way in which solicitors and inecerperated-practices-authorised legal businesses
are to comply with the Money Laundering, Terrorist Financing and Transfer of

Funds (Information on the Payer) Regulations 2017,
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(b) the action which the Council may take to enable them to ascertain whether or not
such rules are being complied with; and

(c) the recovery from solicitors of fees and other costs incurred by the Council in
ascertaining whether or not a solicitor who has failed to comply with such rules has
remedied that failure and is complying with the rules.

(1E) Before making any rules under this section in pursuance of the Society’s functions under
the 2007 Act relating to complaints against members of the Society or authorised legal
businesses, the Council must consult the Commission. [472]

(2) The Council shall, before making any rules under this section or section 35—

(@) send to each member of the Society a draft of the rules; and

(b) thereafter submit the draft rules to a meeting of the Society; and

(c) take into consideration any resolution passed at that meeting relating to
amendments to the draft rules.

(3) Rules made under this section or section 35 shall not have effect unless the Lord President
after considering any objections he thinks relevant has approved the rules so made.

(3A) ...

(4)

(4ZA) If any solicitor fails to comply with any rule made under this section, that failure may be

(4A)

(4B)

treated as professional misconduct or unsatisfactory professional conduct.

A certificate purporting to be signed by an officer of the Society and stating that any body
corporate is or is not an incorporated practice shall, unless the contrary is proved, be
sufficient evidence of that fact.

Subject to the provisions of this Act, the Secretary of State may, by order made by
statutory instrument subject to annulment in pursuance of a resolution of either House of
Parliament, provide for any enactment or instrument passed or made before the
commencement of section (1A) above and having effect in relation to solicitors to have
effect in relation to incorporated practices with such additions, omissions, or other
modifications as appear to him to be necessary or expedient.

(4C) ...
(4D) ...

1)

Accounts rules and fees

Accounts rules.

The Council shall, subject to section 34(2) and (3), make rules (in this Act referred to as
“accounts rules”)—

(a) as to the opening and keeping by seliciters-and-incorperated-practices authorised

legal businesses of accounts and deposits at the banks specified in subsection (2) or
with a building society for moneys not belonging to them received by them in the

course of [their practice],-erin-connection-with,—theirprovision-of-legal-services
[18];

(b) as to the opening and keeping by seliciters-and-thcorperatedpractices authorised

legal businesses of—
(i) adeposit or share account with a building society. . ., or
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(if) an account showing sums on loan to a local authority,

being in either case for a client whose name is specified in the title of the account;

(c) as to the keeping by selicitors—and—incorporated—practices authorised legal

businesses of books and accounts containing particulars and information as to
money not belonging to them received, held or paid by them in the course of [their

practice]-orin-connection-with-their-provision-of-legal-services[19];. . .

(d) as to the action which the Council may take to enable them to ascertain whether or
not the rules are being complied with; and

(da) as to which solicitor is (or solicitors are) responsible for ensuring compliance with
the rules made under this section on behalf of an authorised legal business, and

(e) as to the recovery from solicitors of fees and other costs incurred by the Council in
ascertaining whether or not a soliciotr who has failed to comply with the accounts
rules has remidied that failure and is complying with the rules.

(2) The banks mentioned in paragraph (a) of subsection (1) are—
(@) the Bank of England;
() ...
(c) the National Savings Bank;
d) ...

(e) a person (other than a building society) who has permission under Part 4 of the
Financial Services and Markets Act 2000 to accept deposits;

(ea) an EEA firm of the kind mentioned in paragraph 5(b) of Schedule 3 to the Financial
Services and Markets Act 2000 which has permission under paragraph 15 of that
Schedule (as a result of qualifying for authorisation under paragraph 12 of that
Schedule) to accept deposits;

()

and the rules may specify the location of the banks’ or companies’ branches at which the
accounts are to be kept.

(2A) Paragraphs (e) and (ea) of subsection (2) must be read with—
(a) section 22 of the Financial Services and Markets Act 2000;
(b) any relevant order under that section; and
(c) Schedule 2 to that Act.

(3) If any solicitor fails to comply with any rule made under this section that failure may be
treated as professional misconduct or as unsatisfactory professional conduct..

(4) Rules made under this section shall not apply to a solicitor—

(a) who is in employment as solicitor to a Minister of the Crown or a Government
Department or as an assistant or officer appointed to act under the direction of such
solicitor; or

(b) whoisinemployment to which Part V of the Legal Aid (Scotland) Act 1986 applies;

(c) who is in employment in an office connected with the administration of a local
authority or a statutory undertaking or a designated body to which he has been
appointed by the authority or the statutory undertakers or the persons responsible
for the management of that body by reason of his being a solicitor,
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(1)

()

3)

(4)

so far as regards monies received, held or paid by him in the course of that employment.

In this subsection—*“local authority” means a local authority within the meaning of the
Local Government (Scotland) Act 1973;“statutory undertakers” means any persons
(including a local authority) authorised by any enactment or statutory order or any scheme
made under or confirmed by an enactment to construct, work or carry on any railway,
light railway, tramway, road transport, water transport, canal, inland navigation, dock,
harbour, pier or lighthouse undertaking or any undertaking for the supply of gas,
electricity, hydraulic power or water;“designated body” means any body whether
corporate or unincorporate for the time being designated by the Council for the purposes
of this section.

Interest on client’s money.

Accounts rules shall make provision for requiring a-selicitorerand-incorperated-practice

an authorised legal business, in such cases as may be prescribed by the rules,. . .

(a) to keep in a separate deposit or savings account at a bank or with a building society,
or on a separate deposit receipt at a bank, for the benefit of the client money received
for or on account of a client; or

(aa) to keep in—
(i) adeposit or share account with a building society; or
(if) an account showing sums on loan to a local authority,

being in either case an account kept by the selicitorin-his-oras-the-case-may-be;
the-incorperatedpractice authorised legal business in its own name for a specified

client, money so received; or

(b) to make good to the client out of the selicitor’s—or—as—the—case—may—be—the

incorporated-practice’s authorised legal business’s own money a sum equivalent to
the interest which would have accrued if the money so received had been kept as

mentioned in paragraph (a) or (aa).

The cases in which a-selicitor-or-incorporatedpractice-an authorised legal business may

be required to act as mentioned in subsection (1) may be defined among other things by
reference to the amount of any sum received or balance held or the period for which it is
or is likely to be retained or held or both; and the rules may include provision for enabling
a client (without prejudice to any other remedy) to require that any question arising under
the rules in relation to the client’s money be referred to and determined by the Society.

Except as provided by the rules, a-solicitor-orincerperatedpractice an authorised legal

business shall not be liable by virtue of the relation between solicitor and client to account

to any client for interest received by the selicitor-or-as-the-case-may-bethe-theorporated

praetice authorised legal business on monies lodged in an account at a bank or with a
building society, or on deposit receipt, at a bank, being monies received or held for or on

account of his-or-as-the-case-may-be; its clients generally.

Nothing in this section or in the rules shall affect any arrangement in writing whenever

made between a-selicitorand-his-client-er-an-incorporated-practice-an authorised legal

business (or any solicitor acting on its behalf) and its client as to the application of the
client’s money or interest on it.
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(1)

()

3)

(3A)

(4)

©)

(6)

Accountant’s certificates.

This section shall have effect for the purpose of securing satisfactory evidence of
compliance with the accounts rules.

Subject to the following provisions of this section, every solicitor and ircorperated
practice authorised legal business to whom the accounts rules apply shall, in accordance
with the rules made under subsection (3), deliver to the Council a certificate by an
accountant (in this section referred to as an “accountant’s certificate™).

The Council shall make rules (in this Act referred to as “accountant’s certificate rules™)
prescribing—

(a) the qualifications to be held by an accountant by whom an accountant’s certificate
may be given;

(b) the nature and extent of the examination to be made by an accountant of the books
and accounts of a-seheitor-or-hisfirm-or-of-an-incorperatepractice an authorised
legal business and of any other relative documents with a view to the signing of an
accountant’s certificate;

(c) the intervals at which an accountant’s certificate shall be delivered to the Council,
not being more frequent than once in each practice year;

(d) the accounting period for which an accountant’s certificate shall be delivered or the
different accounting periods for which in different circumstances an accountant’s
certificate shall be delivered,;

(e) the period within which an accountant’s certificate shall be delivered; and
(F) the form and content of an accountant’s certificate.

The accountant’s certificate rules must include rules providing for a particular solicitor
(or solicitors) to be responsible for ensuring compliance with the rules on behalf of an
authorised legal business.

The accountant’s certificate rules may include such other provisions as the Council
consider necessary or proper for the purpose of giving effect to the foregoing provisions
of this section and for regulating any incidental, consequential or supplementary matters.

The delivery of an accountant’s certificate in pursuance of subsection (2) shall not be
required in the case of—

(a) a-seohcitor-who—orincorperated-practice an authorised legal business which, in

agreement with the Council, furnishes to the Council and keeps in force a fidelity
bond by an insurance office or other institution accepted by the Court as cautioners
for a judicial factor appointed by the Court for such amount as the Council may
determine, guaranteeing the intromissions of the-selicitorer-hisfirm-or-asthecase
may-be-of the-incorporated-practice-the authorised legal business with money held
by him-orthem-or-as-the-case-may-be; it for or on behalf of clients; or

(b) asehiciororincorperatedpractice-whe an authorised legal business which satisfies

the Council that during the accounting period to which the accountant’s certificate

would ordinarily relate he-has-notin-the-course-of-his-practice-or—as-the-case-may

be; it has not held or received any money on behalf of clients.

If the Council are of the opinion that satisfactory evidence of compliance with the
accounts rules for the time being in force will be secured by some method other than by
delivery of an accountant’s certificate under subsection (2), they may make rules—

(a) prescribing—
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(1)

()

3)

(3A)

(4)

(i) that other method,;
(if) the terms and conditions to be observed in connection therewith; and

(iii) the procedure to be followed by selicitors—er—incorperated—practices

authorised legal businesses desiring to adopt that other method, and

(b) containing such incidental, consequential and supplementary provisions relative
thereto as the Council may consider necessary or proper;

and s—sheborino ol oo he Comel Tl be op e se coce i L N petrsoralen
praetice authorised legal business which satisfies the Council that it is complying with

rules made under this subsection shall not be required to deliver an accountant’s certificate
in pursuance of subsection (2).

A certificate under the hand of the secretary of the Society certifying that a specified
sohicitor-or-incorporated-practice authorised legal business has or has not, as the case may

be, delivered to the Council an accountant’s certificate, or supplied any evidence required
from him-or-as-the-case-may-be; it under this section or under the accountant’s certificate
rules or, as the case may be, under any rules made under subsection (6), shall, unless the
contrary is proved, be evidence of the fact so certified.

Failure by a solicitor to comply with any provision of this section or of the accountant’s
certificate rules or of any rules made under subsection (6), so far as applicable to him,
may be treated as professional misconduct or as unsatisfactory professional conduct.

Accounts and anti-money laundering fees

An annual accounts fee (the “accounts fee””) and an annual anti-money laundering fee (the
“anti-money laundering fee”) are to be paid by each —

(@) solicitor who is required by paragraph 1 of Schedule 3 (as read with section 43(7))
to pay an annual contribution on behalf of the Guarantee Client Protection [507]
Fund,

(b) incorporated-practice-authorised legal business that is required by that paragraph of
that Schedule to pay an annual corporate contribution on that behalf.

The accounts fee and the anti-money laundering fee are also to be paid by each—

(a) registered European lawyer or registered foreign lawyer who is required by virtue
of paragraph 1A or 1B of that Schedule to pay an annual contribution on that behalf,

(b) multi-national practice to which the accounts rules apply by virtue of an enactment.

The accounts fee is to be set by the Council for the purpose of funding the exercise of
their function of securing compliance (by the categories specified in subsections (1) and
(2)) with the accounts rules.

The anti-money laundering fee is to be set by the Council for the purpose of funding the
exercise of their functions of—

(i) complying with the Oversight of Professional Body Anti-Money Laundering
and Counter Terrorist Financing Supervision Regulations 2017, and

(if) securing compliance (by the categories specified in subsections (1) and (2))
with the Money Laundering, Terrorist Financing and Transfer of Funds
(Information on the Payer) Regulations 2017.

The accounts fee and the anti-money laundering fee are to be—
(a) set—
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1)

()

(i) no later than 30 September each year in respect of the 12 month period
beginning with 1 November that year, or

(i1) by reference to such other dates as the Council may fix,
(b) paid to the Council by such date as they may fix.
The accounts fee and the anti-money laundering fee may be set—
(@) so as to involve different amounts (including nil) for different—
(i) categories (as specified in subsections (1) and (2)),
(ii) circumstances (by reference to all relevant factors),

(b) in the case of incerporated—practices authorised legal businesses, by particular
reference to the number of solicitors that they have as owners, partner directors,

members or employees.

The Council may take such steps as they consider necessary for recovering the accounts
fee and the anti-money laundering fee due in accordance with this section.

Powers of Council to intervene

Powers where dishonesty alleged.

Powers where delay alleged.

Powers where excessive fees etc charged.

This section applies where the Council are satisfied, in the case of any solicitor or
incerporated-practice-authorised legal business, after inquiry and after giving the solicitor
or inecorperatedpractice-authorised legal business an opportunity of being heard, that the
solicitor or inecerporated—practice—authorised legal business has issued an account for
professional fees and outlays of an amount which is grossly excessive (whether or not the
account has been paid by or on behalf of the client or debited by the solicitor or
incorperated-practice-authorised legal business to the account of any sums held on behalf
of the client).

Where this section applies the Council may—
() in the case of a solicitor, withdraw his practising certificate; or

(b) in the case of an incorperated-practice-authorised legal business, withdraw the
practising certificates of all or any of the solicitors who are owners, partners or

directors of the [incorporated practice] authorised-legal-business [21];

and a certificate so withdrawn shall cease to have effect and the solicitor shall be
suspended from practice as a solicitor.

(2A) On their own initiative the Council may decide to terminate the suspension of a solicitor

under subsection (2) and, where they do so, must restore to the solicitor any practising
certificate held by the solicitor for the practice year then current and may impose
conditions on the certificate.
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(2B) Where the Council have made a decision to terminate the suspension of a solicitor under

3)

(4)

()

(6)

(")

(8)

(8A)

subsection (2A), the Council must notify the solicitor of the decision and the reasons for
the decision as soon as practicable after making the decision. [504]

On being satisfied by the solicitor or, as the case may be, incoerperated-practice-authorised
legal business that he or it has complied with the requirements of subsection (4) the

Council—unless—they—are—ofthe—opinion—that—the—scheitor—orfincorporated—practice]

concerned and-shal-and, where they do so, must [504] restore to him or them any
practising certificates held by him or them for the practice year then current and may
impose conditions on the certificate [504].

The requirements referred to in subsection (3) are—

(a) to submit the account to the Auditor of the Court of Session for taxation together
with all documents in the possession or control of the solicitor or incorperated
practice-authorised legal business which relate to the matters in respect of which
the account was issued; and

(b) to refund to the client a sum not less than the relevant amount.

The Council shall be entitled to be represented at a diet for taxation by virtue of subsection
(4)(a) and to make representations to the Auditor of Court.

Where, on taxation of an account by virtue of subsection (4)(a), the amount due in respect
of the account as taxed is the amount specified in the account as issued, the fee of the
Auditor of Court shall be paid by the Council; but in any other case the fee shall be paid
by the solicitor or, as the case may be, the incerperatedpractice-authorised legal business.

In subsection (4)(b) “the relevant amount” is the amount (if any) by which the sum
received by the solicitor or incerporated-practice-authorised legal business in respect of
the account exceeds the amount due in respect of the account as taxed.

A solicitor may, within 21 days of receiving written notice of a decision of the Council
under subsection (2) to withdraw his practising certificate or a decision under subsection
(2A) to restore a solicitor’s practising certificate subject to conditions or a decision under
subsection (3) to refuse to terminate the solicitor’s suspension from practice [504], appeal
to the Court against that decision; and on any such appeal the Court may give such
directions in the matter, including directions as to the expenses of the proceedings before
the Court, as it may think fit; and the order of the Court shall be final.

Nothing in subsection (8) prevents a solicitor or authorised legal business from

[504]

)

(10)

subsequently satisfying the Council under subsection (3).

The withdrawal of a solicitor’s practising certificate under subsection (2) shall be without
prejudice to the operation of section 35(3) or section 37(8).

The Council shall notify the Commission of any case—
(@) where any of the following things occur—
(i) they withdraw a practising certificate under subsection (2);

(ii) they terminate a suspension from practice and restore a practising certificate
under subsection (3);

(iii) the Court makes an order under subsection (8); and
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1)

(b) which does not involve a complaint remitted to the Council under section 6{2)}{a)-o¢

15(5)(a)-efthe 2007-Act-6(2) of the 2007 Act (or treated as having been remitted to
them under that section by virtue of section 33A(2) of that Act) [286].

Powers where failure to comply with accounts rules etc.

Where the Council are satisfied, in the case of any solicitor or incerperated-practice
authorised legal business, after enquiry and after giving the solicitor or, as the case may
be, incerperatedpractice-authorised legal business an opportunity of being heard, that the
solicitor or, as the case may be, ineorperated-practice-authorised legal business has failed
or is failing to comply with any provisions of—

(za) rules made by virtue of section 34(1D),
(a) section 35 or the accounts rules made under that section, or

(b) section 37 or the accountant’s certificate rules or other rules made under that
section,

so far as applicable in his or, as the case may be, its case (in this section referred to as “the
applicable provisions”), the Council may, subject to the provisions of this section

(a) withdraw the practising certificate held by the solicitor or, as the case may be—

(b) withdraw the practising certificate or certificates of any or all of the solicitors who
are owners, partners or directors of the incorporated practice,

and a certificate so withdrawn shall thereupon cease to have effect and the solicitor shall
be suspended from practice as a solicitor.

(1A) On their own initiative the Council may decide to terminate the suspension of a solicitor

under subsection (1) and, where they do so, must restore to the solicitor any practising
certificate held by the solicitor for the practice year then current and may impose
conditions on the certificate.

(1B) Where the Council have made a decision to terminate the suspension of a solicitor under

()

subsection (1A), the Council must notify the solicitor of the decision and the reasons for
the decision as soon as practicable after making the decision. [505]

On being satisfied by the solicitor that he or, as the case may be, by ircerporated-practice
authorised legal business that it is able and willing to comply with the applicable

uﬂlgss—they—alc(_e—e#

gal-by able-to-d nlinany-proceed d a /—shal-may
[505] terminate the suspension from practice of the solicitor or solicitors concerned and
shal, where they do so, must [505] restore to him or them any practicing certificate or
certificates held by him or them for the practice year then current and may impose
conditions on the certificate [505].

(2A) If the Council make a decision under subsection (2) to terminate the suspension of a

solicitor from practice on the basis that the solicitor (or the authorised legal business) is
willing and able to comply with the applicable provisions—

(a) the Council must specify the period within which the solicitor or authorised legal
business is to comply with the provisions, and

(b) the solicitor or authorised legal business must, before the end of that period, notify
the Council of having complied with the provisions.
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(2B) If a solicitor or authorised legal business, without reasonable excuse, fails to comply with
the requirements of subsection (2A), the Council may, as the case may be—

(a) withdraw the practising certificate held by the solicitor, or

(b) withdraw the practising certificate or certificates of any or all of the solicitors who
are members, owners, partners or, as the case may be, directors of the authorised

legal business,
and suspend the solicitor from practice as a solicitor. [505]

(3) Within 21 days after receiving written notice of a decision of the Council under this
section to withdraw his practising certificate or a decision under subsection (1A) to restore
a solicitor’s practising certificate subject to conditions [505], or to refuse to terminate his
suspension from practice, the solicitor may appeal to the Court against a decision; and on
any such appeal the Court may give such directions in the matter, including directions as
to the expenses of the proceedings before the Court, as it may think fit; and the order of
the Court shall be final.

(4) Any withdrawal of a solicitor’s practising certificate by the Council in exercise of the
power conferred by subsection (1) shall be without prejudice to the operation of section
34(4ZA), section 35(3) or section 37(8).

(5) The Council shall notify the Commission of any case—
(@) where any of the following things occur—
(i) they withdraw a practising certificate under subsection (1);

(ii) they terminate a suspension from practice and restore a practising certificate
under subsection (2);

(iii) the Court makes an order under subsection (3); and

(b) which does not involve a complaint remitted to the Council under section-6{2}{a)-e¢
15(5)a)-of the 2007-Act 6(2) of the 2007 Act (or treated as having been remitted to
them under that section by virtue of section 33A(2) of that Act) [286].

41 Appointment of judicial factor.

Where the Council, in exercise of any power conferred on them by rules made by virtue
of section 34(1D) or the accounts rules, have caused an investigation to be made of the
books, accounts and other documents of a solicitor or an reerporatedpractice-authorised
legal business, and, on consideration of the report of the investigation, the Council are
satisfied—

(@) that the solicitor or, as the case may be, the incerperated-practice-authorised legal
business has failed. . . to comply with the provisions of those rules, and

(b) that,, in the case of a solicitor, in connection with his practice as such, either—
(1) his liabilities exceed his assets in the business, or

(if) his books, accounts and other documents are in such a condition that it is not
reasonably practicable to ascertain definitely whether his liabilities exceed
his assets, or

(iii) there is reasonable ground for apprehending that a claim on the Guarantee
Client Protection [507]Fund may arise ; or

(c) that, in the case of an incerperated-practice-authorised legal business, either—
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1)

()

(2A)

(i) its liabilities exceed its assets, or

(i) its books, accounts and other documents are in such a condition that it is not
reasonably practicable to ascertain definitely whether its liabilities exceed its
assets, or

(iii) there is reasonable ground for apprehending that a claim on the guarantee
fund Client Protection Fund [507]may arise.

the Council may apply to the Court for the appointment of a judicial factor on the estate
of the solicitor or, as the case may be, of the incerporated—practice—authorised legal
business; and the Court, on consideration of the said report and after giving the solicitor
or, as the case may be, the incoerperated-practice-authorised legal business an opportunity
of being heard, may appoint a judicial factor on such estate, or do otherwise as seems
proper to it.

Distribution of sums in client bank account.

Subject to the provisions of this section, where, in any of the events mentioned in
subsection (2) or (2A), the sum at the credit of any client account kept by a solicitor or an
tncerporated-practice-authorised legal business (or where several such accounts are kept
by him or, as the case may be, by it the total of the sums at the credit of those accounts)
is less than the total of the sums received by him in the course of his practice on behalf of
his clients or, as the case may be, by it on behalf of its clients and remaining due by him
or, as the case may be, by it to them, then, notwithstanding any rule of law to the contrary,
the sum at the credit of the client account (or where several such accounts are kept, the
total of the sums at the credit of those accounts) shall be divisible proportionately among
the clients of the solicitor or, as the case may be, the incorperated-practice-authorised legal
business according to the respective sums received by him in the course of his practice on
their behalf or, as the case may be, by it on their behalf and remaining due by him or, as
the case may be, by it to them.

The events to which subsection (1) applies are in relation to any solicitor—
(@) the sequestration of his estate;
(b) the granting by him of a trust deed for beheof-the benefit of creditors;
(c) the appointment of a judicial factor on his estate.

(d) the entering by the solicitor into a debt arrangement scheme within the meaning of
Part 1 of the Debt Arrangement and Attachment (Scotland) Act 2002.

The events to which subsection (1) applies are in relation to any incorporated-practice
authorised legal business—

(za) the sequestration of its estate,
(zb) the granting by it of a trust deed for the benefit of creditors,

(zc) the entering by it into a debt arrangement scheme within the meaning of Part 1 of
the Debt Arrangement and Attachment (Scotland) Act 2002,

(@) the making of an administration or winding up order or the appointment of a
provisional liquidator, liquidator, receiver or judicial factor; or

(b) the passing of a resolution for voluntary winding-up (other than one passed solely
for the purposes of reconstruction or amalgamation with another any incerperated
practice-authorised legal business).
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(1)

(1A)

Where a solicitor or any ieerperated-practice-authorised legal business keeps an account
at a bank in his or, as the case may be, its own name or, as the case may be, by the any
incorperated-practice-authorised legal business in its own name for a specified client no
regard shall be had for the purposes of this section to the sum at the credit of that account
or to any sums received by the solicitor in the course of his practice on behalf of that client
or, as the case may be, by the any incorperatedpractice-authorised legal business on that
behalf and remaining due by him or, as the case may be, by it to that client, so far as these
are represented by the sum at the credit of that bank account ; nor shall any regard be had
for such purposes to any—

(a) deposit or share account with a building society; or
(b) account showing sums on loan to a local authority,

being in either case an account kept by the solicitor in his own name or, as the case may

be, by the any incorperated-practice-authorised legal business in its own name for a
specified client.

For the purposes of this section any reference to an account at a bank includes a reference
to a deposit receipt at a bank.

Unsatisfactory professional conduct: Council's powers

Where a conduct complaint suggesting unsatisfactory professional conduct by a
practitioner who is a solicitor is remitted to the Council under section-6{2}{a)-er15(5}a)
of-the 2007-Aet 6(2) of the 2007 Act (or treated as having been remitted to them under
that section by virtue of section 33A(2) of that Act) [468], the Council must (subject to
section 47(1A) of the 2007 Act and subsections (1A) and (1B)) [468] having—

(@) investigated the complaint under section 47(1) of that Act and made a written report
under section 47(2) of that Act;

(b) given the solicitor an opportunity to make representations,

determine the complaint.
Before the Council make a determination under subsection (1)—

(1B)

(a) the Council may propose a settlement in respect of the complaint which they
consider is fair and reasonable in the circumstances to the solicitor and the

complainer,

(b) the solicitor may propose a settlement in respect of the complaint to the Council
and the complainer.

If the solicitor accepts the proposal under subsection (1A)(a), or the Council consider that

the proposal under subsection (1A)(b) is fair and reasonable in the circumstances, the
Council—

(a) must make a direction to that effect, and

(b) may not determine the complaint under subsection (1) unless—

(i) the solicitor has failed to comply with the direction under paragraph (a), or
(ii) the direction is quashed under section 53ZB(2)(d). [468]
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(3A)

Where the Council make a determination under subsection (1) er{2)} [468] upholding the
complaint or where the Council makes a direction under subsection (1B)(a) [468], they—

(@) shall censure the solicitor;

(b) may take any of the steps mentioned in subsection (4) which they consider
appropriate.

Where the Council censures a solicitor under subsection (3), the Council may provide that

(4)

(4A)

the censure is to have effect for a specified period and must give their reasons for doing
so when making an intimation under subsection (8). [468]

The steps are—

(@) where the Council consider that the solicitor does not have sufficient competence
in relation to any aspect of the law or legal practice, to direct the solicitor to
undertake such education or training as regards the law or legal practice as the
Council consider appropriate in that respect;

(b) subject to subsection (6), to direct the solicitor to pay a fine not exceeding £2,000;

(d) impose conditions on the solicitor’s practising certificate. [468]

Where the Council have imposed conditions on a solicitor’s practising certificate under

©)

subsection (4)(d), the Council may provide that the certificate is subject to those
conditions for a specified period and must give their reasons for doing so when making
an intimation under subsection (8). [468]

The Council may, in considering the complaint (including whether to propose a settlement
under subsection (1A)(a)) or in considering a proposal under subsection (1A)(b) [468],
take account of

(a) any previous determination by them, the Tribunal or the Court upholding a
complaint against the solicitor of unsatisfactory professional conduct or

professwnal mlsconduct {bu{—ne{—a—eenmmnun—%speet—ef—wmeh—an—appeal—ls

(b) any previous decision made under section 47(1A)(a) of the 2007 Act with respect
to a complaint against the solicitor,

(c) any previous direction made under subsection (1B)(a) with respect to a complaint
against the solicitor,

(d) any previous determination of the Commission of a services complaint under
section 9(1) of the 2007 Act relating to the same alleged set of circumstances,
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(6)

but not a determination, decision or direction in respect of which an appeal is pending or
which has been guashed ultimately on appeal. [468]

The Council shall not direct the solicitor to pay a fine under subsection (4)(b) where, in
relation to the subject matter of the complaint, the solicitor has been convicted by any
court of an act involving dishonesty and sentenced to a term of imprisonment of not less
than 2 years.

(7) _ Any fine imposed under subsection (4)(b) is payable to the Scottish Ministers. [468]

(8) The Council shall intimate—

(@) adetermination under subsection (1)-e+(2} [468];

(b) any censure under subsection (3)(a);

(c) any direction under subsection {4}-(1B)(a), (4)(a) or (4)(b) [468],

(d) any decision to impose conditions on a solicitor’s practising certificate under

subsection (4)(d), [468]

to the complainer and the solicitor specified in it, and to the Commission and any other
relevant party, [468] by sending to each of them a copy of the determination, censure o+
as-the-case-may-be-the-direction, direction or, as the case may be, the decision [468] and
by specifying the reasons for the determination or direction under subsection (1B)(a)
[468].

(8A) An intimation made under subsection (8) must—

(a) be sent as soon as practicable after the determination, direction or decision has been
made,

(b) include information about any right of appeal or ability to make a handling
complaint by virtue of section 23 of the 2007 Act. [468]

(9) A solicitor in respect of whom a determination upholding a conduct complaint has been
made under subsection (1) er{2)-, a decision to reinstate a discontinued investigation has
been made under section 47(1A)(b) of the 2007 Act, [468] or a direction or a decision
[468] has been made under subsection (4) may, before the expiry of the period of 21 days
beginning with the day on which the dete#mmauen—er—determmatlon decision, _or [468],
as the case may be, the direction is i

(a) determination;

(aa) decision, [468]

(b) direction {whether-er-net-he-or decision under subsection (4) (whether or not the
solicitor [468] is appealing against the determination).

(10)

A complainer may, before the explry of the perlod of 21 days beglnnlng with the day on
WhICh g m !

(2) a determination under subsection (1) not upholding the conduct complaint is
intimated to the complainer,

(b) a decision under section 47(1A)(a) of the 2007 Act to discontinue an investigation
is intimated to the complainer,
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(c) adirection under subsection (1B)(a) is intimated to the complainer,

appeal to the Tribunal against the determination, direction or decision. [468]

(13) The Scottish Ministers may by order made by statutory instrument—

(a) amend subsection (4)(b) by substituting for the amount for the time being specified
in that subsection such other amount as appears to them to be justified by a change
in the value of money;

(14) A statutory instrument containing an order under—

(@) subsection (13)(a) is subject to annulment in pursuance of a resolution of the
Scottish Parliament;

(15) In this section, “complainer” means the person who made the complaint and, where the
complaint was made by the person on behalf of another person, includes that other person.

direction—under—section-42ZA(4) Unsatisfac

powers to monitor compliance [468]

427B DOWe o-monitor-compliancewi
tory professional conduct: Council’s

(1) The Council shall, by notice in writing, require every solicitor who is specified in—
(a) adirection made under section 42ZA{4}-42ZA(1B)(a) or (4) [468]; or
(b) such a direction as confirmed or varied on appeal by—
(i) the Tribunal; or
(ii) the Court,

to give, before the expiry of such period being not less than 21 days as the notice specifies,
an explanation of the steps which he has taken to comply with the direction.

(2) Where an appeal is made under section 42ZA(9) or (10) [468] {12} [423] or 54A(1) or
(2) against a direction made under section 42ZA{4) 42ZA(1B)(a) or (4) [468], any notice
under subsection (1)(a) above relating to the direction shall cease to have effect pending
the outcome of the appeal.

(3)  The Council may, by notice in writing, require an authorised legal business or, as the case
may be, a licensed provider that is specified in—
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(4)

(a) adecision under section 42E(3)(b), or

(b) such a decision as confirmed or varied on appeal by the Tribunal or the Court,

to give, before the expiry of such period being not less than 21 days as the notice specifies,
an explanation of the steps which the authorised legal business or the licensed provider
has taken to comply with the decision.

Where an appeal is made under section 42E(7) against a decision under section 42E(3)(b),

(5)

any notice under subsection (3) relating to the decision ceases to have effect pending the
outcome of the appeal.

The Council may, by notice in writing, require a solicitor who is specified in—

(6)

() adirection or order made under section 53ZAA(4), or

(b) such a direction or order as confirmed or varied on appeal by the Court,

to give, before the expiry of such period being not less than 21 days as the notice specifies,
an explanation of the steps which the solicitor has taken to comply with the direction or
order.

Where an appeal is made under section 54(1A) or (3A) against a decision under section

4272C

(1)

()

3)

42ZD
(1)

()

3)

53ZAA(1) or any direction or order under section 53ZAA(4), any notice under subsection
(5) relating to the decision, direction or, as the case may be, order ceases to have effect
pending the outcome of the appeal. [468]

Report by Commission to Council under section 10(2)(e) of the 2007 Act: Council's
powers

Where the Council receive a report from the Commission under section 10(2)(e) of the
2007 Act as respects a practitioner who is a solicitor, they may direct him to undertake
such education or training as regards the law or legal practice as the Council consider
appropriate in the circumstances.

The Council shall by notice in writing—
(a) intimate a direction under subsection (1) to the solicitor;

(b) require the solicitor to give, before the expiry of such period being not less than 21
days as the notice specifies, an explanation of the steps which he has taken to
comply with the direction.

Where an appeal is made under section 42ZD(1) or (3) against a direction under
subsection (1), any notice under subsection (2)(b) relating to the direction shall cease to
have effect pending the outcome of the appeal.

Direction under section 42ZC(2): appeal by practitioner

A solicitor in respect of whom a direction has been made under section 42ZC(1) may,
before the expiry of the period of 21 days beginning with the day on which it is intimated
to him, appeal to the Tribunal against the direction.

On an appeal to the Tribunal under subsection (1), the Tribunal may quash, confirm or
vary the direction being appealed against.

The solicitor may, before the expiry of the period of 21 days beginning with the day on
which the Tribunal's decision under subsection (2) is intimated to him, appeal to the Court
against the decision.
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(4) On an appeal to the Court under subsection (3), the Court may give such directions in the
matter as it thinks fit, including directions as to the expenses of the proceedings before
the Court and as to any order by the Tribunal relating to expenses.

(5) A decision of the Court on an appeal under subsection (3) shall be final.

42A Powers where inadequate professional services alleged.

42B Inadequate professional services: Council’s powers to monitor compliance with
directions.
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42D

Procedure relating to complaints

(1)

The Council must make rules as to the procedure for—

(2)

(a)

making a decision under section 47(1A)(a) of the 2007 Act to discontinue an

(b)

investigation of a conduct complaint,

making a decision under section 47(1A)(b) of that Act to reinstate a discontinued

(©)

investigation of a conduct complaint,

making a proposed settlement under section 42ZA(1A),

(d)

accepting a proposed settlement under section 42ZA(1B),

(e)

making a decision under section 52B(1A)(a) of the 2007 Act to discontinue an

(f)

investigation of a requlatory complaint,

making a decision under section 52B(1A)(b) of that Act to reinstate a discontinued

investigation of a requlatory complaint.

Before making any rules under this section, the Council must—

(3)

(a)

send to each member of the Society a draft of the rules,

(b)

after sending the rules under paragraph (a), submit the draft rules to a meeting of

(©)

the Society, and

take into consideration any resolution passed at that meeting relating to

amendments to the draft rules.

Rules made under this section will not have effect unless the Lord President, after

[470]
42E

considering any objections the Lord President thinks relevant, has approved the rules so

made.

Powers relating to regulatory complaints

(1)

Before the Council make a determination upholding a requlatory complaint under section

52B(1) of the 2007 Act—

(@)

the Council may propose a settlement in respect of the complaint which they

(b)

consider is fair and reasonable in the circumstances to—

(1) _the authorised legal business or, as the case may be, the licensed provider,
and

(ii) the complainer,

the authorised legal business or, as the case may be, the licensed provider may

propose a settlement in respect of the complaint to the Council and the complainer.
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(2)

If the authorised legal business or, as the case may be, the licensed provider accepts a

(3)

proposal under subsection (1)(a), or the Council consider that a proposal under subsection
(1)(b) is fair and reasonable in the circumstances, the Council—

(2) must make a direction to that effect, and

(b) may not determine the complaint unless—

(i) _the authorised legal business or, as the case may be, licensed provider has
failed to comply with the direction made under paragraph (a), or

(ii) the direction is quashed under section 53ZE(2)(g).

Where the Council make a determination upholding a requlatory complaint under section

(4)

52B(1) of the 2007 Act or where the Council make a direction under subsection (2)(a),
the Council—

(a) must censure the authorised legal business or, as the case may be, the licensed
provider,

(b) may—

(i) where the Council consider that a solicitor of the authorised legal business or,
as the case may be, the licensed provider does not have sufficient competence
in relation to any aspect of the law or legal practice, direct the solicitor to
undertake such education or training as regards the law or legal practice as
the Council consider appropriate in that respect,

(ii) where the imposition of a fine is permitted under the reqgulatory scheme of
the Council, direct the authorised legal business or, as the case may be, the
licensed provider to pay a fine,

(iii) impose conditions on the practising certificate of a solicitor of the authorised
legal business or, as the case may be, the licensed provider,

(vi) order that the authorisation of a legal business to provide legal services be
subject to such conditions as the Council may direct,

(vii) impose any other sanction permitted by the requlatory scheme of the Council.

Where the Council censures an authorised legal business or a licensed provider under

(5)

subsection (3)(a), the Council may provide that the censure is to have effect for a specified
period and, where they do so, must give their reasons for doing so in the report under
section 52B(2) of the 2007 Act.

Where the Council have placed conditions on the practising certificate of a solicitor under

(6)

subsection (3)(b), the Council may provide that the certificate is subject to those
conditions for a specified period and, where they do so, must give their reasons for doing
so in the report under section 52B(2) of the 2007 Act.

When considering a requlatory complaint, including whether to propose a settlement

under subsection (1)(a) or in considering a proposal under subsection (1)(b), the Council
may take into account—

(2) any previous determination by them, the Tribunal or the Court upholding a
requlatory complaint against the authorised legal business or, as the case may be,
the licensed provider,

(b) any previous decision under section 52B(1A)(a) of the 2007 Act with respect to a
complaint against the authorised legal business or, as the case may be, the licensed

provider,
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(7)

(c) any previous direction made under subsection (2)(a) with respect to a complaint
against the authorised legal business or, as the case may be, the licensed provider,

(d) any previous determination of the Commission of a services complaint under
section 9(1) of the 2007 Act relating to the same alleged set of circumstances,

but not a determination, decision or direction in respect of which an appeal is pending or
which has been quashed ultimately on appeal.

An authorised legal business or a licensed provider may, before the expiry of the period

(8)

of 21 days beginning with the day on which—

(a) a determination under section 52B(1) of the 2007 Act upholding a requlatory
complaint is intimated to the them,

(b) a decision under section 52B(1A)(b) of that Act to reinstate a discontinued
investigation is intimated to them, or

(c) adecision to impose a sanction under subsection (3)(b) is intimated to them,

appeal to the Tribunal against the determination or decision.

A complainer may, before the expiry of 21 days beginning on the day on which—

() a determination under section 52B(1) of the 2007 Act not upholding a requlatory
complaint is intimated to the complainer,

(b) a decision under section 52B(1A)(a) of that Act to discontinue an investigation is
intimated to the complainer,

(c) adirection under subsection (2)(a) is intimated to the complainer,

appeal to the Tribunal against the determination or decision.

“complainer” has the same meaning as in section 42ZA.,

“gualifying individual” has the meaning given in section 39(8) of the Regulation of

“regulatory scheme” is to be construed in accordance with Part 1 of the Regulation
of Legal Services (Scotland) Act 2024, and

references to provisions of the 2007 Act include references to those provisions as they are
applied in relation to licensed providers by Part 2A of the 2007 Act.

This section applies where the Council are exercising their functions under this Part.

(9)  In this section—
Legal Services (Scotland) Act 2024,
[469]
42F Previous findings of record
@D
(2)

Where a person has been convicted of a criminal offence committed in the United

Kingdom—

(a) an extract conviction of the crime bearing to have been issued by an officer whose
duties include the issue of extract convictions is conclusive proof of—

(i) the conviction, and

(i) the findings of fact upon which the conviction is based, and
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(3)

(b) the only evidence which may be adduced by the person in rebuttal of the conviction
is evidence for the purpose of proving that the person is not the person referred to
in the extract conviction.

Where the Council have made a finding based upon an extract conviction for a conviction

(4)

which is subseqguently quashed the Council may, on the application of the person who was
convicted of the criminal offence, revoke their finding.

The judgment of any civil court in or outside Scotland may be proved by producing a

(5)

certified copy of the judgment and the findings of fact upon which that judgment was
based are admissible as proof but not conclusive proof of those facts.

In this section, “extract conviction” includes a copy of a certificate of conviction issued

[506]

43

(1)

()

from any court of justice of the United Kingdom.

Protection of clients

Guarantee-Fund Client Protection Fund [12]

There shall be a fund to be called “Fhe-Seottish-Selicitors-Guarantee Fund” “The Client
Protection Fund” [507] (in this Act referred to as “the-GuaranteeFund” “the Client
Protection Fund” [507], which shall be vested in the Society and shall be under the control

and management of the [Council] regulatory-commitiee [9].

Subject to the provisions of this section and of Schedule 3 the Guarantee Client Protection
[507] Fund shall be held by the Society for the purpose of making grants in order to
compensate persons who in the opinion of the [Council] regulatery-committee[9] suffer
pecuniary loss by reason of dishonesty on the part of

(@) any solicitor , registered foreign lawyer or registered European lawyer in practice
in the United Kingdom, or any employee of such a solicitor , registered foreign
lawyer or registered European lawyer in connection with the practice of the solicitor
, registered foreign lawyer or registered European lawyer, whether or not he had a
practising certificate in force when the act of dishonesty was committed, and
notwithstanding that subsequent to the commission of that act he may have died or
had his name removed from or struck off the roll or may have ceased to practise or
been suspended from practice;

(aa) any conveyancing or executry practitioner or an employee of the practitioner in
connection with the practitioner's practice as such, even if subsequent to the act
concerned the practitioner has ceased to provide conveyancing or executry services;

(b) any incerporated-practice-or-any authorised legal business or any owner, partner,
director, member, manager, secretary or other employee of an incerperated-practice

authorised legal business, notwithstanding that subsequent to the commission of

that act it may have ceased to be recegnised-undersection-34(LA) authorised [26]

or have been wound up; or
(c) any licensed legal services provider or person within it in connection with its

provision of legal services {with-the-same-meaning-as-forPart 2-of the 2010-Act),

even if—
(i) the Society is not its approved regulator, or
(if) subsequent to the act concerned it has ceased to operate.

58



Solicitors (Scotland) Act 1980 — Keeling schedule

(2A) The Guarantee Client Protection [10] Fund may also be used for the purpose of providing
loans or grants [11] to judicial factors appointed in respect of any person described in
subsection (2)(a) to (c) in order to mitigate the risk of any further pecuniary losses being
suffered by the clients of such a person by reason of the dishonesty.

3)

(4)

()

No grant may be made under this section—

(@)
(b)

(©)

in respect of a loss made good otherwise;

in respect of a loss which in the opinion of the [Council]-regulatory-commitiee [9]
has arisen while the solicitor was suspended from practice;

to a solicitor or his representatives in respect of a loss suffered by him or them in
connection with his practice as a solicitor by reason of dishonesty on the part of a
partner or employee of his;

(ca) to a conveyancing or executry practitioner in respect of a loss suffered by reason of

dishonesty on the part of a partner or employee of the practitioner in connection
with the practitioner's practice as such;

(cc) to an incorporated-practice-orany authorised legal business or any owner, partner,

director or member thereof in respect of a loss suffered by it or him by reason of

drshonesty on the part of any arreeter—member—manager—seeretary—er—ether

partner drrector member manager secretary or other employee of the authorrsed
legal business in connection with the business;

(cd) to a licensed provider or any investor or person who owns, manages or controls or

(d)

(€)

(f)

(@)

is within the licensed provider in respect of a loss suffered by it or any such person
in connection with the licensed provider's provision of legal services by reason of
dishonesty on the part of any such persons;

unless an application for a grant is made to the Society in such manner, and within
such period after the date on which the loss first came to the knowledge of the
applicant, as may be prescribed by rules made under Schedule 3;

in respect of any default of a registered European lawyer, or any of his employees
or partners, where such act or default takes place outside Scotland, unless the
[Council] regulatery—committee [9] is satisfied that the act or default is closely

connected with the registered European lawyer’s practice in Scotland.;

in respect of any act or default of a registered foreign lawyer, or any of his
employees or partners, where such act or default takes place outside Scotland,
unless the [Council] regulatory-committee [9] is satisfied that the act or default is
closely connected with the registered foreign lawyer’s practice, or any of his
partners' practice, in Scotland; or

in respect of any act or default of any owner, partner, member, director, manager,

secretary or other employee of an ircorperatedpractice-authorised legal business
which is a multi-national practice, where such act or default takes place outside

Scotland, unless the [Council] regulatory-cemmitiee [9] is satisfied that the act or

default is closely connected with the inecerperated—practice’s authorised legal
business’s practice in Scotland.

The decision of the [Council]regulatery-commitiee [9] with respect to any application for
a grant shall be final.

The [Council] regulatory-cemmitiee [9] may refuse to make a grant, or may make a grant
only to a limited extent, if
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(6)

(7)

(8)

)

43A
(1)

()

(a) they are of opinion that there has been negligence on the part of the applicant or of
any person for whom he is responsible which has contributed to the loss in question.

(b) the applicant has already made a claim for the loss in respect of a particular act of
dishonesty unless the claim relates to a further loss of which the applicant was
unaware (and could not reasonably have known about) at the time of making the
original claim.

The [Council] regulatory-committee [9] or any-committee a sub-committee or individual
appointed by them may administer oaths for the purpose of inquiry into any matters which

affect the making or refusal of a grant from the Guarantee Client Protection [507] Fund.

Part | of Schedule 3 shall have effect with respect to the Guarantee Client Protection [507]
Fund, including the making of contributions thereto by solicitors and the administration
and management of the Fund by the [Council] regulatery-committee [9]; but nothing in
that Schedule shall apply to or in the case of a solicitor—

(@) who is not in practice as a solicitor; or
(b) who is suspended from practice as a solicitor during suspension; or

(c) whois inany such employment as is specified in section 35(4) or in the employment
of an incerporated-practice authorised legal business or a licensed provider ;

but where any solicitor in any such employment as is mentioned in paragraph (c) engages
in private practice as a solicitor, the said Schedule and the other provisions of this Act
relating to the Guarantee Client Protection [507] Fund shall apply to him and in his case
so far as regards such private practice.

In the case of licensed providers, this section and Part | of Schedule 3 apply in relation to
(and only to) such licensed providers as are regulated by an approved regulator that in
furtherance of section 24(4) of the 2010 Act does not maintain its own compensation fund
as referred to in that section.

In this section and paragraph 1 of Schedule 3—

“approved regulator”,

“investor”
are to be construed in accordance with Part 2 of the 2010 Act.
Guarantee-fund Client Protection Fund [13]: further provision

The Scottish Ministers may by regulations make provision in relation to the Guarantee
Client Protection [14] Fund and may, in particular, modify section 43 and schedule 3.

Without limit to that generality, regulations made under this section may—
(a) make provision in relation to when grants are (or are not) to be made,

(b) amend the maximum amount of an individual grant for the time being specified in
paragraph 4 of Part 1 of schedule 3,

(c) make provision in connection with the making of contributions to the Fund and its
administration and management.
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(3)  The Scottish Ministers may exercise the power to make requlations under subsection (1)
only if they have received a request from—

() the Lord President,
(b) the requlatory committee, or

(c) the independent advisory panel established by the Commission under paragraph
11A of schedule 1 of the 2007 Act,

(3A) Before making a request under subsection (3), the person making the request (“the
requester’”) must—

(a) consult—

(i) _the requlatory committee unless the committee is the requester,

(i) the panel mentioned in subsection (3)(c) unless it is the requester, and

(iii) such other person or body as the requester considers appropriate, and

(b) except where the requester is the Lord President, secure the Lord President’s
agreement to the making of the request.

(3B) For the purpose of seeking the Lord President’s agreement under subsection (3A)(b), the
requester must provide to the Lord President—

(a) adocument setting out—

(i) _an explanation of the change sought by the proposed exercise of the power,
and

(i) the reasons for seeking the change, and

(b) copies of any written representations received in response to the consultation under
subsection (3A)(a).

(3C) A request under subsection (3) must include—

(a) adocument setting out—

(i) _an explanation of the change sought by the proposed exercise of the power,
and

(i) the reasons for seeking the change,

(b) copies of any written representations received in response to the consultation under
subsection (3A)(a), and

(c) except where the requester is the Lord President, written confirmation of the Lord
President’s agreement to the making of the request.

(3D) As soon as reasonably practicable after making a request under subsection (3), the
requester must publish the documents included with the request in such manner as the
requester considers appropriate (having regard to the desirability of the documents being
accessible to those likely to have an interest in them). [15]

(4) Regulations under subsection (1) are subject to the affirmative procedure (see section 29
of the Interpretation and Legislative Reform (Scotland) Act 2010).
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44

(1)

()

3)

(4)

()

Professional indemnity.

The Council may make rules with the concurrence of the Lord President concerning
indemnity for solicitors and former solicitors and ireerporated-practices-authorised legal
businesses against any class of professional liability, and the rules may for the purpose of
providing such indemnity do all or any of the following things, namely—

(@)
(b)

(©)

authorise or require the Society to establish and maintain a fund or funds;

authorise or require the Society to take out and maintain insurance with an
authorised insurer;

require solicitors or any specified class of solicitors and incerporated—practices
authorised legal businesses or any specified class thereof to take out and maintain

insurance with an authorised insurer.

The Society shall have power, without prejudice to any of its other powers, to carry into
effect any arrangements which it considers necessary or expedient for the purpose of the

rules.
Without prejudice to the generality of subsections (1) and (2) rules made under this
section—

(@) may specify the terms and conditions on which indemnity is to be available, and

(b)

(©)

(d)

(€)

(f)

(9)

(h)

(i)

any circumstances in which the right to it is to be excluded or modified,

may provide for the management, administration and protection of any fund
maintained by virtue of subsection (1)(a) and require solicitors or any class of
solicitors and incorporated practices or any class of incorporated practices
authorised legal businesses or any type of authorised legal business to make
payments to any such fund;

may require solicitors or any class of solicitors and incorperated-practices-orany
elass-oftheorporatedpractices authorised legal businesses or any type of authorised

legal business to make payments by way of premium on any insurance policy
maintained by the Society by virtue of subsection (1)(b);

may prescribe the conditions which an insurance policy must satisfy for the purpose
of subsection (1)(c);

may authorise the Society to determine the amount of any payments required by the
rules subject to such limits, or in accordance with such provisions, as may be
prescribed by the rules;

may specify circumstances in which, where a solicitor or rcerporated-practice
authorised legal business for whom indemnity is provided has failed to comply with

the rules, proceedings in respect of sums paid by way of indemnity in connection
with a matter in relation to which he or, as the case may be, it has failed to comply
may be taken against him or, as the case may be, it by the Society or by insurers;

may specify circumstances in which solicitors and incorporated practices are
exempt from the rules;

may empower the Council to take such steps as they consider necessary or
expedient to ascertain whether or not the rules are being complied with; and

may contain incidental, procedural or supplementary provisions.

Failure to comply with rules made under this section may be treated as professional
misconduct or unsatisfactory professional conduct.

In this section an “authorised insurer” is—
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(a) a person who has permission under Part4 Part 4A [516] of the Financial Services
and Markets Act 2000 to effect or carry out contracts of general liability insurance;

(b) a person who has permission under Rart-4 Part 4A [516] of that Act to effect or
carry out contracts of insurance relating to accident, sickness, credit, suretyship,
miscellaneous financial loss and legal expenses;

“professional liability” means any civil liability incurred by a solicitor or former solicitor
in connection with his practice or in connection with any trust of which he is or formerly
was a trustee and, as respects-neerperated-practices-authorised legal businesses, means
any liability incurred by it which if it had been incurred by a solicitor would constitute
such civil liability.

(6) The definition of “authorised insurer” in subsection (5) must be read with—
(a) section 22 of the Financial Services and Markets Act 2000;
(b) any relevant order under that section; and

(c) Schedule 2 to that Act.
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45A Safequarding interests of clients

(1)  This section applies in relation to—

(2) an authorised legal business that has had its authorisation to provide legal
services—

(i) suspended, or

(ii) withdrawn, and

(b) an authorised legal business comprised of a sole solicitor who—

(i) has died,

(i) has been struck off the roll,

(iii) is incapacitated by illness or accident to such an extent as to be unable to
operate on, or otherwise deal with, any client account in the name of the
authorised legal business,

(iv) has been suspended from practice or otherwise restricted from acting as
principal, or

(v)_has ceased to practice for any other reason.

(2)  In this section, an authorised legal business is “comprised of a sole solicitor” if it—

() consists of a solicitor practising under the solicitor’s own name or as a single
solicitor under a firm or business name,

(b) is wholly owned by a single solicitor.

(3)  For the purpose of subsection (2)(b), an authorised legal business may be wholly owned
by a single solicitor—

(a) directly or though one or more other bodies,

(b) partly directly and partly through one or more other bodies.

(4)  Inacase mentioned in subsection (1)(a) or (b)(ii) or (iv), until one of the tests in subsection
(9)(a) or (c) is satisfied—

(a) the rights described in section 45B(2) and (3) vest in the Society (notwithstanding
any enactment or rule of law to the contrary),
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(b) the Council may require the production or delivery to any person appointed by them
at a time and place fixed by them of the documents and information mentioned in

section 45B(3),

(c) Part 1l of schedule 3 applies in relation to the documents and information.

(5) In acase mentioned in subsection (1)(b)(i), until the test in subsection (9)(a) is satisfied—

(a) the rights described in section 45B(2) to (4) shall in the Society (notwithstanding
any enactment or rule of law to the contrary),

(b) the Council may require the production or delivery to any person appointed by them
at a time and place fixed by them of the documents and information mentioned in

section 45B(3).

(6) In a case mentioned in subsection (1)(b)(iii), until one of the tests in subsection (9)(a) or
(b) is satisfied—

(a) the rights described in section 45B(2) and (3) shall in the Society (notwithstanding
any enactment or rule of law to the contrary),

(b) the Council may require the production or delivery to any person appointed by them
at a time and place fixed by them of the documents and information mentioned in

section 45B(3),

(c) the Council may distribute the documents and information to the client to a person
mentioned in subsection (8) if—

(i) they are requested to do so by the client to whom the documents and
information relate,

(ii) where that client has died, the Council are requested to do so by the client’s
executor or successor, or

(iii) where, in the opinion of the Council, that client cannot be traced, the Council
are requested to do so by a person who appears to the Council to represent
the interests of that client,

(d) the Council may apply to the Court for an order that the Council may distribute the
documents and information mentioned in section 45B(3) (without meeting the
requirements of paragraph (c))—

(i) _to the client to whom they relate, or

(ii) to an authorised legal business or licensed provider that has been instructed
by that client.

(7) __ Inacase mentioned in subsection (1)(b)(Vv), until the test in subsection (9)(a) is satisfied—

(a) the rights described in section 45B(2) and (3) shall in the Society (notwithstanding
any enactment or rule of law to the contrary) but the Council may not make a
payment out of any account or any sum of money mentioned in section 45B(2)
unless—

(i) _they are requested to do so by the client on behalf of whom, or in relation to
whom, the money is held,

(ii) where that client has died, the Council are requested to do so by the client’s
executor or successor, or

(iii) where, in the opinion of the Council, that client cannot be traced, the Council
are requested to do so by a person who appears to the Council to represent
the interests of that client,
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(b) the Council may require the production or delivery to any person appointed by them
at a time and place fixed by them of the documents and information mentioned in

section 45B(3),

(c) the Council may distribute the documents and information to person mentioned in
subsection (8) if—

(i) they are requested to do so by the client to whom the documents and
information relate,

(ii) where that client has died, the Council are requested to do so by the client’s
executor or successor, or

(iii) where, in the opinion of the Council, that client cannot be traced, the Council
are requested to do so by a person who appears to the Council to represent
the interests of that client,

(d) the Council may apply to the Court for an order that the Council may—

(i) _make payments out of any account or sum of money mentioned in section
45B(2) (without meeting the requirements of paragraph (a)),

(i) distribute the documents and information mentioned in section 45B(3)
(without meeting the requirements of paragraph (c)) to the client to whom
they relate or to an authorised legal business or licensed provider that has
been instructed by that client.

(8)  The persons to whom documents and information may be distributed under subsections
(6)(c) and (7)(c) are—

(a) the person who made the request, or

(b) an authorised legal business or licensed provider that has been instructed by that
person.

(9)  The tests referred to in subsections (4) to (7) are that—

(a) the Council are satisfied that suitable arrangements are in place in respect of—

(i) the accounts and money mentioned in section 45B(2), and

(ii) the documents and information mentioned in section 45B(3),

(b) in the case of an authorised legal business comprised of a sole solicitor who
was incapacitated by illness or accident, the solicitor is no longer

incapacitated,

(c) _in the case of an authorised legal business comprised of a sole solicitor who
was suspended from practice or otherwise restricted from acting as principal,
the solicitor is no longer suspended from practice or otherwise restricted from
acting as principal.

(10) In any case referred to in subsection (1), the Council may apply to the Court for—

(a) an order that no payment may be made by any bank, building society or other
body named in the order out of any banking account or any sum deposited in
the name of the authorised legal business without leave of the Court,

(b) an order that the authorised legal business must give possession of the
documents and information mentioned in section 45B(3) to the Council,

(c) any other order which the Council consider necessary to safeguard the
interests of the clients of the authorised legal business.
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(11) On an application under subsection (10), the Court may—

(a) make an order as described in subsection (10), and

(b) make any other order which it considers is necessary to safequard the interests of
the clients of the authorised legal business.

(12) In this section and in section 45C—

“material date” means whichever is the latest of—

(a) the day on which, as the case may be—

(i) the decision of the Council or the order of the Tribunal or Court by or in
pursuance of which the solicitor is struck of the roll is to take effect,

(i) the decision of the Council or the order of the Tribunal or Court by or in
pursuance of which the solicitor is suspended from practice is to take effect,

(iii) the solicitor is suspended under section 18(1),

(iv) the decision of the Council or the order of the Tribunal or Court by or in
pursuance of which the solicitor is otherwise restricted from acting as
principal is to take effect,

(v) the decision of the Council or the order of the Tribunal or Court by or in
pursuance of which the authorisation to provide legal services is suspended
or withdrawn is to take effect,

(b) the last day on which—

(i) _an appeal against a decision or order mentioned in paragraph (a)(i), (ii), (iv)
or (v) may be lodged or an application may be made to the Court under

section 54(2),

(ii) an appeal under section 19(6) may be lodged, or

(iii) an appeal against a decision of the Council under section 40 may be lodged,

(c) the day on which any such appeal is dismissed or abandoned,

“principal” means a solicitor who is—

(a) in the case of an authorised legal business comprised of a sole solicitor, the solicitor,

(b)_in the case of a company—

(i) _adirector, secretary, manager or similar officer, or

(ii) where the affairs of the company are managed by its members, a member,

(c) in the case of a limited liability partnership, a member,

(d) in the case of a partnership other than a limited liability partnership, a partner,

(e) in the case of a multi-national practice having its principal place of business in
Scotland, a member,

(f) _in any other body or association, a person who is concerned in the management or
control of its affairs.

45B Safequarding interests of clients: certain rights to vest in Society

(1)  The rights referred to in section 45A are as follows.

(2)  The right to operate on or otherwise deal with, to the exclusion of any other person—
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(a) any client account in the name of the authorised legal business,

(b) any sums of money held by, or in the name of, the authorised legal business on
behalf of, or in relation to, the clients of the authorised legal business,

(c) any sums of money subject to any trust of which the authorised legal business is the
sole trustee or co-trustee only with one or more of the members, owners, partners,
directors or employees of the authorised legal business.

(3) The right to take possession of all documents and information (of any kind) in the
possession or control of the authorised legal business which relate to, or are held on behalf
of, the clients of the authorised legal business.

(4)  The right to distribute the documents and information mentioned in subsection (3)—

(a) _to the client to whom the documents and information relate, or
(b) to another authorised legal business or licensed provider instructed by that client.
45C Safequarding interests of clients: duty to prepare accounts and notify clients

(1) In acase mentioned in section 45A(1)(a)(ii) or (b)(ii), the authorised legal business must
comply with the duties mentioned in subsection (2) before the expiry of the period of 21
days beginning with the day on which, as the case may be—

(a) its authorisation to provide legal services is withdrawn, or
(b) the sole solicitor is struck off the roll.
(2)  The duties are—
() to prepare final accounts which (in particular) detail all sums held on behalf of
clients,
(b) to send a copy of the accounts to the Council,
(c) to notify its clients—
(i) _that its authorisation to provide legal services has been withdrawn or (as the
case may be) that the solicitor has been struck off the roll, and
(i) of the powers that the Society and the Council have under section 45A in
relation to its clients, and
(d) to satisfy the Council that it has complied with paragraph (c).

(3)  Inacase mentioned in section 45A(1)(a)(i) or (b)(iv) or (v), the authorised legal business
must comply with the duties mentioned in subsection (4) before the expiry of the period
of 21 days beginning with the day on which, as the case may be—

(a) its authorisation to provide legal services is suspended,
(b) the sole solicitor is suspended from practice or otherwise restricted from acting as
principal, or
(c) the sole solicitor ceased to practice.
(4)  The duties are—

(a) to prepare interim accounts which (in particular) detail all sums held on behalf of
clients,

(b) to send a copy of the accounts to the Council,
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(c) to notify its clients, as the case may be—

(i) that its authorisation to provide legal services has been suspended,

(i) that the sole solicitor has been suspended from practice or otherwise restricted
from acting as principal, or

(iii) that the sole solicitor has ceased to practice,

(d) to notify its clients of the powers that the Society and the Council have under section
45A in relation to its clients, and

(e) to satisfy the Council that it has complied with paragraphs (c) and (d).

(5) Inacase referred to in section 45A(1)(a), or (b)(ii), (iv) or (v), the Council must, as soon
as practicable, notify the authorised legal business of its duties under this section.

(6) The Court may, on an application by the Council, make an order requiring an authorised
legal business that is in breach of a duty imposed by this section to carry out that duty.

[508]
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1)

()

A-selicitor-or-as-the-case-may-be; An [28] authorised legal business must not, without the
prior written permission of the Council, employ or remunerate a person (“A”) in
connection with the-selieitor’s—practice-as—sueh-or [29] the authorised legal business’s
abtherised-provision-ef-legal-services practice [30] at a time when A is disqualified from

practising as a solicitor by reason of A being struck off the roll or suspended from practice
as a solicitor.”

Any permission given by the Council for the purposes of subsection (1) may be given for
such period and subject to such conditions as the Council think fit.
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48

49

50

51

©)

(4)

(5)

- incorporated [31] practice An authorised [32] legal
business aggrleved by the refusal of the Council to grant any such permission as aforesaid,

or by any conditions attached by the Council to the grant thereof, may appeal to the Court;
and on any such appeal the Court may give such directions in the matter as it thinks fit.

If any solicitor acts in contravention of this section or of any condition subject to which
any permission has been given thereunder, his name shall be struck off the roll or he shall
be suspended from practice as a solicitor for such period as the Tribunal, or, in the case

of an appeal, the Court, may think fit and if any incerperated—practice—so—acts—its
recoghition-undersection-34{1A)-shall-be-revoked authorised legal business so acts its

authorisation to provide legal services is to be withdrawn.
A decision of the Court under subsection (3) or (4) is final. [515]

(1)

()

1)

(1A)

PART IV
COMPLAINTS AND DISCIPLINARY PROCEEDINGS

Lay Observer

The Scottish Solicitors’ Discipline Tribunal
The Tribunal.

For the purposes of this Part of this Act and sections 16 to 23 (which relate to the provision
of conveyancing and executry services) of the 1990 Act there shall be a tribunal, which
shall be known as the Scottish Solicitors’ Discipline Tribunal and is in this Act referred
to as “the Tribunal”.

Part | of Schedule 4 shall have effect in relation to the constitution of the Tribunal.

Complaints to Tribunal.

A complaint may be made to the Tribunal by the Council; and, for the purpose of
investigating and prosecuting complaints, the Council may appoint a solicitor to act as
fiscal.

In subsection (1) above, without prejudice to the generality of that subsection, the
reference to a complaint includes—

(a) arequlatory complaint,

(b) [469] a complaint in respect of conveyancing and executry practitioners and the
provision by them of conveyancing and executry services (those expressions having
the meanings given in section 23 of the 1990 Act).
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A) ...

51A Procedure on making regulatory complaints to Tribunal

(1) The Council must make rules as to the procedure for determining whether or not to make
a requlatory complaint to the Tribunal under section 51(1).

(2)  Before making any rules under this section, the Council must—

(a) consult the Tribunal,

(b) send to each member of the Society a draft of the rules,

(c) after sending the rules under paragraph (b), submit the draft rules to a meeting of
the Society, and

(d) take into consideration any resolution passed at that meeting relating to
amendments to the draft rules.

(3) _ Rules made under this section will not have effect unless the Lord President, after
considering any objections the Lord President thinks relevant, has approved the rules so
made.

[469]

52 Procedure on complaints and appeals to Tribunal.

(1) Part Il of Schedule 4, shall have effect in relation to the procedure and powers of the
Tribunal in relation to any complaint or appeal concerning a solicitor or an incerporated
practice-authorised legal business.

(2) Subject to the other provisions of this Part , the provisions of sections 16 to 23 of the 1990
Act, and of any rules of court made under this Act, the Tribunal, with the concurrence of
the Lord President, may make rules—

(@) for regulating the making, hearing and determining of complaints made to it under
this Act; and
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53

3)

1)

()

(aa) for regulating the making, hearing and determining of appeals made to it under
section 10(1B), 12D(2A), [502] 42ZA(9), (10), {+1)er{12); [423] 42ZD(1),42E(7)
or (8) [469] or 53D(1);

(ab) for regulating the making, hearing and determining of—

(i) inquiries under subsection (2A) of section 20 of the 1990 Act; and

(ii) appeals under subsection (8A)(b), (11)(b) or (11ZC) of that section.

(iii) appeals under section 20ZB(9), (10), (11) or (12) or 20ZE(1) of that Act;
(ac) for regulating an arrangement under paragraph 6A of schedule 4, [512]

(b) generally as to the procedure of the Tribunal (including provision for hearings
taking place in public or wholly or partly in private).

Rules made by the Tribunal under subsection (2) for regulating the making, hearing or
determining of appeals referred to in paragraph (aa) or (ab)(ii) of that subsection may
include provision as to persons being entitled, or required by the Tribunal, to appear or be
represented at the appeal.

Powers of Tribunal.

Subject to the other provisions of this Part, the powers exercisable by the Tribunal under
subsection (2) shall be exercisable if—

(a) after holding an inquiry into a complaint against a solicitor the Tribunal is satisfied
that he has been guilty of professional misconduct, or

(b) a solicitor has (whether before or after enrolment as a solicitor), been convicted by

any court of an act involving dishonesty (other-than-a-convictionforan-econemic

crime-offence)  or has (otherthan-in-relationto-a-conviction-for-an-economic
erime-offence) [425] been fined an amount equivalent to level 4 on the standard

scale or more (whether on summary or solemn conviction) or sentenced to
imprisonment for a term of 12 months or more, or

(c) an authorised legal business has been convicted by a court of an offence, which
conviction the Tribunal is satisfied renders it unsuitable to continue—

(1) in a case where the business is an incorporated practice, to be recognised
under section 34(1A), or

(if) inany case, to be authorised to provide legal services, or

(d) after holding an inquiry into a complalnt the Tribunal is satisfied that an

incorperated-—practice—authorised legal business has failed to comply with any
provision of this Act or of rules made under this Act applicable to it.

Subject to subsection (1), the Tribunal may—
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(a) order that the name of the solicitor be struck off the roll; ...

(aa) if the solicitor's name has been removed from the roll under section 9, by order
prohibit the restoration of the solicitor's name to the roll;

(b) order that the solicitor be suspended from practice as a solicitor for such time as it
may determine;

(ba) order that any right of audience held by the solicitor by virtue of section 25A be
suspended or revoked;

(c) subjectto-subsection{3ZA); [426] impose on the solicitor or, as the case may be,
the incorperated-practice-authorised legal business a fine not exceeding £10,000;

(d) censure the solicitor or, as the case may be, the ncerporated-practice-authorised
legal business;

(e) impose such fine and censure him or, as the case may be, it;

(F) order that the recognition under section 34(1A) of the incorporated practice be
revoked; ef

(fa) order that the authorisation of a legal business to provide legal services be
withdrawn, or [33]

(g) order that an—investment—business—certificate—a licence to carry on incidental
financial business [509] issued to a solicitor, a firm of solicitors or an incorporated
practice be—

(i) suspended for such time as they may determine; or
(if) subject to such terms and conditions as it may direct; or
(iii) revoked.

(h) where it considers that a solicitor does not have sufficient competence in relation to
any aspect of the law or legal practice, direct the solicitor to undertake such
education or training as regards the law or legal practice as it considers appropriate

in that respect. [468]
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(2C) Where the solicitor has been convicted of a criminal offence in relation to the subject
matter of the Tribunal’s inquiry, the Tribunal must, when deciding whether to exercise a
power under subsection (2), have regard to the conviction. [428]

fepnerocnbooenon O o Lo pnnee
(3A) The powers conferred by subseetion—{(2}{bb} subsection (2)(c) [429] to () may be

exercised by the Tribunal—

(@) in relation to a former solicitor, notwithstanding that his name has been struck off
the roll or that he has, since the date of the misconduct, conviction or sentence
referred to in subsection (1)(a);—(b)y-oer{(ba) or (b) [429], ceased to practise as a
solicitor or been suspended from practice;

(b) in relation to a body corporate which was formerly an incerporated—practice
authorised legal business, notwithstanding that the body has, since the date of the

conviction or failure referred to in subsection (1)(c){ea} [429] or (d), ceased to be
recognised as an incorporated practice by virtue of section 34(1A) or had its
authorisation to provide legal services withdrawn.

(3B) The power conferred by subsection (2)(ba) may be exercised by the Tribunal either
independently of, or in conjunction with, any other power conferred by that subsection.

(4)  Any fine imposed by the Tribunal under subsection (2) shall be forfeit to Her Majesty.
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(%)

(5A)

(6)

(6A)

Where the Tribunal have exercised the power conferred by subsection (2) to censure, or
impose a fine on, a solicitor, or both to censure and impose a fine, the Tribunal may order
that the solicitor’s practising certificate shall be subject to such termsand [513] conditions
as the Tribunal may direct; and the Council shall give effect to any such order of the
Tribunal.

Where the Tribunal have exercised the power conferred by subsection (2) to censure, or
impose a fine on, an authorised legal business, or to both censure and impose a fine

(@) the Tribunal may order that the business’s authorisation is to be subject to such
conditions as the Tribunal may direct, and

(b) the Council must give effect to such an order.

Where the Tribunal order that the name of a solicitor be struck off the roll, or that the
solicitor be suspended from practice as a solicitor or that any right of audience held by the
solicitor by virtue of section 25A be suspended or revoked, the Tribunal may direct that
the order shall take effect on the date on which it is intimated to the solicitor; and if any
such direction is given the order shall take effect accordingly.

Where the Tribunal order that the recognition under section 34(1A) of an incorporated
practice be revoked, the Tribunal shall direct that the order shall take effect on such date
as the Tribunal specifies, being a date not earlier than 60 days after its order is intimated
to the incorporated practice, and such an order shall take effect accordingly.

(6AA) Where the Tribunal order that the authorisation of a legal business to provide legal

(6B)

(6C)
(")

(7A)

(7B)

services be withdrawn, the Tribunal must direct that the order is to take effect on such
date as the Tribunal specifies, being a date not earlier than 60 days after its order is
intimated to the authorised legal business, and such an order is to take effect accordingly.

Where the Tribunal make an order under subsection (2)(g), they may direct that the order
shall take effect on the date on which it is intimated to the solicitor, firm or incorporated
practice; and if any such direction is given the order shall take effect accordingly.

The Council shall give effect to any order of the Tribunal under subsection (2)(9).

Where in relation to any such order as is mentioned in subsection (6), (6A), (6AA) or (6B)
the Tribunal give a direction under subsection (6) or, as the case may be, subsection
(6A)or (6B), and an appeal against the order is taken to the Court under section 54, the
order shall continue to have effect pending the determination or abandonment of the
appeal unless, on an application under subsection (2) of section 54, the Court, otherwise
directs.

In subsection (2)(g), section 53D(1) and paragraph 16(h) of Schedule 4, “investment
busi oo . . | b the € | e 21 of 4l

y 3 88. “licence to
carry on incidental financial business” means a licence issued by the Society as a

designated professional body under section 326(1) of the Financial Services and Markets

Act 2000. [509]

A direction of the Tribunal under this section is enforceable in like manner as an extract
registered decree arbitral in its favour bearing a warrant for execution issued by the sheriff
court of any sheriffdom in Scotland.
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(8) The Secretary of State may, by order made by statutory instrument subject to annullment
in pursuance of a resolution of either House of Parliament, amend —

(b) the definition of “licence to carry on incidental financial business” in subsection
(7A) by substituting for the reference to the Society’s Practice Rule C2: Incidental
Financial Business, or such reference replacing that reference as may for the time
being be specified in that subsection, a reference to such Practice Rule as may from
time to time replace Practice Rule C2. [509]

(8A) The power in subsection (8)(b) includes the power to make supplementary, incidental,
consequential, transitional, transitory or saving provision. [509]

)

53ZAA Powers of Tribunal: unsatisfactory professional conduct

(1) Where, after holding an inquiry under section 53(1)(a) into a complaint of professional
misconduct against a solicitor, the Tribunal is not satisfied that the solicitor has been guilty
of professional misconduct, the Tribunal may decide that the solicitor has been quilty of
unsatisfactory professional conduct.

(2)  Where the Tribunal decides that a solicitor has been quilty of unsatisfactory professional
conduct, they—
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(3)

(a) _must censure the solicitor,

(b) may take any of the steps mentioned in subsection (4) which they consider
appropriate.

Where the Tribunal censures a solicitor under subsection (2)(a), the Tribunal may provide

(4)

that the censure is to have effect for a specified period and must give its reasons for doing
so when intimating their decision.

The steps are—

(5)

(a) where the Tribunal consider that the solicitor does not have sufficient competence
in relation to any aspect of the law or legal practice, to direct the solicitor to
undertake such education or training as regards the law or legal practice as the
Tribunal consider appropriate in that respect,

(b) subiject to subsection (8), to direct the solicitor to pay a fine not exceeding £2,000,

(c) to order that the solicitor’s practising certificate is to be subject to such conditions
as the Tribunal may direct.

Any fine imposed by the Tribunal under subsection (4)(b) is payable to the Scottish

(6)

Ministers.

Where the Tribunal has ordered that the solicitor’s practising certificate is to be subject to

(7)

conditions under subsection (4)(c), the Tribunal may direct that the certificate is to be
subject to those conditions for a specified period and must give its reasons for doing so
when intimating their decision.

The Tribunal may, in deciding whether the solicitor has been quilty of unsatisfactory

(8)

professional conduct, take account of—

(a) any previous determination by them, the Council or the Court upholding a
complaint _against the solicitor of unsatisfactory professional conduct or
professional misconduct,

(b) any previous decision made under section 47(1A)(a) of the 2007 Act with respect
to a complaint against the solicitor,

(c) _any previous direction made under section 42ZA(1B)(a) with respect to a complaint
against the solicitor,

(d) any previous determination of the Commission of a services complaint under
section 9(1) of the 2007 Act relating to the same alleged set of circumstances,

but not a determination, decision or direction in respect of which an appeal is pending or
which has been guashed ultimately on appeal.

The Tribunal must not direct the solicitor to pay a fine under subsection (4)(b) where, in

relation to the subject matter of the complaint, the solicitor has been convicted by any
court of an act involving dishonesty and sentenced to a term of imprisonment of not less

than two years.

(9) A direction of the Tribunal under this section is enforceable in like manner as an extract
registered decree arbitral in favour of the Council bearing a warrant for execution issued
by the sheriff court of any sheriffdom in Scotland.

(10) The Scottish Ministers may by requlations amend subsection (4)(b) by substituting for the

(11)

amount for the time being specified in that subsection such other amount as appears to
them to be justified by a change in the value of money.

Requlations under subsection (10) are subject to the negative procedure.
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[468]

53ZB  Powers of Tribunal on appeal: unsatisfactory professional conduct
(1) On an appeal to the Tribunal by the solicitor [468] under section 42ZA(9) the Tribunal—

(@) may quash or confirm the determination being—appeated—against upholding a
conduct complaint [468];

(b) if it quashes the determination, shall quash the censure accompanying the
determination;

(c) may quash, confirm or vary the direction being-appeated-against or decision made
under section 42ZA(4) [468];

(d) may, where it considers that the solicitor does not have sufficient competence in
relation to any aspect of the law or legal practice, direct the solicitor to undertake
such education or training as regards the law or legal practice as the Tribunal
considers appropriate in that respect;

(e) may, subject to subsection (5), fine the solicitor an amount not exceeding £2000;

(9) _may quash or confirm the decision made under section 47(1A)(b) of the 2007 Act
(to reinstate a discontinued investigation),

(h)_if it confirms the decision, may direct the Council as to which aspects of the
complaint should be continued. [468]

(2) On an appeal to the Tribunal_by the complainer [468] under section 42ZA(10) the
Tribunal—

(@) may quash the determination being appealed against and make a determination
upholding the complaint; and if it does so—

(i) __must censure the solicitor,

(ii) may, subject to subsection (5), direct the solicitor to pay a fine not exceeding
£2.000

(iii) order that the solicitor’s practising certificate is to be subject to such

conditions as the Tribunal may direct, [468]

(c) may confirm the determination.
(d) may quash or confirm the direction made under section 42ZA(1B)(a),

(e) if it quashes the direction—

(i) _must quash any censure and any other associated measures accompanying the
direction

(ii) may direct the Council to carry out their duties under section 42ZA(1),

80



Solicitors (Scotland) Act 1980 — Keeling schedule

(iii) may direct the Council to propose a new settlement under section
42ZA(1A)(a), taking into account any matters specified by the Tribunal,

(iv) may dismiss the complaint,

(f)__may, where it considers that the solicitor does not have sufficient competence in
relation to any aspect of the law or legal practice, direct the solicitor to undertake
such education or training as regards the law or legal practice as it considers
appropriate in that respect,

(0) may quash or confirm the decision made under section 47(1A)(a) of the 2007 Act,

(h)_if it quashes the decision, may direct the Council as to which aspects of the
complaint should be continued. [468]

(2A) The Tribunal may, in determining whether to uphold the complaint by virtue of subsection
(2)(a), take account of—

(a) any previous determination by them, the Council or the Court upholding a
complaint _against the solicitor of unsatisfactory professional conduct or
professional misconduct,

(b) any previous decision made under section 47(1A)(a) of the 2007 Act with respect
to a complaint against the solicitor,

(c) any previous direction made under section 42ZA(1B)(a) with respect to a complaint
against the solicitor,

(d) any previous determination of the Commission of a services complaint under
section 9(1) of the 2007 Act relating to the same alleged set of circumstances,

but not a determination, decision or direction in respect of which an appeal is pending or
which has been guashed ultimately on appeal.

(2B) Where the Tribunal censures a solicitor under subsection (2)(a)(i), the Tribunal may
provide that the censure is to have effect for a specified period and must give its reasons
for doing so when intimating their decision.

(2C) Where the Tribunal has ordered that the solicitor’s practising certificate is to be subject to
conditions under, subsection (2)(a)(iii), the Tribunal may direct that the certificate is to be
subject to those conditions for a specified period and must give its reasons for doing so

when intimating their decision. [468]

dirpetonbomeeononodonopner

(5) The Tribunal shall not direct the solicitor to pay a fine under subsection (1)(e) or (2)(a)(ii)
[468] where, in relation to the subject matter of the complaint, the solicitor has been
convicted by any court of an act involving dishonesty and sentenced to a term of
imprisonment of not less than 2 years.

(6)  Any fine imposed under subsection (1)(e) or (2)(a)(ii) is payable to the Scottish Ministers.

[468]
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(7) Addirection of the Tribunal under this section is enforceable in like manner as an extract
registered decree arbitral in favour of the Council bearing a warrant for execution issued
by the sheriff court of any sheriffdom in Scotland.

(8) The Scottish Ministers may by order made by statutory instrument—

(@) amend subsection (1)(e) or (2)(a)(ii) [468] by substituting for the amount for the
time being specified in that subsection such other amount as appears to them to be
justified by a change in the value of money;

(9) A statutory instrument containing an order under—

(a) subsection (8)(a) is subject to annulment in pursuance of a resolution of the Scottish
Parliament;

53ZC Enforcement of Council direction: unsatisfactory professional conduct

Where a solicitor fails to comply with a direction given by the Council under section
42ZA(4)(including such a direction as confirmed or varied on appeal by the Tribunal or,
as the case may be, the Court) before the expiry of the period specified in the notice
relating to that direction given to him under section 42ZB(1), or such longer period as the
Council may allow, the direction shall be enforceable in like manner as an extract
registered decree arbitral in favour of the Council bearing a warrant for execution issued
by the sheriff court of any sheriffdom in Scotland.

53ZD Powers relating to requlatory complaints

(1)  Where a requlatory complaint is made to the Tribunal under section 51(1), the Tribunal
must determine the complaint.

(2)  Where the Tribunal make a determination upholding a requlatory complaint, the
Tribunal—

(a) must censure the authorised legal business or, as the case may be, the licensed
provider,

(b) may—

(i) _where the Tribunal consider that a solicitor of the authorised legal business
or, as the case may be, the licensed provider does not have sufficient
competence in relation to any aspect of the law or legal practice, direct the
solicitor to undertake such education or training as regards the law or legal
practice as the Tribunal consider appropriate in that respect,

(ii) where the imposition of a fine is permitted under the reqgulatory scheme of
the Council, impose a fine,

(iii) order that the practising certificate of a solicitor of the authorised legal
business or, as the case may be, the licensed provider is to be subject to such
conditions as the Tribunal may direct,
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(3)

(iv) order that the recognition under section 34(1A) of the incorporated practice
be revoked,

(v) order that the authorisation of a legal business to provide legal services be
withdrawn,

(vi) order that the authorisation of a legal business to provide legal services be
subject to such conditions as the Tribunal may direct,

(vii) impose any other sanction permitted by the requlatory scheme of the Council.

Where the Tribunal censures an authorised legal business or a licensed provider under

(4)

subsection (2)(a), the Tribunal may provide that the censure is to have effect for a
specified period and, where they do so, must give their reasons in their decision.

Where the Tribunal orders that the practising certificate of a solicitor is to be subject to

(5)

conditions under subsection (2)(b)(iii), the Tribunal may direct that the certificate is to be
subject to those conditions for a specified period and, where they do so, must give their
reasons in their decision.

Where the Tribunal order that the recognition under section 34(1A) of an incorporated

(6)

practice be revoked, the Tribunal must direct that the order is to take effect on such date
as the Tribunal specifies, being a date not earlier than 60 days after its order is intimated
to the authorised legal business and such an order is to take effect accordingly.

Where the Tribunal order that the authorisation of a legal business to provide legal

(7)

services be withdrawn, the Tribunal must direct that the order is to take effect on such
date as the Tribunal specifies, being a date not earlier than 60 days after its order is
intimated to the authorised legal business and such an order is to take effect accordingly.

Where an appeal against an order mentioned in subsection (5) or (6) is taken to the Court

(8)

under section 54B, the order continues to have effect pending the determination or
abandonment of the appeal unless the Court otherwise directs.

When considering a requlatory complaint, the Tribunal may take into account—

[469]

53ZE

() any previous determination by the Council, the Tribunal or the Court upholding a
requlatory complaint against the authorised legal business or, as the case may be,
the licensed provider,

(b) any previous decision under section 52B(1A)(a) of the 2007 Act with respect to a
complaint against the authorised legal business or, as the case may be, the licensed

provider,

(c) any previous direction made under section 42E(2)(a) with respect to a complaint
against the authorised legal business or, as the case may be, the licensed provider,

(d) any previous determination of the Commission of a services complaint under
section 9(1) of the 2007 Act relating to the same alleged set of circumstances,

but not a determination, decision or direction in respect of which an appeal is pending
or which has been quashed ultimately on appeal.

Powers of Tribunal on appeal: requlatory complaints

(1)

On an appeal to the Tribunal by an authorised legal business or a licensed provider under

section 42E(7), the Tribunal may—

() confirm the determination upholding a requlatory complaint,
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(b)

quash the determination upholding a requlatory complaint and the censure

()

accompanying it,

confirm the decision to reinstate a discontinued investigation and direct the Council

(d)

as to which aspects of the complaint are to be continued,

quash the decision to reinstate a discontinued investigation,

(e)

quash, confirm or vary a sanction imposed under section section 42E(3)(b),

(f)

where the Tribunal consider that a solicitor of the authorised legal business or, as

Q)

the case may be, the licensed provider does not have sufficient competence in
relation to any aspect of the law or legal practice, direct the solicitor to undertake
such education or training as regards the law or legal practice as the Tribunal
consider appropriate in that respect,

where the imposition of a fine is permitted under the requlatory scheme of the

(h)

Council, impose a fine,

order that the practising certificate of a solicitor of the authorised legal business or,

(i)

as the case may be, the licensed provider is to be subject to such conditions as the
Tribunal may direct,

order that the recognition under section 34(1A) of the incorporated practice be

()]

revoked,
order that the authorisation of a legal business to provide legal services be

(K)

withdrawn

order that the authorisation of a legal business to provide legal services be subject

1

to such conditions as the Tribunal may direct,

impose any other sanction permitted by the requlatory scheme of the Council.

(2)  On an appeal to the Tribunal by the complainer under section 42E(8), the Tribunal may—

(@

confirm the determination not upholding a requlatory complaint,

(b)

quash the determination not upholding a requlatory complaint, make a

()

determination upholding the complaint and censure the authorised legal business
or, as the case may be, licensed provider,

confirm the decision to discontinue an investigation,

(d)

quash the decision to discontinue an investigation and direct the Council as to which

(e)

aspects of the complaint are to be continued,

quash or confirm the direction made under section 42E(2)(a),

(f)

if it quashes the direction—

(i) _must quash any censure and any other associated measures accompanying the
direction,

(i1) _may direct the Council to carry out their duties under section 52B(1),

(iii) may direct the Council to propose a new settlement under section 42E(1)(a),
taking into account any matters specified by the Tribunal,

(iv) may dismiss the complaint,
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(3)

(a) _where the Tribunal consider that a solicitor of the authorised legal business or, as
the case may be, the licensed provider does not have sufficient competence in
relation to any aspect of the law or legal practice, direct the solicitor to undertake
such education or training as regards the law or legal practice as the Tribunal
consider appropriate in that respect,

(h) where the imposition of a fine is permitted under the requlatory scheme of the
Council, impose a fine,

(i) _order that the practising certificate of a solicitor of the authorised legal business or,
as the case may be, the licensed provider is to be subject to such conditions as the
Tribunal may direct,

() _order that the recognition under section 34(1A) of the incorporated practice be
revoked,

(k) order that the authorisation of a legal business to provide legal services be
withdrawn,

(1) order that the authorisation of a legal business to provide legal services be subject
to such conditions as the Tribunal may direct,

(m) impose any other sanction permitted by the requlatory scheme of the Council.

Where the Tribunal censures an authorised legal business or a licensed provider under

(4)

subsection (2)(b), the Tribunal may provide that the censure is to have effect for a
specified period and, where they do so, must give their reasons in their decision.

Where the Tribunal orders that the practising certificate of a solicitor is to be subject to

(5)

conditions under subsection (1)(h) or (2)(i), the Tribunal may direct that the certificate is
to be subject to those conditions for a specified period and, where they do so, must give
their reasons in their decision.

Where the Tribunal order that the recognition under section 34(1A) of an incorporated

(6)

practice be revoked, the Tribunal must direct that the order is to take effect on such date
as the Tribunal specifies, being a date not earlier than 60 days after its order is intimated
to the authorised legal business and such an order is to take effect accordingly.

Where the Tribunal order that the authorisation of a legal business to provide legal

(7)

services be withdrawn, the Tribunal must direct that the order is to take effect on such
date as the Tribunal specifies, being a date not earlier than 60 days after its order is
intimated to the authorised legal business and such an order is to take effect accordingly.

Where an appeal against an order mentioned in subsection (5) or (6) is taken to the Court

[469]

53A

53B

under section 54B, the order continues to have effect pending the determination or
abandonment of the appeal unless the Court otherwise directs.

Inadequate professional services: powers of Tribunal.

Inadequate professional services: appeal to Tribunal against Council determination
or direction.
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53C

53D

54

1)

()

(2A)

(2B)

(2C)

(2D)

1)
(1A)

(1B)

Inadequate professional services: enforcement by Tribunal of Council direction.

Scemensioroe ol e el s copb oo oot coenl Lo T bopnel. SUSPENSION

etc. of licence to carry on incidental financial business: appeal to Tribunal [509]

Where, in accordance with rules made under this Act, the Council suspend or withdraw
an-vestment-business-certificate a licence to carry on incidental financial business [509]
or impose conditions or restrictions on it the solicitor, firm of solicitors or incorporated
practice to whom it was issued may, within 21 days of the date of intimation of the
decision of the Council, appeal to the Tribunal against that decision.

On an appeal to the Tribunal under subsection (1) the Tribunal may quash, confirm or
vary the decision being appealed against.

The solicitor, firm of solicitors or, as the case may be, the incorporated practice may,
before the expiry of the period of 21 days beginning with the day on which the decision
of the Tribunal under subsection (2) is intimated to him or, as the case may be, it, appeal
to the Court against the decision.

The Council may, before the expiry of the period of 21 days beginning with the day on
which the decision of the Tribunal under subsection (2) is intimated to them, appeal to the
Court against the decision.

On an appeal under subsection (2A), the Court may give such directions in the matter as
it thinks fit, including directions as to the expenses of the proceedings before the Court
and as to any order by the Tribunal relating to expenses.

A decision of the Court under subsection (2C) shall be final.

Appeals from decisions of Tribunal.

A solicitor or an incerporated-practice authorised legal business may, before the expiry of
the period of 21 days beginning with the day on which any decision by the Tribunal
mentioned in subsection (1B) is intimated to him or, as the case may be, it appeal to the
Court against the decision.

The decision is—

(@) where the Tribunal was satisfied as mentioned in section 53(1)(a), the finding that
the solicitor has been guilty of professional misconduct;

(b) where the Tribunal was satisfied as mentioned in section 53(1)(d), the finding that

the incorperated-practice authorised legal business has failed to comply with any
provision of this Act or of any rule made under this Act applicable to the practice;

(c) in any case falling within paragraph (a) or (b), or where the decision was made
because of the circumstances mentioned in section 53(1)(b) or (c), any decision
under section 53(2) or (5).

(1BA) Section 43 of the Requlation of Legal Services (Scotland) Act 2024 does not apply to an

appeal under subsection (1B)(c). [510]
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(1C) The Council may, before the expiry of the period of 21 days beginning with the day on
which a-decision-by-the TFribunal-undersection-53{(2)-er<(5) any decision by the Tribunal

mentloned in subsectlon (1CA) [510]is |nt|mated to them, appeal to the Court agalnst the

[510]
(1CA) The decision is—
(a) the finding that the solicitor has been not guilty of professional misconduct,
(b) a decision under section 53(2), (5) or (5A). [510]

(1F) On an appeal under any of subsections (1A) to (&} (1C), the Court may give such
directions in the matter as it thinks fit, including directions as to the expenses of the
proceedings before the Court and as to any order by the Tribunal relating to expenses.

(1G) A decision of the Court under subsection (1A), (1B), (1C){B)—2E) or (1F) shall be
final.

(2) Where

(@) the Tribunal has exercised the power conferred by section 53(6) to direct that its
decision shall take effect on the date on which it is intimated to the solicitor
concerned, the solicitor may, within 21 days of that date, apply to the Court for an
order varying or quashing the direction in so far as it relates to the date of taking
effect ;

(b) the Tribunal has ordered the revocation of the recognition under section 34(1A) of
an incorporated practice, the incorporated practice may within 21 days of the date
when the order is intimated to it apply to the court for an order varying (subject to
the limit of 60 days referred to in subsection (6A) of section 53) the direction under
that subsection;

(ba) the Tribunal has ordered that the authorisation of a legal business to provide legal
services be withdrawn, the authorised legal business may within 21 days of the date
when the order is intimated to it apply to the court for an order varying (subject to
the limit of 60 days referred to in subsection (6AA) of section 53) the direction
under that subsection,

(c) the Tribunal has exercised the power conferred by section 53(6B) to direct that its
order shall take effect on the day on which it is intimated to the solicitor, firm of
solicitors or incorporated practice concerned, the solicitor, firm of solicitors or
incorporated practice may, before the expiry of the period of 21 days beginning
with that day, apply to the court for an order varying or quashing the direction in so
far as it relates to the day on which the order takes effect;

and on any such application the Court may make the order applied for or such other order
with respect to the matter as it thinks fit.
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54A Appeals from decisions of Tribunal: unsatisfactory professional conduct

(1) A solicitor in respect of whom a decision mentioned in subsection (1A) [468] has been
made by the Tribunal undersection-53ZB{1){2)(3)-er{4) [468] may, before the expiry
of the period of 21 days beginning with the day on which the decision is intimated to him,
appeal to the Court against the decision.

(1A) The decision is—

(a) a decision that the solicitor has been guilty of unsatisfactory professional conduct
under section 53ZAA(1),

(b) adirection or order made under section 53ZAA(4),

(c) adecision under section 53ZB(1),

(d) a decision under section 53ZB(2)(a), (f), (9) or (h). [468]

(2) A complainer may, before the expiry of the period of 21 days beginning with the day on
which a decision by the Tribunal under section 53ZB to which this subsection applies is
intimated to him, appeal to the Court against the decision.

(3) Subsection (2) applies to the following decisions of the Tribunal under section 53ZB—

(a) a decision under subsection (1)(a) quashing the Council's determination upholding
the complaint;

(aa) a decision under subsection (1)(b) made in relation to a decision under subsection
(1)(a),

(ab) a decision under subsection (1)(h) made in relation to a decision under subsection
(1)(q). [468]

(e) a decision under subsection (2)(c) confirming the Council’s decision not to uphold
the complaint;

(h) a decision under subsection (2)(g) to confirm a decision made under section
47(1A)(a) of the 2007 Act. [468]

(3A) The Council may, before the expiry of the period of 21 days beginning with the day on

which a decision by the Tribunal under section 53ZAA(1) is intimated to them, appeal to
the Court against—
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(4)

()
(6)

54B

(a) a decision on whether the solicitor has been quilty of unsatisfactory professional
conduct under section 53ZAA(1),

(b) any direction or order made under section 53ZAA(4). [468]

On an appeal under subsection{1)-or{2} this section [468], the Court may give such
directions in the matter as it thinks fit, including directions as to the expenses of the

proceedings before the Court and as to any order by the Tribunal relating to expenses.

A decision of the Court under subsection (4) shall be final.

In this section, “complainer” has the same meaning as in section 42ZA.

Appeals from decisions of Tribunal: requlatory complaints

(1)

An authorised legal business or a licensed provider in respect of which a decision

(2)

mentioned in subsection (2) has been made may, before the expiry of the period of 21
days beginning with the day on which the decision is intimated to them, appeal to the
Court against the decision.

The decision is—

(3)

(a2) adecision under section 53ZD(1) upholding a requlatory complaint,

(b) adecision to impose a sanction under section 53ZD(2)(b),

(c) adecision under section 53ZE(1)(a) confirming the determination upholding
a requlatory complaint,

(d) a decision under section 53ZE(2)(b) quashing the determination not
upholding the requlatory complaint, making a determination upholding the
complaint and censuring the authorised legal business or licensed provider,

(e) a decision under section 53ZE(1)(c) reinstating a discontinued investigation
and directing the Council as to which aspects of the complaint are to be
continued,

(f)__a decision under section 53ZE(2)(d) guashing the decision to discontinue an
investigation and directing the Council as to which aspects of the complaint
are to be continued,

() adecision under section 53ZE(1)(e) to quash, confirm or vary a sanction,

(h) a decision to impose a sanction under section 53ZE(1)(f) to (1) or (2)(qQ) to
(m).
The Council may, before the expiry of the period of 21 days beginning with the day on

(4)

which a decision mentioned in subsection (4) is intimated to them, appeal to the Court
against the decision.

The decision is—

(a) a decision under section 53ZD(1) not upholding a requlatory complaint,

(b) a decision under section 53ZE(1)(b) quashing the determination upholding a
requlatory complaint and the censure accompanying it,

(c) a decision under section 53ZE(2)(a) confirming the determination not
upholding a requlatory complaint,

(d) a decision under section 53ZE(1)(d) guashing the decision to reinstate a
discontinued investigation,
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(e) a decision under section 53ZE(2)(c) confirming the decision to discontinue
an investigation,

(f) _adecision under section 53ZE(1)(e) to quash, confirm or vary a sanction,

(q) a decision to impose a sanction under section 53ZE(1)(f) to (1) or (2)(qg) to
(m).

(5)  Section 43 of the Requlation of Legal Services (Scotland) Act 2024 does not apply to an
appeal under this section.

[469]

The Court

55 Powers of Court
(1) Inthe case of professional misconduct by any solicitor the Court may—
(a) cause the name of that solicitor to be struck off the roll; or

(b) suspend the solicitor from practice as a solicitor for such period as the Court may
determine; or

(ba) suspend the solicitor from exercising any right of audience held by him by virtue of
section 25A for such period as the court may determine; or

(bb) revoke any right of audience so acquired by him; or

(c) impose on the solicitor a fine of any amount, [435]

(d) censure him; and in any of those events,
(e) find him liable in any expenses which may be involved in the proceedings before

the Court.
(2) Subject to subsection (3) and (3A) [516], a decision of the Court under this section shall
be final.

(3) A solicitor whose name has been struck off the roll in pursuance of an order made by the
Court under subsection (1), may apply to the Court for an order directing his name to be
restored to the roll and the Court may make such order.

(3A) A solicitor whose rights of audience under section 25A have been revoked in pursuance
of an order made by the court under subsection (1) may apply to the court for an order
restoring those rights, and the court may make such order.

(4) Anapplication under subsection (3) shall be by way of petition and intimation of any such
petition shall be made to the Tribunal who shall be entitled to appear and to be heard in
respect of the application.

N e | :
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(6)

(b) subsection (5)(b) is subject to annulment in pursuance of a resolution of the Scottish
Parliament.

7 " o laines? : : ond42ZA. [437]

(8)
55A Powers of Court: unsatisfactory professional conduct
(1) Inthe case of unsatisfactory professional conduct by a solicitor the Court may—

(@) fine the solicitor an amount not exceeding £2000;
the-conduct; [437]

(c) find the solicitor liable in any expenses which may be involved in the proceedings
before it.

(2) A decision of the Court under subsection (1) shall be final.
(3) The Scottish Ministers may by order made by statutory instrument—

(a) amend subsection (1)(a) by substituting for the amount for the time being specified
in that subsection such other amount as appears to them to be justified by a change
in the value of money;

(4) A statutory instrument containing an order under—

(a) subsection (3)(a) is subject to annulment in pursuance of a resolution of the Scottish
Parliament;

(b) subsection (3)(b) is not to be made unless a draft of the instrument has been laid
before, and approved by resolution of, the Scottish Parliament.

(5) In this section, “complainer” has the same meaning as in section 42ZA.
55B Powers of Court: requlatory complaints
(1) Inthe case of an appeal under section 54B(1), the Court may—
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(@)

confirm the determination upholding a requlatory complaint,

(b)

quash the determination upholding a requlatory complaint and the censure

(©)

accompanying it,

confirm the decision to reinstate a discontinued investigation and direct the Council

(d)

as to which aspects of the complaint are to be continued,

quash the decision to reinstate a discontinued investigation,

(e)

quash, confirm or vary a sanction,

(f)

where the Court considers that a solicitor of the authorised legal business or, as the

(@)

case may be, the licensed provider does not have sufficient competence in relation
to any aspect of the law or legal practice, direct the solicitor or qualifying individual
to undertake such education or training as regards the law or legal practice as the
Court considers appropriate in that respect,

where the imposition of a fine is permitted under the requlatory scheme of the

(h)

Council, impose a fine,

order that the practising certificate of a solicitor of the authorised legal business or,

(i)

as the case may be, the licensed provider is to be subject to such conditions as the
Court may direct,

order that the recognition under section 34(1A) of the incorporated practice be

()]

revoked

order that the authorisation of the legal business to provide legal services be

(K)

withdrawn

order that the authorisation of the legal business to provide legal services be subject

)

to such conditions as the Court may direct,

impose any other sanction permitted by the requlatory scheme of the Council.

(2) __ In the case of an appeal under section 54B(3), the Court may—

(@

confirm the determination not upholding a requlatory complaint,

(b)

quash the determination not upholding a requlatory complaint, make a

()

determination upholding the complaint and censure the authorised legal business,

confirm the decision to discontinue an investigation,

(d)

quash the decision to discontinue an investigation and direct the Council as to which

(e)

aspects of the complaint are to be continued,

quash, confirm or vary a sanction,

(f)

where the Court considers that a solicitor of the authorised legal business or, as the

(9)

case may be, the licensed provider does not have sufficient competence in relation
to any aspect of the law or legal practice, direct the solicitor to undertake such
education or training as regards the law or legal practice as the Court considers
appropriate in that respect,

where the imposition of a fine is permitted under the requlatory scheme of the

(h)

Council, impose a fine,

order that the practising certificate of a solicitor of an authorised legal business or,

as the case may be, the licensed provider is to be subject to such conditions as the
Court may direct,
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56

(3)

(i) order that the recognition under section 34(1A) of the incorporate practice be
revoked,

() _order that the authorisation of a legal business to provide legal services be
withdrawn,

(k) order that the authorisation of a legal business to provide legal services be subject
to such conditions as the Court may direct,

(1) _impose any other sanction permitted by the requlatory scheme of the Council.

Where the Court censures an authorised legal business or a licensed provider under

(4)

subsection (2)(b), the Court may provide that the censure is to have effect for a specified
period and, where it does so, must give its reasons.

Where the Court orders that the practising certificate of a solicitor is to be subject to

(5)

conditions under subsection (1)(h) or (2)(h), the Court may direct that the certificate is to
be subject to those conditions for a specified period and, where they do so, must give its
reasons.

A decision of the Court under this section is final.

(6)

The Court may give such directions in the matter as it thinks fit, including directions as to

[469]

S56A

57

(1)

)

the expenses of the proceedings before the Court and as to any order by the Tribunal
relating to expenses.

Saving for jurisdiction of courts.

Except as otherwise expressly provided, nothing in this Part shall affect the jurisdiction
exercisable by the Court, or by any inferior court, over solicitors.

Further provision as to compensation awards.

PART V
NOTARIES PUBLIC

Admission and enrolment of solicitors as notaries public.
The offices and functions of—

(@) the clerk to the admission of notaries public; and

(b) the keeper of the register of notaries public,
are hereby transferred to the Council.

Any solicitor qualified to practise in accordance with section 4 may apply to the Court to
be admitted as a notary public; and on any such application the Court may so admit the
applicant and may direct the Council to register him in the register of notaries public.
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(2A) A petition by the Council under section 6(3A) for the admission of a person as a solicitor

(2B)

3)
(4)

©)

58
(1)

()

3)

(4)

©)

(6)

59
(1)

()

may, if the person so requests, include an application for the person’s admission as a
notary public; and an order on any such petition admitting that person as a solicitor may
admit him as a notary public and direct the Council to register him in the register of
notaries public.

A petition by a person under section 6(2) for his admission as a solicitor may include an
application for his admission as a notary public; and an order on any such petition
admitting that person as a solicitor may admit him as a notary public and direct the Council
to register him in the register of notaries public.

It shall not be necessary for any person to find caution on his admission as a notary public.

The procedure to be followed. . . on any application by a person to be admitted a notary
public may be prescribed by rules of court.

The Council may charge such reasonable fees as they consider appropriate in respect of
the admission of any person as a notary public.

Removal from and restoration to register of names of notaries public.

In the case of any person who is both a solicitor and a notary public, if his name is struck
off the roll of solicitors or is removed from that roll in pursuance of an order under any
provision of this Act, the Council shall forthwith strike off or, as the case may be, remove
his name from the register of notaries public.

If the name of any such person, having been struck off or removed from the roll as
aforesaid, is subsequently restored thereto in pursuance of an order under any provision
of this Act, the Council shall forthwith restore the name to the register of notaries public.

Where a person who is both a solicitor and a notary public is suspended from practising
as a solicitor under this Act the Council shall forthwith remove the person’s name from
the register of notaries public.

If the suspension of such a person as is mentioned in subsection (3) is terminated or
otherwise comes to an end the Council shall restore the person’s name to the register.

Where a person who is a solicitor and a notary public no longer has in force a practising
certificate, the Council shall forthwith remove the person's name from the register of
notaries public.

If the person mentioned in subsection (5) becomes qualified to practise as a solicitor in
accordance with section 4, the Council shall restore the person's name to the register of
notaries public.

Authority of notaries public to administer oaths, etc.

Subject to subsection (2), in any case where the administration of an oath, or the receipt
of an affidavit or solemn affirmation, is authorised by or under any enactment, it shall be
lawful for the oath to be administered, or, as the case may be, for the affidavit or
affirmation to be received, by a notary public.

Nothing in this section applies to an oath or affirmation relating to any matter or thing
relating to the preservation of the peace or to the prosecution, trial or punishment of an
offence, or to any proceedings before either House of Parliament or any committee thereof
or before the Scottish Parliament or any committee thereof.
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59A
1)

()

3)

(4)

60

60A
1)

()

3)

(4)

This section is without prejudice to any other statutory provision relating to the
administration of oaths by notaries public.

Rules regarding notaries public

Subject to subsections (2) and (3), the Council may, if they think fit, make rules for
regulating in respect of any matter the admission, enrolment and professional practice of
notaries public.

The Council shall, before making any rules under this section—
(a) send to each notary public a draft of the rules; and
(b) take into consideration any representations made by any notary public on the draft.

Rules made under this section shall not have effect unless the Lord President, after
considering any representations the Lord President thinks relevant, has approved the rules
S0 made.

If a notary public fails to comply with any rule made under this section that failure may
be treated as professional misconduct or unsatisfactory professional conduct on the part
of the solicitor who is the notary public.

PART VI
MISCELLANEOUS AND GENERAL
Miscellaneous

Registered foreign lawyers

Subject to the provisions of this section, solicitors and incorporated practices may enter
into multi-national practices with registered foreign lawyers.

The Council shall maintain a register of foreign lawyers, and may make rules with regard
to registration; and, without prejudice to the generality of the foregoing, such rules may
include provision as to—

(@) the manner in which applications for registration are to be made;
(aa) the information which shall accompany such applications;

(b) the fees payable in respect of such applications;

(c) conditions which may be imposed in respect of registration; and
(d) the period for which any such registration is to run.

Section 34(2) and (3) apply to rules made under subsection (2) as they apply to rules made
under that section.

A foreign lawyer may apply to the Council to be registered as such for the purposes of—
(@) subsection (1); or
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(b) bhaving an interest in a licensed legal services provider as a solicitor investor within
the meaning given by section 67(6) of the 2010 Act.

(4zA) Where an application is made under subsection (4), the Council are to enter the
lawyer’s name on the register of foreign lawyers if they are satisfied that the legal
profession of which the applicant is a member is so regulated as to make it appropriate for
the applicant to be registered for those purposes.

(4A) The reqister of foreign lawyers must be accessible to, and searchable by, the public, free
of charge, by such electronic means as the Council consider appropriate. [501]

(4B) A registered foreign lawyer who wishes his name to be removed from the register of
foreign lawyers may make an application to the Council in that behalf, and the Council
shall, if the registered foreign lawyer satisfies the Council that he has made adequate
arrangements with respect to the business that he has then in hand and the Council are
satisfied that it is otherwise appropriate to do so [501], remove the name of that foreign
lawyer from the register of foreign lawyers.

(4C) On an application to the Council by a foreign lawyer whose name has been removed from
the register of foreign lawyers under subsection (4B), the Council may, after such inquiry
as they think proper, restore the name of the foreign lawyer to the register of foreign

lawyers.

(4D) A foreign lawyer whose name has been removed (other than pursuant to an application
made under subsection (4B)) from the register of foreign lawyers shall have his name
restored to that register only if, on an application in that behalf made by him to the
Tribunal and after such inquiry as the Tribunal thinks proper, the Tribunal so orders.

(4E) Rules made by the Tribunal under section 52(procedure on complaints to the Tribunal)
may—
(a) regulate the making, hearing and determining of applications under subsection
(4D); and

(b) provide for payment by the applicant to the Council of such fee in respect of
restoration to the register of foreign lawyers as the rules may specify.

(4F) Where, following an application under subsection (4), the Council decide not to enter the
name of a foreign lawyer in the register of foreign lawyers the applicant may, within three
months of the notification to him of the Council’s decision (or later with the permission
of the court), appeal to the court against the decision and, on such an appeal, the court
may—

(a) order the Council to register the foreign lawyer;
(b) refuse the appeal; or
(c) remit the matter to the Council with such directions as it sees fit.

(4FA) Where under subsection (4C) the Council decides not to restore a foreign lawyer’s name
to the reqgister, the foreign lawyer may appeal the decision to the Court.

(4FB) Where under subsection (4D) the Tribunal decides not to restore a foreign lawyer’s name
to the reqgister, the foreign lawyer may appeal the decision to the Court.

(4FC) An appeal under subsection (4FA) or (4FB) must be made before the expiry of the period
of 21 days beginning with the day on which the Council’s decision or, as the case may be,
the Tribunal’s decision, is intimated to the foreign lawver.
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(4FD) On an appeal to the Court under subsection (4FA) or (4FB), the Court may—

(a) restore the foreign lawyer’s name to the register, or

(b) confirm the decision of the Council or, as the case may be, the Tribunal. [502]

(4G) Sections 24A to 24G(registration certificates for registered European lawyers) shall apply

()

(6)

(")

(8)

61
1)

)

©)

to registered foreign lawyers as they apply to registered European lawyers and any
reference in those sections (as so applied) to a registration certificate shall be construed
as a reference to a registration certificate for a registered foreign lawyer.

Subject to subsection (6), the Secretary of State may by order made by statutory
instrument provide that any enactment or instrument—

(@)
(b) having effect in relation to solicitors; and
(c) specified in the order,

shall have effect with respect to registered foreign lawyers as it has effect with respect to
solicitors.

Before making any order under subsection (5), the Secretary of State shall consult the
Council.

An order under subsection (5) may provide for an enactment or instrument to have effect
with respect to registered foreign lawyers subject to such additions, omissions or other
modifications as the Secretary of State specifies in the order.

No order shall be made under subsection (5) unless a draft of the order has been approved
by both Houses of Parliament.

Protection of banks.

Subject to the provisions of this section, no bank or building society shall, in connection
with any transaction on any account of a solicitor or an incerperated-practice-authorised
legal business kept with it or with any other bank or building society—

(@) incur any liability, or
(b) be under any obligation to make any enquiry, or

(c) be deemed to have any knowledge of any right of any person to any money paid or
credited to the account,

which it would not incur, or be under, or be deemed to have (as the case may be) in the
case of an account kept by a person entitled absolutely to all money paid or credited to it;
but nothing in this subsection shall relieve a bank or building society from any liability or
obligation under which it would be apart from this Act.

In subsection (1) “account” does not include an account kept by a solicitor or an
incorporated-practice authorised legal business as trustee for a specified beneficiary.

Notwithstanding anything in the preceding provisions of this section a bank or building
society at which a solicitor or an ireerperated-practice authorised legal business keeps a
special account for clients’ money shall not, in respect of any liability of the solicitor or,
as the case may be, the incerporated-practice authorised legal business to the bank or
building society(not being a liability in connection with that account) have or obtain any
recourse or right, whether by way of set-off, counter-claim, charge or otherwise, against
money standing to the credit of that account.
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(A1)

Solicitors fees.
Subject to the provisions of this section, and without prejudice to—
; i i . lang! ;
i ; . |
(a) section 103(2)(j) of the Courts Reform (Scotland) Act 2014, or
(b) section 104(2)(j) of that Act, [516]

where a solicitor and his client have reached an agreement in writing as to the solicitor’s
fees in respect of any work done or to be done by him for his client it shall not be
competent, in any litigation arising out of any dispute as to the amount due to be paid
under any such agreement, for the court to remit the solicitor’s account for taxation.

Subsection (1) is without prejudice to the court’s power to remit a solicitor’s account for
taxation in a case where there has been no written agreement as to the fees to be charged.

A solicitor and his client may agree, in relation to a litigation undertaken on a speculative
basis, that, in the event of the litigation being successful, the solicitor’s fee shall be
increased by such a percentage as may, subject to subsection (4), be agreed.

The percentage increase which may be agreed under subsection (3) shall not exceed such
limit as the court may, after consultation with the Council, prescribe by act of sederunt.

Charge for expenses out of property recovered.

Where a solicitor has been employed by a client to pursue or defend any action or
proceeding, the court before which the action or proceeding has been heard or is
depending may declare the solicitor entitled, in respect of the taxed expenses of or in
reference to the action or proceeding, to a charge upon, and a right to payment out of, any
property (of whatsoever nature, tenure or kind it may be) which has been recovered or
preserved on behalf of the client by the solicitor in the action or proceeding; and the court
may make such order for the taxation of, and for the raising and payment of, those
expenses out of the said property as the court thinks just.

Where a declaration has been made under subsection (1) any act done or deed granted by
the client after the date of the declaration except an act or deed in favour of a bona fide
purchaser or lender, shall be absolutely void as against the charge or right.

Couneil’s-power-to-reeover-expensesinecurred-underseetion———45-6r-46: Council’s

power to recover expenses incurred under section 45A [508]

In a case where by virtue of section 45A(5) the Society have operated on or otherwise

(A2)

dealt with a client account in the name of an authorised legal business comprised of a sole
solicitor who has died, the Society is entitled to recover from the estate of the solicitor
any expenditure reasonably incurred by it in doing so.

In subsection (A1), “comprised of a sole solicitor” has the same meaning as in section

(1)

45A(2). [508]

Without prejudice to the Society’s entitlement under seetien-46(4} subsection (A1) [508]
to recover expenses, the Council shall be entitled to recover from a—sehcior—or
meeppemed—praenee an authorised legal business [508] in respect of whom it has taken
action under section . . . 45;6r46-45A [508], any expenditure reasonably incurred by it
in so doing.
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62B Power to amend application of regqulatory complaints provisions to licensed
providers
(1) The Scottish Ministers may by reqgulations amend sections 42E, 53ZE, 54B and 55B—
(a) to disapply those sections to licensed providers,
(b) where the power in paragraph (a) has been exercised, to reapply those sections to
licensed providers.
(2) __ Regulations under subsection (1) may include incidental, supplementary, consequential,
transitional, transitory or saving provision.
(3) _ Regulations under subsection (1) are subject to the negative procedure.
[469]
General
63 Penalties and time limit for prosecution of offences
(1)  Any person guilty of an offence under this Act shall be liable on summary conviction to
a fine not exceeding level 4 on the standard scale . . ..
(2) Notwithstanding any provision of the Criminal Procedure (Scotland) Act 1975, the

prosecution of any offence under this Act shall be commenced within 6 months of its first
discovery by the prosecutor or in any event within 2 years after the commission of that
offence.

63A

Individual culpability for offending by an organisation

(1)

Subsection (2) applies where—

(a) an offence under this Act is committed by a relevant organisation, and
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(2)

(b) the commission of the offence involves the connivance or consent of, or is
attributable to the neglect of—

(i) _aresponsible official of the organisation, or

(ii) an individual purporting to act in the capacity of a responsible official.

The responsible official (or, as the case may be, the individual purporting to act in that

(3)

capacity), as well as the organisation, commits the offence.

“Relevant organisation” means—

(4)

(a) acompany,

(b) a partnership (including a limited liability partnership),

(c) another body or association.

“Responsible official” means—

64

64A
1)

()

©)

(4)
()

(a) in the case of a company—

(i) adirector, secretary, manager or similar officer, or

(ii) where the affairs of the company are managed by its members, a member,

(b) in the case of a limited liability partnership, a member,

(c) in the case of a partnership other than a limited liability partnership, a partner,

(d) in the case of another body or association, a person who is concerned in the
management or control of its affairs. [516]

Service of notices etc.

Any notice or other document which is required or authorised under this Act to be given
to, or served on, any person shall be taken to be duly given or served if it is delivered to
him or left at, or sent by post to, his last-known place of business or residence or, in the
case of an ineerporatedpractice authorised legal business, it is left at, or delivered or sent
by post to, its registered office or last intimated address [37].

Advisory and supervisory functions of the Competition and Markets Authority .
Before considering any rule—

(@) made under section 25A(4) or (5)...

() ...
the Secretary of State shall send a copy of the proposed rule in question to the CMA .

The CMA shall consider whether the rule in question would have, or would be likely to
have, the effect of restricting, distorting or preventing competition to any significant
extent.

When the CMA has completed its consideration, the CMA shall give such advice to the
Secretary of State as it thinks fit.

The CMA may publish advice given under subsection (3).

The CMA shall, so far as practicable, exclude from anything published under subsection
(4) any matter—

(@) which relates to the affairs of a particular person; and
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(6)

64B

64C
(1)

()

(2A)
3)

64CA

1)

)

3)

(b) the publication of which would, or might in the CMA's opinion, seriously and
prejudicially affect the interests of that person.

For the purposes of the law of defamation, the publication of any advice or report by the
CMA under this section shall be absolutely privileged.

Duty of Secretary of State.

When he has received advice under section 64A(3) in relation to a rule made under section
25A(4) or (5), the Secretary of State may, having considered—

(a) thatadvice;
(b) whether the interests of justice require that there should be such a rule; and

(c) inrelation to a rule made under section 25A(5), any relevant practice obtaining in
the sheriff court,

approve or refuse to approve the rule.

Investigatory powers of the Competition and Markets Authority .
For the purpose of investigating any matter under section 64A, the CMA may by notice
in writing—

(a) require any person to produce to the CMA or to any person appointed by the CMA

for the purpose, at a time and place specified in the notice, any documents which
are specified or described in the notice and which—

(i) are in that person’s custody or under that person’s control; and
(ii) relate to any matter relevant to the investigation; or

(b) require any person carrying on any business to furnish to the CMA (within such
time and in such manner and form as the notice may specify) such information as
may be specified or described in the notice.

A person shall not be required under this section to produce any document or disclose any
information which he would be entitled to refuse to produce or disclose on the grounds of
confidentiality between a client and his professional legal adviser in any civil proceedings.

A notice under this section may be issued on the CMA's behalf by any member of the
CMA Board.

Enforcement of notices under section 64C

The court may, on an application by the CMA , enquire into whether any person (“the
defaulter”) has refused or otherwise failed, without reasonable excuse, to comply with a
notice under section 64C(1).

An application under subsection (1) shall include details of the possible failure which the
CMA considers has occurred.

In enquiring into a case under subsection (1), the court shall hear any witness who may
be produced against or on behalf of the defaulter and any statement which may be offered
in defence.
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Subsections (5) and (6) apply where the court is satisfied, after hearing any witnesses and
statements as mentioned in subsection (3), that the defaulter has refused or otherwise
failed, without reasonable excuse, to comply with a notice under section 64C(1).

The court may punish the defaulter as it would have been able to punish him had he been
guilty of contempt of court.

Where the defaulter is a body corporate or is a partnership constituted under the law of
Scotland, the court may punish any director, officer or (as the case may be) partner of the
defaulter as it would have been able to punish that director, officer or partner had he been
guilty of contempt of court.

Altering, etc. documents required to be produced under section 64C

A person commits an offence if he intentionally alters, suppresses or destroys a document
which he has been required to produce by a notice under section 64C(1).

A person who commits an offence under subsection (1) shall be liable—
(a) onsummary conviction, to a fine not exceeding the statutory maximum;

(b) on conviction on indictment, to imprisonment for a term not exceeding two years
or to a fine or to both.

Review of rules approved by the Secretary of State.

Without prejudice to the power of the Council to review any rule made by them, where
the Secretary of State has approved a rule under section 64B he may, and if so requested
by the Lord President shall, require the Council to review its terms.

When they have reviewed a rule following a requirement made under subsection (1), the
Council may revise the rule in the light of that review, and shall then submit the rule as
revised or, if they have not revised it, as previously approved to the Lord President and
the Secretary of State.

Where the Lord President and the Secretary of State are agreed that the terms of the rule
as submitted to them are satisfactory, the Secretary of State shall approve the rule, and
may direct the Council to bring it into force as soon as is practicable.

Where either the Secretary of State or the Lord President is of the view that any rule, as
submitted to them, is not satisfactory, but they do not agree as to what the terms of the
rule should be, the rule shall continue to have effect as previously approved.

Where the Secretary of State and the Lord President agree both that any rule submitted to
them under subsection (2) is not satisfactory, and as to what the terms of the rule should
be, the Secretary of State may direct the Council—

(a) toamend the rule in such manner as he and the Lord President consider appropriate;
and

(b) to bring the rule, as so amended, into force as soon as is practicable.

The provisions of sections 64A and 64B apply to rules submitted to the Secretary of State
under this section as they apply to rules submitted to him under section 25A(9) or (10) .

Interpretation.
In this Act, except in so far as the context otherwise requires—

“accounts rules” has the meaning given by section 35;
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“accountant’s certificate rules” has the meaning given by section 37(3);
“accounts fee” has the meaning given by section 37A(1);
“advocate” means a member of the Faculty of Advocates;
“anti-money laundering fee” has the meaning given by section 37A(1);

“authorised legal business” is a legal business within the meaning of section 39 of the
Regulation of Legal Services (Scotland) Act 2023 that is authorised to provide legal
services by the Society (in its capacity as a category 1 regulator) in accordance with its
authorisation rules made in pursuance of section 42 of that Act (and “authorised”, in
relation to a legal business, is to be construed accordingly).

“building society” means a building society within the meaning of the Building Societies
Act 1986;

“category 1 regulator” means a body that regulates the provision of legal services and which
has been assigned as a category 1 requlator in or under section 8 of the Requlation of
Legal Services (Scotland) Act 2023,

“category 2 regulator” means a body that regulates the provision of legal services and which
has been assigned as or deemed a category 2 requlator in or under section 8 of the
Regulation of Legal Services (Scotland) Act 2023, [516]

“charity” means a body entered in the Scottish Charity Register,

“citizens advice body” means an association which is formed (and operates)—
(@) otherwise than for the purpose of making a profit, and

(b) with the sole or primary objective of providing legal and other advice (including
information) to the public for no fee, gain or reward;

“client account” means a current or deposit or savings account at a bank or with a building
society, or a deposit receipt, at a bank, being an account or, as the case may be, a deposit
receipt in the title of which the word “client”, “trustee”, “trust” or other fiduciary term
appears, including—

(a) an account or deposit receipt for a client whose name is specified in the title of the
account on deposit receipt, and

(b) an account such as is mentioned in paragraphs (a) and (b) of section 35(1);
“the Commission” means the Scottish Legal Complaints Commission;
“the CMA” means the Competition and Markets Authority;

“the CMA Board” has the same meaning as in Schedule 4 to the Enterprise and Regulatory
Reform Act 2013;

“conduct complaint” is to be construed in accordance with Part 1 of the 2007 Act, [468]

“the Council” has the meaning given by section 3;

“the Court” means the Court of Session; ...“foreign lawyer” means a person who is not a
solicitor or an advocate but who is a member, and entitled to practise as such, of a legal
profession regulated within a jurisdiction outwith Scotland;

“functions” includes powers and duties;
“incorporated practice” has the meaning given by section 34(1A)(c);

“judge” includes sheriff;
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“law centre” means a body—

(a) established for the purpose of providing legal services to the public generally as
well as to individual members of the public; and

(b) which does not distribute any profits made either to its members or otherwise, but
reinvests any such profits for the purposes of the law centre;

“legal services” has the meaning given by section 6 of the Regulation of Legal Services
(Scotland) Act 2023, [516]

“licensed legal services provider”(or “licensed provider)” is to be construed in accordance
with Part 2 of the 2010 Act;

“Lord President” means the Lord President of the Court of Session;
“multi-national practice” means—

(a) apartnership whose members are solicitors or incorporated practices and registered
foreign lawyers; or

(b) a body corporate whose members include registered foreign lawyers, and
membership of which is restricted to solicitors, incorporated practices, registered
foreign lawyers and other multi-national practices;

“the 1990 Act” means the Law Reform (Miscellaneous Provisions)(Scotland) Act 1990 (c.
40);

“the 2007 Act” means the Legal Profession and Legal Aid (Scotland) Act 2007 (asp 5);
“the 2010 Act” means the Legal Services (Scotland) Act 2010;

“notary public” means a notary public duly admitted in Scotland;

“practice year” means the year ending on 31st October;

“practising certificate” has the meaning given by section 4;

“property” includes property, whether heritable or moveable, and rights and interests in, to
or over such property;

“registered European lawyer” means a person registered with the Society in accordance
with regulation 17 of the European Communities (Lawyer’s Practice)(Scotland)
Regulations 2000 , as those Regulations have effect by virtue of regulation 6 or 7 of the
Services of Lawyers and Lawyer's Practice (EU Exit) (Scotland) (Amendment etc.)
Regulations 2019;

“registered foreign lawyer” means a foreign lawyer who is registered under section 60A;

“regulatory committee” means the regulatory committee formed in accordance with section
3B(1);

“regulatory complaint” is to be construed in accordance with Part 1 of the 2007 Act (and,
in the case of a regulatory complaint about a licensed provider, is to be construed in
accordance with that Part as applied by Part 2A of that Act), [469]

“the roll” has the meaning given by section 7,
“the Society” has the meaning given by section 1;

“Scottish legal services ombudsman” means the ombudsman appointed under section 34 of
the Law Reform (Miscellaneous Provisions)(Scotland) Act 1990;

“solicitor” means any person enrolled or deemed to have been enrolled as a solicitor in
pursuance of this Act;
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66

67

()

3)

(4)

©)

1)

)

(1)
()

“the Tribunal” has the meaning given by section 50;

“unqualified person” means a person ... who is not qualified under section 4 to act as a
solicitor ;

“unsatisfactory professional conduct” as respects a solicitor has the meaning given (as
respects a practitioner who is a solicitor) by section 46 of the 2007 Act.

Unless the context otherwise requires a reference—
(a) inany enactment to law agents includes solicitors and registered European lawyers;

(b) in any enactment to the register of law agents kept in pursuance of the Law Agents
(Scotland) Act 1873 includes the roll;

(c) in any enactment or instrument to the Solicitors Discipline (Scotland) Committee
shall be construed as a reference to the Tribunal,

(d) in any enactment or instrument or other document to the General Council of
Solicitors in Scotland shall be construed as a reference to the Council;

() in any enactment to a solicitor’s or registered European lawyer’s being entitled to
practise in the Court, or in any other court, or to act in any matter, by reason of his
being enrolled in, or of his having subscribed, the list of solicitors practising in that
court, shall be construed as a reference to his being entitled so to practise or act be
reason of his name being included in the appropriate list provided under section 20.

In this Act references to any enactment shall, except in so far as the context otherwise
requires, be construed as references to that enactment as amended, extended or applied by
or under any other enactment, including any enactment contained in this Act.

In this Act, except in so far as the context otherwise requires,—

(a) any reference to a numbered Part, section or Schedule is a reference to the Part or
Section of, or the Schedule to, this Act so numbered;

(b) areference in a section to a numbered subsection is a reference to the subsection of
that section so numbered;

(c) areference in a section, subsection or Schedule to a numbered or lettered paragraph
is a reference to the paragraph of that section, subsection or Schedule so numbered
or lettered; and

(d) a reference to any provision of an Act (including this Act) includes a reference to
any Schedule incorporated in the Act by that provision.

Transitional and savings provisions, and repeals.

Schedule 6 (Transitional and savings provisions) shall have effect, but the provisions of
that Schedule shall not be taken as prejudicing the operation of section 16 of the
Interpretation Act 1978 (general savings in respect of repeals).

The enactments specified in Schedule 7 are hereby repealed to the extent shown in column
3 of that Schedule.

Citation, extent and commencement.
This Act may be cited as the Solicitors (Scotland) Act 1980.
This Act extends to Scotland only.
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(3) This Act shall come into operation on the expiration of one month from the date on which
it is passed.
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SCHEDULES

SCHEDULE 1
Section 1.
THE LAW SOCIETY OF SCOTLAND

Constitution and Proceedings

1 The Society shall be a body corporate with a common seal and may sue and be sued in its
own name.
2 The Council shall prepare a scheme providing for—

(@) the constitution... and proceedings of the Council;
(aa) election, co-option and appointment to the Council;
(b) the meetings of the Society;

(c) the appointment of a chairman, vice-chairman, secretary and other officers and
employees of the Society;

(d) the appointment and constitution of committees and sub-committees.
3 The scheme prepared under paragraph 2—

(@) may make provision enabling the Council to admit as honorary members of the
Society persons who have ceased to be practising solicitors, no such honorary
member being entitled to vote at meetings of the Society or liable to pay an annual
subscription;

(b) shall make provision for the admission on application made in that behalf and on
payment of the annual subscription as a member of the Society of any solicitor who
by virtue of the provisions of section 24 is exempted from taking out a practising
certificate;

(bza) shall make provision for—
(i) the election or co-option of solicitor members to the Council,
(ii) the appointment of non-solicitor members to the Council;

(ba) may make provision for persons other than solicitors to be members of a committee
or sub-committee of the Council (including provision for such persons to constitute
a majority of the members of the committee or sub-committee);

(c) may contain such other provisions with respect to the administration, management
and proceedings of the Society as are considered necessary or proper and are
consistent with the provisions of this Act.

3A(1) This paragraph applies for the purpose of paragraph 3(bza).

(2) Persons are electable, or eligible to be co-opted, as solicitor members if they are members
of the Society.

(3) Persons are appointable as non-solicitor members if they appear to the Council—

(a) to be qualified to represent the interests of the public in relation to the provision of
legal services in Scotland, or

(b) having regard to the Society's functions, to be suitable in other respects.
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4 A scheme prepared under paragraph 2 shall have effect on being approved by a resolution
passed by a majority of the members present in person or by proxy at a general meeting
of the Society, or at an adjournment of such meeting.

5 The Society may by a resolution passed by a majority consisting of not less than two-
thirds of the members of the Society present in person or by proxy at a meeting of the
Society of which due notice specifying the intention to propose the resolution has been
given, or at any adjournment of such meeting, rescind, add to or amend any of the
provisions of the scheme so approved.

Revenue

6 Subject to paragraph paragraphs 6B(2) and 7, every member of the Society shall, for each
year, pay to the Society such subscription as may be fixed from time to time by the Society
in general meeting.

6A The subscription payable under paragraph 6 by a practising member (or the proportion of
it so payable, calculated by reference to the number of months remaining in the practice
year) shall be paid at the time of submission of his application for a practising certificate.

6B(1) The Society may, in accordance with its authorisation rules made in pursuance of section
42(1)(d) of the Regulation of Legal Services (Scotland) Act 2023 charge an annual fee in
relation to the authorisation of legal businesses (and may charge different fees based on
such criteria (such as the size or financial performance of the business) as the rules may
specify).

(2) For the purposes of paragraph 6, the Society in general meeting—

(a) is to take into account the amount of any annual authorisation fee payable under
sub-paragraph (1) when fixing subscriptions under paragraph 6, and

(b) in so doing, may elect to fix a subscription of £0 for members (or categories of
member) if it considers the annual authorisation fees payable under sub-paragraph
(1) sufficient.

7 The subscription payable by a solicitor in respect of the year or part thereof in which he
is first included in the roll of solicitors and in respect of each of the two years immediately
following shall be one half of the amount of the subscription fixed under paragraph 6
(reduced, in the case of a solicitor first included in the roll for only part of a year, in that
year proportionately).

A The Society shall have power, subject to paragraphs 7B to 7D, to impose in respect of any
year

(a) aspecial subscription on all members of the Society of such amount and payable at
such time and for such specified purposes as it may determine., or

(b) a special charge on all authorised legal businesses of such amount and payable at
such time and for such specified purpose as it may determine.

7B The Society may determine that an imposition under paragraph 7A shall not be payable
by any category of member or type of authorised legal business or shall be abated as
respects any category of member or type of authorised legal business.

7C An imposition under paragraph 7A or a determination under that paragraph or paragraph
7B may be made only in general meeting.

7D No imposition may be made under paragraph 7A above unless a majority of those
members voting at the general meeting at which it is proposed has, whether by proxy or
otherwise, voted in favour of its being made.
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8 Except as otherwise provided in this Act, the expenses of the Society shall be defrayed
out of the subscriptions, annual authorisation fees and other income received by the
Society or the Council and out of other property belonging to the Society.

In this paragraph “expenses of the Society” includes the expenses of the Tribunal so far
as not otherwise defrayed and any expenses incurred by the Council in the exercise of
their functions under this Act, and the reasonable travelling and maintenance expenses of
members of the Council or committees of the Council incurred in attending meetings of
the Council or committees, or otherwise incurred in the business of the Society.

9 Paragraph 8 does not affect any trust constituted for a special purpose.

SCHEDULE 2
Section 11.
THE RoLL: POWERS OF THE COUNCIL AND ANCILLARY PROVISIONS

1 ... the Council (as registrar of solicitors) for the purpose of maintaining the roll as correctly
as is reasonably practicable shall have power—

(a) to remove from the roll the name of any solicitor who has died;

(b) to send-to-any-sohicitorathis-address-as-shown-in-the-roll-a-letlerenguiring contact

any solicitor to enquire [501] whether he wishes to continue to have his name
included in the roll and intimating that if no reply is made within the period of 6

months 8 weeks [501] beginning with the date ef-the-pesting-eftheletter the enquiry
is made [501] his name may be removed from the roll;

(c) to send contact [501] any solicitor on the roll who has for at least 3 years been so
enrolled in pursuance of regulations made by the Council under section 5 on an
undertaking by him to serve a post qualifying year for practical training which the
Council are not satisfied that he has implemented, a-letterenguiringto enquire [501]
whether he intends to fufil that undertaking and intimating that unless a reply which
the Council regard as satisfactory is received within the period of 6menths 8 weeks

[501] beginning with the date ef-the-pesting-of-the-letter the enquiry is made [501]

his named may be removed from the roll; and

(d) if a reply indicating that he does not wish that his name shall continue to be included
in the roll is returned by any solicitor to whom a-letter-has-been-se-sent an enquiry
has been made [501], or if no reply or in a case of a-letter-sent an enquiry made
[501] under subparagraph (c) a reply which the Council do not regard as satisfactory
is returned within the period mentioned in subparagraph (b) or (c), as the case may
be, by any such solicitor, to remove the name of that solicitor from the roll.

2 The Council may, on the application of a solicitor whose name has been removed from
the roll in pursuance of paragraph 1(d), and on payment by him to the Council of such
reasonable fee in respect of restoration as the Council may fix, order that his name shall
be restored to the roll.

3 Any person aggrieved by a decision of the Council under paragraph 2 may appeal against
the decision to the Court, and the provisions of section 40(3) shall, subject to any
necessary modifications, apply to any such appeal.

4 Subject to section 7(3), the Council may charge such reasonable fees (including an annual
fee payable by enrolled solicitors) as they may fix in connection with the keeping of the
roll.
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SCHEDULE 3
Section 43.
PAarT 1

FHEScoFHsHSoLeFORS- GUARANTEEFUND THE CLIENT PROTECTION FUND [507]

Contributions by Solicitors

1 (1) Subject to the provisions of this Act, there shall be paid to the Society on behalf of the
Guarantee Client Protection [507] Fund by every solicitor in respect of each year during
which, or part of which, he is in practice as a solicitor, along with his application for a
practising certificate, a contribution (hereafter referred to as an “annual contribution”). . .

(2) The sum payable by a solicitor in respect of the year in which he first commences to
practise after admission and in respect of each of the 2 years immediately following shall
be one half of the annual contribution.

(2A) Sub-paragraphs (1) and (2) do not apply to solicitors who are
)i | .

(aa) owners, partners, directors or members of authorised legal businesses, or
(b) investors in licensed legal services providers.

(2B) Subject to the provisions of this Act, there shall be paid to the Society on behalf of the
Guarantee-Fund Client Protection Fund— [507]

(@) by-every-incorporated-practice-in—respect-of-each-year-during-which—or-part-o
whichH-isrecognised-under-seetion-34(1A} by every authorised legal business in
respect of each year during which, or part of which, it is authorised to provide legal
services by the Society a contribution (hereafter referred to as an ““ annual corporate
contribution ) in accordance with the relevant scale of annual corporate
contributions refered to in sub-paragraph (3)., and

(b) by every licensed provider, in respect of each year during which or part of which it
operates as such under the licence issued by its approved regulator, a contribution
(also an “annual corporate contribution”) in accordance with the relevant scale of
annual corporate contributions referred to in sub-paragraph (3).

(3) The [Council] regulatery-committee [16] shall not later than 30 September in each
year fix the amount, if any, of the annual contribution to be paid in respect of the
following year and the scales of the annual corporate contributions to be so paid....

(3A) The scales of annual corporate contributions—

(@) are to be fixed under sub-paragraph (3) by reference to all relevant factors,
including—

(i) in the case of incorperated-practices authorised legal businesses, the number
of solicitors that they have as directors, members or employees,

(if) in the case of licensed providers, the number of solicitors that they have as
owners, partners, investors or employees,

(b) may otherwise make different provision as between incorperated—practices
authorised legal businesses and licensed providers.
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(4)

()

(6)

(")
(8)

©)

(10)

No annual contribution shall be payable by a solicitor and no annual corporate
contribution by an incoerperated-practice authorised legal business or a licensed provider
so long as the amount of the Guarantee Client Protection [507] Fund including the value
of all investments forming part of the Fund and after providing for all outstanding
liabilities, is in the opinion of the Council not less than £256,000-er-suech-other such [507]
sum as the [Council] regulatery-committee [16] may from time to time determine.

If at any time the [Council] regulatery-commitiee [16] are of the opinion that the liabilities
of the Guarantee Client Protection [507] Fund render it expedient in order to secure the
financial stability of the Fund, the [Council] regulatery-commitiee [16] may, by resolution
of which not less than 10 days’ previous notice in writing has been given to each member
of the Council impose upon every solicitor a contribution (hereafter referred to as a
“special contribution”) of the amount specified in the resolution, and upon cerperated
praetiee authorised legal business and licensed provider a contribution (hereafter referred
to as a “special corporate contribution”) in accordance with a scale of such contributions
fixed by the [Council] regulatory-committee [16] as under sub-paragraph (3), and a special
or special corporate contribution shall be payable to the Society in one sum or, if the
Council so determine, by instalments on or before such date or dates as may be specified
in the resolution.

No special contribution shall be payable by a solicitor in the year in which he first
commences to practise after admission nor in either of the 2 years immediately following.

No annual contribution and no special contribution shall be payable by any solicitor who
is in the employment of another solicitor or of a firm of solicitors or of an-incorperated
praetice authorised legal business or a licensed provider and who does not engage in
practice as a solicitor on his own account.

Without prejudice to any other method of recovering contributions payable to the Society
under this Schedule whether annual or special a practising certificate shall not be issued
to a solicitor except on production of evidence of payment of the contributions (if any)
due by him to the Fund on or before the issue of the certificate.

In this schedule the expression “year”” means the period of 12 months commencing on 1

November or such other day as may be fixed by the [Council] regulatery-commitiee [16].

Contributions by Solicitors

1A(1)

()

Subject to the provisions of this paragraph, paragraph (1) above shall apply to registered
European lawyers as it applies to solicitors and references to a practising certificate shall
include references to a registered European lawyer’s registration certificate.

Where a registered European lawyer can prove that—

(@) he is covered by a guarantee provided in accordance with the professional rules of
his home State or Switzerland, in the case of a Swiss lawyer within the meaning of
regulation 7(2) of the Services of Lawyers and Lawyer's Practice (EU Exit)
(Scotland) (Amendment etc.) Regulations 2019; and

(b) the guarantee is equivalent in terms of the conditions and the extent of its cover to
the Guarantee Client Protection [507] Fund,

then to the extent that there is such equivalence that lawyer shall be exempt from the
requirements of paragraph (1).
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©)

(4)
()

Where the equivalence under sub paragraph (2) is only partial, the Society may specify
the guarantee obligations a registered European lawyer is required to meet to comply with
paragraph (1).

Subparagraphs (2), (6) and (8) of paragraph (1) shall not apply.

For the purposes of this paragraph the words “home State" have the same meaning as
provided for in regulation 2 of the European Communities (Lawyer’s Practice) (Scotland)
Regulations 2000 as that regulation has effect by virtue of regulation 6 or 7 of the Services
of Lawyers and Lawyer's Practice (EU Exit) (Amendment etc.) (Scotland) Regulations
2019.

Contributions by registered foreign lawyers

1B(1)

()

3)

(4)

©)

1C(1)
2

3)

(4)

Subject to the provisions of this paragraph, paragraph 1 above shall apply to registered
foreign lawyers as it applies to solicitors and in that paragraph as so applied references to
a practising certificate shall be construed as references to a registered foreign lawyer’s
registration certificate.

Where a registered foreign lawyer can prove that—

(@) he is covered by a guarantee provided in accordance with the rules of the legal
profession of which he is a member; and

(b) the guarantee is equivalent in terms of the conditions and the extent of its cover to
the Guarantee Client Protection [507] Fund,

then to the extent that there is such equivalence that lawyer shall be exempt from the
requirements of paragraph 1.

Where the equivalence referred to in sub paragraph (2) is only partial, the Society may
specify the guarantee obligations a registered foreign lawyer is required to meet to comply
with paragraph 1.

The [Council] regulatery-committee [16] may, where it is satisfied that any acts or defaults
on the part of a registered foreign lawyer would not result in a grant being made from the
Guarantee Client Protection [507] Fund held under section 43, exempt that lawyer from
the requirements of paragraph 1.

Sub paragraphs (2), (6) and (8) of paragraph 1 shall not apply to registered foreign
lawyers.

Paragraph 1 applies to a conveyancing or executry practitioner as it applies to a solicitor.
But it does so with the following of its provisions to be disregarded—

(@) the reference in sub-paragraph (1) to an application for a practising certificate,

(b) sub-paragraphs (2), (2A), (6) and (9).

If a conveyancing or executry practitioner fails to pay an annual contribution due by virtue
of this paragraph, the [Council] regulatory—commitiee [16] may suspend (pending
payment) the relevant entry in the register maintained by them under section 17(1) or
18(1) of the 1990 Act.

For the purposes of section 43 and this paragraph, the references to a conveyancing or
executry practitioner (or conveyancing or executry services) are to be construed in
accordance with section 23 of the 1990 Act.
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Investment etc.

2 (1)

()

3)

(4)

()

Monies not immediately required to meet sums payable out of the Guarantee Client
Protection [507] Fund may be invested by the Society in any investments in which trustees
in Scotland are by law authorised to invest.

The Society may borrow money for the purposes of the Guarantee Client Protection [507]
Fund in such manner and on such security as they may determine but the total sum due at
any time in respect of any such loans shall not exceed £1,250,000.

The accounts of the Guarantee Client Protection [507] Fund shall be made up annually
for the year ending 31 October or on such other day as may be fixed by the [Council]

regulatory-committee [16] and shall be audited by an auditor appointed by the Society.

As soon as the audit is completed the audited accounts and the auditor’s report on the
accounts shall be submitted to the [Council] regulatery-committee [16] and a copy of the
audited accounts and the auditor’s report shall be sent to the Lord Advocate and to every
solicitor who is contributing to the Fund.

All investments and other monies forming part of the Guarantee Client Protection [507]
Fund and the books and accounts relating to that Fund shall be kept separate from the
other investments and monies, books and accounts of the Society, and the investments
and other monies forming part of the Guarantee Client Protection [507] Fund shall not be
liable for any obligations, debts or liabilities incurred by the Society or the [Council]
regulatory-commitiee [16] in relation to any business of the Society other than the business
of the Guarantee Client Protection [507] Fund, nor shall the investments and other monies
of the Society held for the purposes other than those relating to the Guarantee Client
Protection [507] Fund be liable for any obligations, debts or liabilities incurred by the
Society or the [Council] regulatery-—cemmittee [16] in relation to the Guarantee Client
Protection [507] Fund.

Insurance

3 (1)

()

3)

Grants
4 (1)

The society may enter into a contract of insurance with any person, body of persons or
corporation authorised by law to carry on insurance business for guaranteeing the
sufficiency of the Guarantee Client Protection [507] Fund or for any other purpose in
relation to the Fund.

Any such contract of insurance may be entered into in relation to solicitors -corperated
praetices authorised legal businesses and licensed providers generally or in relation to any

solicitor or solicitors, incerperated—practice—or—practices authorised legal business or

businesses or licensed provider or providers named therein.

No person other than the Society shall have any right of action against a person, body or
corporation with whom any such contract of insurance was entered into or have any right
to any monies payable under that contract.

Every application for a grant from the Guarantee Client Protection [507] Fund shall be in
such form as may be prescribed by rules made under this Schedule and shall be
accompanied, if so required, by the [Council] regulatery-commitiee [16] by a statutory
declaration and the applicant shall produce to the Council such documents and other
evidence as they demand.
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)

3)

(3A)

(4)

The [Council] regutatory-committee [16] may, as a condition of making a grant out of the
Guarantee Client Protection [507] Fund, require the person to whom the grant is made to
assign to the Society at the expense of the Society any rights and remedies competent to
him against the solicitor in question, his partner or employee or the incerporated-practice
authorised legal business in question or its employee or any other person in respoect of
the loss.

A grant from the Guarantee Client Protection [507] Fund may at the descretion of the

[Council] regulatery-—commitiee [16] be paid in one sum or in such instalments as the
[Council] reguatory-commitiee [16] may determine.

The amount of an individual grant from the Guarantee Client Protection [507] Fund may
not exceed £1.25 million.

The [Council] reguatery-committee [16] may make rules with regard to the procedure to
be followed in giving effect to the provisions of this Act relating to the Guarantee Client
Protection [507] Fund, including matters to be prescribed thereunder, and also with
respect to any matters incidental, ancilliary or supplemental to those provisions or
concerning the administration, management or protection of the Guarantee Client
Protection [507] Fund.

PART 11

Power of [Council] regulatory-committee [17] to investigate

5 (Al)

This paragraph applies in a case mentioned in—

(1)

(a) section 45A(1)(a) (authorised legal business that has had its authorisation
suspended or withdrawn),

(b) section 45A(1)(b)(ii) (sole solicitor who has been struck off the roll), and

(c) section 45A(1)(b)(iv) (sole solicitor who has been suspended or otherwise restricted
from acting as principal). [508]

If under section 45-0r46-45A [508] any person (whether a solicitor or not) having
possession or control of any documents and information [508] mentioned in that section
refuses or fails to produce or deliver them immediately on being required by the [Council]
regulatory-committee [17] to do so or to cause them to be so produced or delivered, the
[Council] regutatery-—cemmitiee [17] may apply to the [Council] regulatery-—commitiee
[17] for an order requiring that person to produce or deliver the documents and
information [508] or to cause them to be produced or delivered to the person appointed at
the place fixed by the [Council] regulatory-committee [17] within such time as Court may
order.
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)

(2A)

Upon taking possession of any sueh-decuments-which-have-been-produced-or-delivered
to—thefCouncH] regulatory—committee [17] documents or information mentioned in

section 45B(3) [508], the [Council] regulatery—commitiee [17] shall serve upon the
solicitor or incerporated-practice-authorised legal business mentioned in section 45-6r46

45A [508], and every such person, a notice giving particulars and the date on which they
took possession.

In the period ending with the material date, the Council may distribute the documents and

(©)

information mentioned in section 45B(3) to a person mentioned in sub-paragraph (2B)
if—

(a) the Council are requested to do so by the client to whom the documents and
information relate,

(b) where that client has died, the Council are requested to do so by—

(i) the client’s executor, or

(ii) the client’s successor, or

where, in the opinion of the Council, that client cannot be traced, the Council are requested

(2B)

to do so by a person who appears to the Council to represent the interests of that client.

The persons to whom documents and information may be distributed under sub-paragraph

(2C)

(2A) are—

(a) the person who made the request, or

(b) an authorised legal business or licensed provider that has been instructed by that
person.

In the period beginning with the day after the material date, sub-paragraphs (4) to (6)

apply. [508]

(4)

()

(6)

Within 14 days afterservice-of beginning with the day on which [508] a notice under sub-
paragraph (2) is-served-or—ilater—the-material-date; [508] the person upon whom such
notice has been served may apply to the Court for an order directing the [Council]
regulatory-committee [17] to return such documents and information [508] to the person
from whom they were received by the [Council] regulatery-commitiee [17] or to such
other person as the applicant may request and on the hearing of any such application the
Court may make the order applied for or such other order as they think fit.

If no application is made to the Court under sub-paragraph (4) or if the Court on any such
application directs that the documents and information [508] in question remain in the
custody or control of the [Council] regulatery-cemmittee [17], the [Council] regutatory
committee [17] may make enquiries to ascertain the person to whom they belong and may
deal with the documents and information [508] in accordance with the directions of that
person.

In this paragraph, “material date” has the meaning given in section 45A(10). [508]
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SCHEDULE 4
Sections 50, 52.

CONSTITUTION, PROCEDURE AND POWERS OF TRIBUNAL

PART 1
Constitution
1 The Tribunal shall consist of not more than 28 members.
1A The Tribunal shall consist of equal numbers of—

() members (in this Part referred to as “solicitor members”) appointed by the Lord
President, who are solicitors recommended by the Council after consultation with

the Tribunal [511] as representatives of the solicitors' profession throughout

Scotland; and

(b) members (in this Part referred to as “non-lawyer members”) appointed by the Lord
President after consultation with the Scottish Ministers and the Tribunal [511], who

are not—
(i) solicitors;
(ii) advocates;

(iii) conveyancing practitioners or executry practitioners, within the meaning of
section 23 of the Law Reform (Miscellaneous Provisions)(Scotland) Act

1990 (c. 40)(“the 1990 Act”);

(iv) persons exercising a right to provide legal services acquired by virtue of
Chapter 3 of Part 1 of the Regulation of Legal Services (Scotland) Act 2023

(or section 27 of the 1990 Act).

1AA Each solicitor member must have in force a practising certificate when appointed under

paragraph 1A(a) or re-appointed under paragraph 2(b).
1AB The Council must notify the Tribunal where—

(a) asolicitor member has been suspended from practice as a solicitor,

(b) a solicitor member’s practising certificate ceases to have effect,

(c) the Council have—

1AC

(i) issued a solicitor member’s practising certificate subject to conditions, or

(ii) placed a condition on, added a condition to, removed a condition from or
varied a condition of a solicitor member’s practising certificate.

When notifying the Tribunal under paragraph 1AB, the Council must give reasons for, as

the case may be—

(a) the solicitor member’s suspension,

(b) the solicitor member’s practising certificate ceasing to have effect,

(c) the solicitor member’s practising certificate being issued subject to conditions,
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1AD

(d) the condition being placed on or added to the solicitor member’s practising
certificate,

(e) the condition of the solicitor member’s practising certificate being varied, or

(f) the condition being removed from the solicitor member’s practising certificate.

Where the Tribunal has been notified about a solicitor member under paragraph 1AB, the

1B

1C

1D

4A

Chair (see paragraph 4) may request that the Lord President terminates the appointment
of the solicitor member (see paragraph 3). [511]

The validity of any proceedings of the Tribunal is not affected by a vacancy in
membership of the Tribunal nor by any defect in the appointment of a member.

The Scottish Ministers may by order made by statutory instrument amend paragraph 1 so
as to vary the maximum number of members of the Tribunal.

A statutory instrument containing an order made under paragraph 1C is subject to
annulment in pursuance of a resolution of the Scottish Parliament.

Each member of the Tribunal shall retire from office on the expiry of 5 years from the
date of his appointment, but in the case—

(@) of a non-lawyer member, may be re-appointed by the Lord President after
consultation with the Secretary of State and the Tribunal [511]; and

(b) of a solicitor member, may be re-appointed by the Lord President on the
recommendation of the Council after consultation with the Tribunal [511].

The Lord President may from time to time terminate the appointment of any member of
the Tribunal, and may fill any vacany therein by the appointment of a solicitor
recommended by the Council after consultation with the Tribunal [511] or, as the case
may be, after consultation with the Secretary of State and the Tribunal [511], by the
appointment of a non-lawyer member.

The Tribunal may appoint one of their number to be ehairman Chair [511], and may also
appoint a clerk, who shall not be a member of the Tribunal, and, subject to the provisions
of this Act, may regulate their procedure in such way as they may think fit.

The Tribunal may appoint one or more of their number to be vice-Chair and, subject to

4B

the provisions of this Act, may requlate their procedure in such a way as they may think
fit.

The Chair may arrange for any of the Chair’s functions to be discharged on the Chair’s

behalf by a vice-Chair. [511]
The Tribunal shall be deemed to be properly constituted if—

(@) at least 4 members are present, and

(b) at least 2 solicitor members are present, and
(c) at least 2 non-lawyer members are present.
@@ ...

There shall be paid to the non-lawyer members of the Tribunal out of money provided by
Parliament such fees and allowances as the Secretary of State may determine.
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ParT 11
PROCEDURE AND POWERS OF TRIBUNAL
Procedure

6A The Tribunal may arrange for any of their functions (other than an excepted function) to
be discharged on their behalf by one of their number.

6B An “excepted function” is the making of a decision under—

(a) section 10,

(b) section 12D,
(c) section 427D,
d) section 47
() section 52,

f) section 53

(q) section 53ZAA,
(h) section 53ZB,
(i) section 53ZD,
(j) section 53ZE,
(k) section 53D,

(1) _section 54,
(m) section 60A.

[512]

Complaints

7 The making of a complaint to the Tribunal or the giving of any information in connection
with a complaint shall confer qualified privilege.

8 A complaint made to the Tribunal shall not be withdrawn except with the Tribunal’s leave
and subject to such conditions with respect to expenses or otherwise as the Tribunal thinks
fit.

8A

9 Subject to Part IV, the Tribunal may dismiss a complaint against a solicitor or an

incorperated-practice authorised legal business—

(a) without requiring the solicitor or the incoerperated-practice authorised legal business
to answer the allegations made against him or, as the case may be, it or without
holding any enquiry if—

(i) they are of the opinion that the complaint discloses no prima facie case of
professional misconduct on the part of the solicitor or, of failure on the part

of the inecerporated—practice authorised legal business to comply with any
provision of this Act or of rules made under this Act; or

(ii) the complainer fails to comply with any rule made under section 52; or
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(b) without hearing parties if they are of the opinion upon consideration of the
complaint and other documents that they disclose no case of professional
misconduct on the part of the solicitor or, of failure on the part of the reerporated
praetice authorised legal business to comply with any provision of this Act or of
rules made under this Act. . . .

9A(1)  Where under paragraph 9 the Tribunal dismisses a complaint against a solicitor or an
authorised legal business, a person mentioned in sub-paragraph (2) may appeal the
decision to the Court.

(2)  The persons are—

(a) in the case of a decision under paragraph 9(a)(i), the Council,

(b) in the case of a decision under paragraph 9(a)(ii), the complainer,

(c) _in the case of a decision under paragraph 9(b), the Council.

(3)  An appeal under sub-paragraph (1) must be made before the expiry of the period of 21
days beginning with the day on which the Tribunal’s decision is intimated to the Council
or, as the case may be, the complainer. [514]

9B(1)  Subject to Part 4, the Tribunal may dismiss a regulatory complaint against an authorised
legal business—

(a) without requiring the authorised legal business to answer the allegations made
against it or without holding any enquiry if sub-paragraph (2) applies, or

(b) without hearing parties if the Tribunal are of the opinion upon consideration of the
complaint and other documents that they disclose no case of failure on the part of
the authorised legal business to comply with—

(i) _the practice rules forming part of the rules for authorising and requlating the
legal business made under (or for the purposes of) section 41(1)(a) of the
Requlation of Legal Services (Scotland) Act 2024, or

(ii) the terms on which its authorisation is granted including any conditions or
restrictions imposed in relation to the authorisation.

(2) _ This sub-paragraph applies if—

(a) the Tribunal are of the opinion that the complaint discloses no prima facie case of
failure on the part of the authorised legal business to comply with—

(i) _the practice rules forming part of the rules for authorising and regulating the
legal business made under (or for the purposes of) section 41(1)(a) of the
Requlation of Legal Services (Scotland) Act 2024, or

(ii) the terms on which its authorisation is granted including any conditions or
restrictions imposed in relation to the authorisation, or

(b) the complainer fails to comply with any rule made under section 52.

9C(1) Where under paragraph 9B the Tribunal dismisses a complaint against an authorised legal
business, a person mentioned in sub-paragraph (2) may appeal the decision to the Court.

(2)  The persons are—

(a) in the case of a decision under paragraph 9B(1)(b), the Council,

(b) if paragraph 9B(2)(a) applies, the Council,

(c) if paragraph 9B(2)(b) applies, the complainer.
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(3)  An appeal under sub-paragraph (1) must be made before the expiry of the period of 21
days beginning with the day on which the Tribunal’s decision is intimated to the Council
or, as the case may be, the complainer.

9D(1)  Subiject to Part 4, the Tribunal may dismiss a requlatory complaint against a licensed
provider—

(a) without requiring the licensed provider to answer the allegations made against it or
without holding any enquiry if sub-paragraph (2) applies,

(b) without hearing parties if the Tribunal are of the opinion upon consideration of the
complaint and other documents that they disclose no case of failure on the part of
the licensed provider to—

(i) have regard to the requlatory objectives (as described in section 2 of the
Requlation of Legal Services (Scotland) Act 2024 (and construed in
accordance with section 3 of that Act)),

(ii) adhere to the professional principles (as described in section 4(1) of that Act),

(ii) comply with the requlatory scheme of the Council, or

(iv) comply with the terms and conditions of its licence.

(2) _ This sub-paragraph applies if—

(a) the Tribunal are of the opinion that the complaint discloses no prima facie case of
failure on the part of the licensed provider to—

(i) have regard to the requlatory objectives (as described in section 2 of the
Requlation of Legal Services (Scotland) Act 2024 (and construed in
accordance with section 3 of that Act)),

(ii) adhere to the professional principles (as described in section 4(1) of that Act),

(iii) comply with the requlatory scheme of the Council, or

(iv) comply with the terms and conditions of its licence, or

(b) the complainer fails to comply with any rule made under section 52.

9E (1) Where under paragraph 9D the Tribunal dismisses a complaint against a licensed provider,
a person mentioned in sub-paragraph (2) may appeal the decision to the Court.

(2)  The persons are—

(a) in the case of a decision under paragraph 9D(1)(b), the Council,

(b) if paragraph 9D(2)(a) applies, the Council,

(c) if paragraph 9D(2)(b) applies, the complainer.

(3)  An appeal under sub-paragraph (1) must be made before the expiry of the period of 21
days beginning with the day on which the Tribunal’s decision is intimated to the Council
or, as the case may be, the complainer. [469]

10 The Tribunal shall give notice of the complaint to the solicitor or incorperated-practice
authorised legal business against whom the complaint is made (“the respondent”) and
shall enquire into the complaint, giving him or, as the case may be, it reasonable
opportunity of making his or, as the case may be, its defence.

11 For the purpose of enquiring into the complaint the Tribunal may administer oaths and
receive affirmations; and the complainer and respondent shall each be entitled—

(a) to require the evidence of parties, witnesses and others interested, and
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(b) to call for and recover such evidence and documents, and examine such witnesses,
as they think proper, but no person shall be compelled to produce any document
which he could not be compelled to produce in an action.

12 On a petition by the complainer or the respondent to the Court, or to the sheriff having
jurisdiction in any place in which the respondent carries on business, the Court or, as the
case may be, the sheriff, on production of copies (certified by the Clerk of the Tribunal)
of the complaint and answers, if lodged, together with a statement signed by the clerk
specifying the place and date of the hearing of the complaint and certifying that notice to
that effect has been given to the complainer and to the respondent, and on being satisfied
that it would be proper to compel the giving of evidence by any witness or the production
of documents by any haver, may—

(a) grantwarrant for the citation of witnesses and havers to give evidence or to produce
documents before the Tribunal, and for the issue of letters of second diligence
against any witness or haver failing to appear after due citation;

(b) grant warrant for the recovery of documents; and

(c) appoint commissioners to take the evidence of witnesses, to examine havers, and to
receive exhibits and productions.

Decisions

13 The Tribunal shall set out in their decision—
(@) inthe case of a complaint, the facts proved, and
(b) in the case of a conviction, particulars of the conviction and sentence.

and shall in the case of a complaint add to their decision a note stating the grounds on
which the decision has been arrived at.

14 Every decision on the Tribunal shall be signed by the ehairman Chair [511] or other person
presiding and-shat-subject-to-paragraph-14A.be-published-infull. [471]
14ZA  The Tribunal must publish—

(2) a decision under section 53(1)(a) as respects a conduct complaint suggesting
professional misconduct,

(b) adecision under section 53ZB(1) or (2) where the determination or direction being
appealed against has been published by the Council,

(c) adecision under section 53ZD(1),

(d) a decision under section 53ZE(1) or (2) where the determination or decision being
appealed against has been published by the Council.

14ZB  The Tribunal may publish any other decision of the Tribunal. [471]

121



Solicitors (Scotland) Act 1980 — Keeling schedule

14A

In publishing a decision under paragraph 14ZA or 14ZB the Tribunal must not publish

15

15A

any information about persons, other than the solicitor against whom the complaint was
made, unless the Tribunal considers that it is in the public interest to do so. [471]

A copy of every decision by the Tribunal certified by the clerk shall be sent forthwith by
the clerk to the respondent , the complainer and, as the case may be, the person who made
the complaint as respects which the appeal was made to the Tribunal intimating the right
of appeal available from that decision under this Act.

A copy of every decision by the Tribunal certified by the clerk must be sent to the

16

16A

Commission. [513]
In the case of a decision by the Tribunal—
(a) ordering a solicitor to be struck off the roll; or
(b) ordering a solicitor to be suspended from practice; or

(c) censuring a solicitor or an incerperated-practice authorised legal business; or

(d) fining a solicitor or an incorperatedpractice authorised legal business, or
(da) directing a solicitor to undertake education or training, or

(db) ordering that the practising certificate of a solicitor be subject to such conditions as
they may direct, or [513]

(e) order that the recognition under section 34(1A) of an incorporated practice be
revoked; or

(ea) ordering that the authorisation of a legal business to provide legal services be
withdrawn or subject to conditions [34], or

(f)
@ ..

(h) ordering that an-investment-business—certificate a licence to carry on incidental
financial business [509] issued to a solicitor, a firm of solicitors or an incorporated
practice be—

(i) suspended; or
(if) subject to such terms and conditions as they may direct; or
(iii) revoked,

on the expiration of the days of appeal (if any) without an appeal being lodged or, where
an appeal has been lodged, if and as soon as the appeal is withdrawn or a decision by the
Court is given in terms of subparagraphs (a) to (h) or in the case of a decision of the
Tribunal under section 53(6) or (6B) which has not been varied or quashed by the Court
or under section 53(6A) or (6AA) which has not been varied by the court, the clerk of the
Tribunal shall immediately send to the Council a copy of the decision of the Tribunal
certified by him and a copy of the decision by the Court in any appeal, and the Council

practice 1 e-case-may-beto-the-withdrawal-of theauthorisation
to-provide-legal-services-[35] must comply with paragraph 16A. [513]

When the Council receives a copy of a decision by virtue of paragraph 16, the Council

must—
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16B

(a) qive effect to any order as to striking the solicitor off the roll,

(b) qive effect to any conditions directed by the Tribunal under section 53(5),
53ZAA(4)(c), 53ZB(2)(a)(iii), 53ZD(2)(b) or 53ZE(1)(h) or (2)(q),

(c) qive effect to any direction requiring a solicitor to undertake education or training,

(d) in any other case in relation to a solicitor, cause a note of the effect of the decision
to be entered against the name of the solicitor in the roll,

(e) qive effect to any order revoking the recognition under section 34(1A) of an
incorporated practice, or

(f) _qive effect to the withdrawal of, or imposition of conditions in relation to, the
authorisation of a legal business to provide legal services.

In the case of a decision by the Tribunal—

17

18

18A

(a) relating to the discontinuation of an investigation of a conduct complaint or a
requlatory complaint,

(b) relating to the reinstatement of a discontinued investigation of a conduct complaint
or a requlatory complaint,

(c) directing the Council to carry out their duties under section 42ZA(1),

(d)_directing the Council to propose a new settlement under section 42ZA(1A)(a),
(e) under section 53ZD,
(f)__under section 53ZE,

on the expiration of the days of appeal without an appeal being lodged or, where an appeal
has been lodged, as soon as the appeal is withdrawn or a decision by the Court confirming
the decision of the Tribunal is given, the clerk of the Tribunal must send a certified copy
of the decision of the Tribunal to the Council, and where relevant the Council must give
effect to the decision. [513]

The Council shall forthwith intimate any order striking a solicitor off the roll or
suspending a solicitor from practice to each sheriff clerk and, to the Principal Clerk of
Session, and shall , without prejudice to paragraph 14, cause a notice of the operative part
of the order to be published in the Edinburgh Gazette.

The file of orders under this Act striking solicitors off the roll, suspending solicitors from
practlce or restorlng persons to the roII sh&H—lee—epen—felespeeHen—a{—the—emee—ef—the
- must be
accessmle to and searchable by, the publlc free of charqe bv such electronlc means as
the Council consider appropriate. [501]

Without prejudice to paragraph 18, the Council shall ensure that a copy of every decision

published under paragraph 14 is epenfer-inspection-at-the-office-of-the-Seciety-during
office-hours-by-any-person-without payment-ofany-fee. accessible to, and searchable by,

the public, free of charge, by such electronic means as the Council consider appropriate.
[501]

Expenses

19

Subject to the provisions of Part 1V, the Tribunal may make in relation to any complaint
against a solicitor such order as it thinks fit as to the payment by the complainer or by the
respondent of the expenses incurred by the other party and by the Tribunal or a reasonable
contribution towards those expenses.
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20

21

22

Appeals
23

On the application of the person in whose favour an order for expenses under paragraph
19 is made and on production of a certificate by the clerk of the Tribunal that the days of
appeal against the order have expired without an appeal being lodged or, where such an
appeal has been lodged, that the appeal has been dismissed or withdrawn, the Court may
grant warrant authorising that person to recover those expenses from the person against
whom the order was made.

Such warrant shall have effect for execution and for all other purposes as if it were an
extracted decree of court awarded against the person against whom the order of the
Tribunal was made.

The expenses of the Tribunal so far as not otherwise defrayed shall be paid by the Society
as part of the expenses of the Society.

The foregoing provisions of Part 11 of this Schedule shall apply in relation to an appeal to
the Tribunal under section 10(1B), [502] 42ZA(9), (10), (11) or (12), section 42ZD(1),
section 42E(7) or (8) [469] or section 53D(1) as they apply in relation to a complaint, but
with the following modifications—

(a) for references to a complaint (except in paragraph 14A) there shall be substituted
references to an appeal;

(b) ...
(c) paragraphs 9 and 10 shall not apply;

(ca) in paragraph 11, for the words “complainer and respondent” there shall be
substituted “parties to the appeal”;
(cb) in paragraph 12—
(i) for the words “the complainer or the respondent” there shall be substituted
“any party to the appeal”;

(if) for the word “respondent” where it second appears there shall be substituted

“solicitor—the—tfim-of-sohcHors—or—as-the-case-may-he—the-incorporated
practice or the authorised legal business”;

(iii) for the words “complainer and to the respondent” there shall be substituted
“parties to the appeal”;

(cc) in paragraph 14A(a), after the word “complaint” there shall be inserted “(as respects
which the appeal was made)”;

(cd) in paragraph 15, for the words “respondent, the complainer and, as the case may be,
the person who made the complaint as respects which the appeal was made to the
Tribunal” there shall be substituted “parties to the appeal and, if the person who
made the complaint as respects which the appeal was made was not a party to the
appeal, to that person”;

(ce) in paragraph 16, after paragraph (e) there shall be inserted—; and
(ea) under section 42ZD(2); or
(eb) under section 53ZB(1), (2), (3) or (4); or

(d) in paragraph 19, for the words from the beginning to “respondent” there shall be
substituted The Tribunal may make such order as it thinks fit as to the payment by
any party to the appeal,
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24

24A(1)

Subject to Part 1V, the Tribunal may dismiss an appeal without holding an inquiry if—
(a) they are of the opinion that the appeal is manifestly ill-founded; or
(b) the appellant fails to comply with any rule made under section 52.

Where under paragraph 24 the Tribunal dismisses an appeal the appellant may appeal the

(2)

decision to the Court.

An appeal under sub-paragraph (1) must be made before the expiry of the period of 21

25

26

days beginning with the day on which the Tribunal’s decision is intimated to the appellant.
[514]

Subject to paragraph 26, [502] The Tribunal shall give notice of the appeal to the solicitor;
the-firm-of sohctors-oras the case may he-the-incorporated practice-
legal business, to the person who made the complaint in respect of which the appeal was
made and, as the case may be, to the Council and shall enquire into the matter, giving the
appellant and the complainer reasonable opportunity to make representations to the
Tribunal.

In an appeal to the Tribunal under section 10(1B), the Tribunal must—

General
1@

()

(a) give notice of the appeal to the solicitor and to the Council, and

(b) enquire into the matter, giving the solicitor and the Council reasonable opportunity
to make representations to the Tribunal. [502]

SCHEDULE 5

SCHEDULE 6
Section 66.

TRANSITIONAL AND SAVINGS PROVISIONS

Insofar as—

(a)any agreement, appointment, operation, authorisation, determination, scheme,
instrument, order or regulation made by virtue of an enactment repealed by this Act,
or

(b) any approval, consent, direction or notice given by virtue of such an enactment, or
(c) any complaint made or investigation begun by virtue of such enactment, or

(d) any other proceedings begun by virtue of such an enactment, or

(e) anything done or having effect as if done,

could, if a corresponding enactment in this Act were in force at the relevant time, have
been made, given, begun or done by virtue of the corresponding enactment, it shall, if
effective immediately before the corresponding enactment comes into force, continue to
have effect thereafter as if made, given, begun or done by virtue of that corresponding
enactment.

Where—
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(a) there is any reference in this Act (whether expressed or implied) to a thing done or
required or authorised to be done, or a thing omitted, or to an event which has
occurred, under or for the purposes of or by reference to or in contravention of this
Act, then

(b) that reference shall be construed (subject to its context) as including a reference to
the corresponding thing, done or required or authorised to be done, or omitted, or
to the corresponding events which occurred, as the case may be, under or for the
purposes of or by reference to or in contravention of any of the corresponding
provisions of the repealed enactments.

2 Where any enactment passed before this Act or any instrument of document refers either
expressly or by implication to an enactment repealed by this Act, the reference shall
(subject to its context) be construed as or as including a reference to the corresponding
provision of this Act.

3 Where any period of time specified in an enactment repealed by this Act is current at the
commencment of this Act, this Act has effect as if its corresponding provision has been
in force when the period began to run.

Admission to societies

7 Notwithstanding the repeal by this Act of sections 44 and 45 of the Solicitors (Scotland)
Act 1933 any society may—

(a) admit a solicitor as a member on such conditions as it thinks fit;

(b) accept as a qualification for admission an apprenticeship served under the
provisions of this Act with a solicitor who is not a member.

Powers of societies

8 The repeal of Section 35 of the Solicitors (Scotland) Act 1933 is without prejudice to
powers of control exercisable by any society over its members, being powers the society
were entitled to exercise immediately before 1st March 1934.

In this paragraph and in paragraph 7, “society” means a faculty or society of solicitors in
Scotland, incorporated by Royal Charter or otherwise formed in accordance with law,
other than the Law Society of Scotland.

Saving for non-qualified person to conduct certain proceedings

9 Nothing in this Act shall affect any enactment empowering any person, not being a person
qualified to act as a solicitor, to conduct, defend or otherwise act in relation to any action
or proceedings in any court.

Register of Law Agents

10 Notwithstanding the repeal by this Act of section 18(1) of the Solicitors (Scotland) Act
1933, the Council shall continue to keep in their custody the Register of Law Agents kept
under the Law Agents (Scotland) Act 1873 and any relative documents transferred to their
custody by virtue of section 18(4) of the Solicitors (Scotland) Act 1949.

Certificate of admission

11 Notwithstanding the repeal by this Act of section 14 of the Solicitors (Scotland) Act 1933,
the certificate of admission of a solicitor shall be in writing and signed by a judge of the
Court.
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Chapter

SCHEDULE 7
Section 66.
REPEALS

Short title

Extent of repeal

23 & 24 Geo. 5. c. 21.
24 & 25 Geo. 5. c. 45.
12 & 13 Geo. 6. c. 63.

6 & 7 Eliz. 2. c. 28.
1965 c. 29.

1976 c. 6.

The Solicitors (Scotland) Act 1933.

The Solicitors Act 1934.

The Legal Aid and Solicitors
(Scotland) Act 1949.

The Solicitors (Scotland) Act 1958.
The Solicitors (Scotland) Act 1965.

The Solicitors (Scotland) Act 1976.

The whole Act.
The whole Act.

Part Il and Schedules 4
to 7 except section
25(1), (1A), (3), (4, (5).

The whole Act.
The whole Act.

The whole Act except
section 9.
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