This document relates to the Regulation of Legal Services (Scotland) Bill (SP Bill 25) as
introduced in the Scottish Parliament on 20 April 2023

Regulation of Legal Services (Scotland) Bill

Financial Memorandum

Introduction

1. As required under Rule 9.3.2 of the Parliament’s Standing Orders, this Financial
Memorandum is published to accompany the Regulation of Legal Services Regulation
of Legal Services (Scotland) Bill, introduced in the Scottish Parliament on 20 April 2023.

2. The following other accompanying documents are published separately:
e Explanatory Notes (SP Bill 25-EN);
e a Policy Memorandum (SP Bill 25-PM);
e a Delegated Powers Memorandum (SP Bill 25—-DPM);

e statements on legislative competence by the Presiding Officer and the
Scottish Government (SP Bill 25-LC).

3. This Financial Memorandum has been prepared by the Scottish Government to
set out the costs associated with the measures introduced by the Bill. It does not form
part of the Bill and has not been endorsed by the Parliament.

The Bill

Background

4. In December 2015, the Law Society of Scotland submitted a paper entitled “The
Solicitors (Scotland) Act 1980 Case for Change’’ to Scottish Ministers, which set out
proposals for developing primary legislation that would deliver reforms to their
regulatory powers. The stated intention behind those proposals was to support growth
in the legal services sector, through a more modern and proportionate approach to
regulation, and to strengthen consumer protection.

1 The Solicitors (Scotland) Act 1980, The case for change
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5. In 2016, the Scottish Legal Complaints Commission published a paper setting
out its priorities for reform.? In which it raised concerns that the statute underpinning the
legal complaints system is too restrictive and unable to act in a proportionate and risk-
based way, adding undue cost and time for consumers and legal professionals. The
Scottish Legal Complaints Commission sought that a ‘framework’ Act be introduced,
which would not prescribe administrative processes in primary legislation.

6. To further develop views on potential reforms, the Scottish Government
established an independent review of the regulation of legal services. That review was
taken forward by an independent panel chaired by Esther Roberton. In October 2018,
‘Fit for the Future — the Report of the Independent Review of Legal Services Regulation
in Scotland’® was published. The ‘Roberton report’ made 40 recommendations intended
to reform and modernise the current regulatory framework to ensure a proportionate
approach, supporting growth and competitive provision in the legal services sector,
whilst placing consumer interests at its heart.

7. The Scottish Government response to the Roberton report was published in June
2019.4 Analysis of the Roberton report established that while many of the
recommendations were widely supported, the primary recommendation largely
polarised the views of those in the legal and consumer landscape. As a result, the
Scottish Government made the commitment to issue a public consultation based on the
recommendations made by the Roberton report, with the intention of seeking to build
consensus on the way forward.

Consultation

8. The public consultation set out three possible models for change — one based on
the primary recommendation from the Roberton Review, and two alternatives. All
options focus on the way in which legal services are regulated in Scotland, and the
operation of the complaints process. The consultation sought views on these different
options. The consultation was open for 12 weeks, running from 1 October to 24
December 2021. A series of eight online focus group events were also conducted to
gather feedback.

9. The analysis highlighted that all respondents, regardless of affiliation, shared as
a common aspiration, the need for any future model to be transparent, open to public
scrutiny and efficient to ensure that justice remains accessible to all.

2 Reimagine regulation: SLCC priorities for a consultation on legal services regulation.pdf
(scottishlegalcomplaints.org.uk)

3 Legal services regulation: independent report - gov.scot (www.gov.scot)

4 Independent review of legal services regulation in Scotland: our response - gov.scot (www.gov.scot)
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10. A number of bodies and organisations were engaged in the development of the
consultation proposals, prior to publication of the consultation, throughout the 12-week
consultation process and after. These included:

e The Law Society of Scotland (the Law Society / LS0S)
e The Scottish Legal Complaints Commission (SLCC)

e The Faculty of Advocates (the Faculty / FoA)

e The Association of Commercial Attorneys (ACA)

e  Which?

e The Competition and Markets Authority (CMA)

e Citizens Advice Scotland (CAS)

e Scottish Legal Complaints Commission Consumer Panel

11.  The responses to the consultation may be broken down by organisational sector:

Number Percent

Legal services provider 29 51%
Professional body 13 23%
Public body/sector 6 11%
Consumer body/panel 3 5%
Third sector 2 3%
Legal services regulatory body 1 2%
Other 3 5%
Total 57 100%




This document relates to the Regulation of Legal Services (Scotland) Bill (SP Bill 25) as
introduced in the Scottish Parliament on 20 April 2023

The current regulatory framework

The Lord President of the Court of Session

12. The Lord President of the Court of Session is the head of the Judiciary in
Scotland. The Lord President has responsibilities in relation to the regulation of the legal
profession and has a regulatory function in relation to the Scottish Legal Complaints
Commission (‘the SLCC’).%

13.  The Lord President has oversight for prescribing the criteria and procedure for
admission to the legal professions, the approval of changes to practice rules in relation
to the legal professions and an overarching role in the regulatory framework.

The Law Society of Scotland (“Law Society”)

14. The Law Society’s membership comprises largely of solicitors and solicitor-
advocates. The independent Regulatory Committee of the Law Society is accountable
to, but independent of the Law Society’s Council (its governing body). The
establishment of an independent Regulatory Committee was a requirement of the Legal
Services (Scotland) Act 2010 (“the 2010 Act”) and exercises the Council’s regulatory
functions as set out in section 3F of the Solicitors (Scotland) Act 1980 (“the 1980 Act”).
The Council must ensure its regulatory functions are exercised independently and
properly, including with a view to achieving public confidence.

15.  The 1980 Act sets out that the Law Society has statutory responsibility for the
promotion of the interests of the solicitor profession in Scotland and the interests of the
public in relation to that profession.

The Scottish Solicitors’ Discipline Tribunal (“SSDT”)

16. The SSDT is an independent body which deals with serious disciplinary issues
that arise within the Scottish legal profession. As a formal judicial body, the SSDT is
constituted under the provisions of the 1980 Act.® The Law Society is responsible for
investigating cases of misconduct against solicitors and other legal professionals that it
regulates and can decide to prosecute more serious cases of professional misconduct
before the SSDT.

5 The SLCC must consult with the Lord President on appointing members and on rule changes to practice
and procedure. The Legal Profession and Legal Aid (Scotland) Act 2007 also sets out that the Lord
President may, by written notice, remove the chairing member of the SLCC from office in certain
circumstances.

6 See sections 50 to 54 and schedule 2.
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The Faculty of Advocates (“Faculty”)

17.  The Court of Session has delegated responsibility for the regulation of advocates
to the Faculty. Professional rules for advocates must be approved by the Lord President
and cannot be revoked unless the Lord President has given approval. The Lord
President retains an important role in connection with the Faculty’s disciplinary
procedures and also appoints the Chair of the Faculty’s Disciplinary Tribunal.”

18.  The Faculty’s Complaints Committee, Investigating Committee and Disciplinary
Tribunal comprise of members of the Faculty and lay members.® A panel of lay
members are nominated by Scottish Ministers® and from which lay persons are drawn
to make up a committee or tribunal. Complaints about the conduct of advocates are
made in the first instance to the SLCC. If the SLCC considers that the complaint
concerns the conduct rather than professional services of an advocate, then it is
remitted to the Faculty for investigation. Such complaints are dealt with firstly by the
Faculty’s Complaints Committee and then, where appropriate, the Investigating
Committee and, where a complaint is upheld, the Disciplinary Tribunal.

The Association of Commercial Attorneys (“ACA”)

19. A body may apply to acquire and exercise rights to conduct litigation on behalf of
the public and rights of audience through the Law Reform (Miscellaneous Provisions)
(Scotland) Act 199010 (“the 1990 Act”). The ACA are, to date, the only body to have
done so. Any application for such rights must be made to the Scottish Ministers and the
Lord President.

20. The ACA is comprised of, and responsible for the regulation of, commercial
attorneys. Members of the ACA must have a legal qualification and a professional or
construction qualification. Members are required to have relevant construction and
litigation experience as an architect, quantity surveyor or engineer. Members are
officers of the court and can appear in the Sheriff Court in matters relating to
construction and building law. They are subject to the regulatory oversight of the SLCC
in the same way as other legal professionals. The ACA’s regulatory scheme was
approved in 2009'" and revised in 2019.2

7 See Rule 96(a) of the Faculty of Advocates Disciplinary Rules 2019 — available at
http://www.advocates.org.uk/making-a-complaint/the-disciplinary-rules.

8 The Disciplinary Committee is also chaired by either a retired member of the Judicial Committee of the
House of Lords or a Justice of the UK Supreme Court or a retired Senator of the College of Justice (or
other appropriate person).

9 Ibid. See Rules 94(a)(ii), 95(a) and 96(c).

10 See sections 25 to 27.

11 Act of Sederunt (Sections 25 to 29 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990)
(Association of Commercial Attorneys) 2009

12 Association of Commercial Attorneys: revised scheme - gov.scot (www.gov.scot)
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The Scottish Legal Complaints Commission (“SLCC”)

21. The SLCC is a non-departmental public body, with a Board appointed by Scottish
Ministers (in consultation with the Lord President). The SLCC operates independently of
the government, and the Scottish Ministers have no powers to intervene in operational
or adjudicative matters.'® The Scottish Ministers’ main roles are the approval of board
member appointments, approving the location of the organisation, sending the
statement of accounts to the Auditor General, and laying the audited accounts in
Parliament. The SLCC is required to consult the Scottish Ministers on the budget for
the next financial year. The SLCC requires to consult the legal profession each year as
to the amount of the levy on the profession, which is used to fund the SLCC and the
legal complaints process.

22. The SLCC acts as a single gateway for all complaints against legal professionals
in Scotland. It investigates and resolves complaints about inadequate professional
services, remits complaints about the conduct of lawyers to the relevant professional
organisation™ (“RPQ") (e.g. conduct complaints against solicitors are remitted to the
Law Society) and has oversight of complaint handling across the profession.

The current complaints system

First tier complaints

23. Thefirst stage in the legal complaints process requires any person who wishes to
make a complaint, to raise the matter directly with the legal professional or legal firm the
complaint relates to. This is described as a ‘first-tier complaint’ and is intended to allow
the legal professional or legal firm an opportunity to resolve the matter with the
complainer in the first instance.'® If a complaint is not resolved at this stage, a
complainer may then raise that matter with the SLCC.

The single gateway

24.  Under the 2007 Act, the SLCC is the gateway for all complaints against legal
practitioners in Scotland. After assessing the eligibility of a complaint (for example
whether a complaint is time-barred or is vexatious), the SLCC categorises it as either a

3 The SLCC is held to account by the Scottish Parliament under the terms of its founding Act, in that the
Statement of Accounts of the SLCC is subject to audit by the Auditor General for Scotland and the
audited statement is laid before Parliament in accordance with such directions as may be given by
Scottish Ministers. The SLCC must also prepare an annual report on its functions and submit that report
to the Scottish Ministers as soon as practicable after the end of each financial year.

4 The RPOs are currently the Law Society, Faculty and ACA.

5 The Commission is able to accept a complaint before it has been made to the legal professional/firm in
certain circumstances as determined by its rules.
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services complaint or conduct complaint.'® An example of a common services complaint
may include poor communication which resulted in an avoidable delay, while a conduct
complaint may relate to a legal professional breaching their professional rules by
operating without instructions or failing to meet a court-mandated deadline. There is
also scope for a complaint to contain elements of both inadequate services and poor
conduct.

25.  Services complaints are then investigated and determined by the SLCC while
conduct complaints are sent to the respective professional organisations for
investigation and determination (i.e. the Law Society will investigate conduct complaints
relating to solicitors).

Who complaints can be raised against

26. The SLCC receives complaints against legal practitioners as defined in the 2007
Act. Currently complaints can only be received against those who are regulated by
either the Law Society, the Faculty or the ACA. Complaints against individuals or
bodies who are providing legal services but are unregulated cannot be considered by
the SLCC (for example, will writing services provided by individuals who are not
solicitors).

Triage

27. The requirements on the SLCC to categorise a complaint as relating to services
or conduct, and determine its eligibility, are set out in statute and must be carried out in
a specified order, irrespective of the nature of the case. When the SLCC receives a
complaint, and before it may investigate, it must first consider whether it has been made
prematurely (i.e. before first-tier stage). If the complaint has not been made
prematurely, the 2007 Act requires the SLCC to categorise it as either a ‘conduct’ or a
‘services’ complaint. Once the complaint has been categorised, the 2007 Act also
places a duty on the SLCC to consider whether the complaint has been made timeously

18 ‘Inadequate professional services’ is defined at section 46 of the 2007 Act as “professional services
which are in any respect not of the quality which could reasonably be expected of a competent legal
professional. ‘Unsatisfactory professional conduct’ is defined at s46 of the 2007 Act as “conduct by a
solicitor which is not of the standard which could reasonably be expected of a competent and reputable
solicitor but which does not amount to professional misconduct and which does not comprise merely
inadequate professional services. ‘Professional misconduct’ is not defined in statute. However, the
following test is applied by the Law Society (and the SSDT): “There are certain standards of conduct
expected of competent and reputable solicitors. A departure from these standards which would be
regarded by competent and reputable solicitors as being serious and reprehensible may properly be
categorised as professional misconduct. Whether or not the conduct complained of is a breach of rules or
some other actings or omissions the same question falls to be asked and answered and in every case it
will be essential to consider the whole circumstances and the degree of culpability which ought properly
to be attached to the individual against whom the complaint is made”.
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and whether it is ‘frivolous’, ‘vexatious’ or ‘totally without merit’ before it may be
investigated.'”

28. The 2007 Act also requires that written notices are issued to notify the parties to
the complaint of each decision which has been made.®

29. This means that at multiple stages of the complaint process a period of 28 days
must elapse to allow time to appeal, before progressing to the next stage, or test, in the
process.

30. This process can be time consuming for both the complainer and the legal
practitioner. It also has the effect of potentially delaying a clearly serious complaint from
being investigated swiftly as the SLCC must proceed through the initial stage, or tests,
of assessing the complaint before an investigation can be commenced.

31.  As a comparison in respect of England and Wales, Section 137(1) of the Legal
Services Act 2007 states that a complaint is to be determined “by reference to what is,
in the opinion of the ombudsman making the determination, fair and reasonable in all
the circumstances of the case”."®

32. Where a complaint appears to contain elements of both poor conduct and
inadequate services in respect of the same issue (referred to as a ‘hybrid issue
complaint’) there is no provision in the 2007 Act to enable it to be progressed jointly in a
way which would allow both elements to be investigated. In order to address this
deficiency, the SLCC developed its own process to deal with hybrid issue complaints.
However, a court found in a 2016 case?? that the 2007 Act did not allow the SLCC to
determine that a complaint is a hybrid issue complaint. The court further indicated that
where there is any suggestion of a conduct issue within a complaint, then the complaint
needed to be treated as a conduct issue complaint.

33. Where a complaint contains elements of both inadequate services and poor
conduct, some argue that the requirement to treat the complaint as relating to conduct
means that complainers miss the opportunity for the inadequate services element to be
dealt with. Services complaints are progressed within a context of reparation to the
complainer and can result in the complainer receiving compensation of up to £20,000 or
rectification of the error or omission complained of. By contrast, conduct complaints

17 Eligibility (scottishlegalcomplaints.org.uk)

8 In support of appeal rights, and to enable a complainer to make an informed decision on whether or not
to appeal, the SLCC is required to provide detailed reasoning for their decisions taken at each stage of
the process.

9 Qur approach to determining complaints (legalombudsman.org.uk)

20 Anderson Strathern LLP v Scottish Legal Complaints Commission 2016 SLT 967.
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focus on discipline of the legal practitioner who may be censured, fined or struck off.
Compensation can be awarded but at a lesser level.

Investigation of service complaints

34. Where the SLCC is investigating a services complaint, it may seek agreement
between the parties to the complaint to settle the complaint, through a combination of
conciliation or optional mediation. A settlement may be proposed to the parties and, if
accepted by both, it will be resolved and not proceed to determination. If not accepted
by either party, it will proceed to determination. This function must be carried out by a
determination committee comprised of the SLCC'’s legal and non-legal members. This
decision is appealable to the Court of Session.

Sanctions in respect of service complaints

35. The SLCC may impose the following sanctions where a service complaint has
been upheld:

e Fees - a reduction or refund of fees (and VAT or other costs) charged by the
legal practitioner.

e Compensation for loss, inconvenience or distress — compensation for
complainers directly affected by the inadequate professional services.

e Putting it right - the firm carries out work, or takes other action, to correct
what has gone wrong or take other action specified by the Commission.

e Competence — where the Commission feels a practitioner does not have
enough competence in the law or legal practice, it can report the matter to
the RPO.

Compensation values?’

36. Interms of compensation for inconvenience and loss, the most common
compensation amounts are between £150-£500, while the average is between £1,000-
£1,200. With regard to compensation for actual loss, the average amounts of
compensation are higher than for inconvenience and distress. However, the SLCC
compensates for inconvenience and distress ten times more than actual loss.

37.  The total limit on the compensation payable to a complainer is £20,000 but it is
very rare for the compensation to be £20,000.

21 Based on SLCC trends between 2016 and 2019 Action we might take (scottishlegalcomplaints.org.uk)
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Investigation of conduct complaints

38.  The regulators separately investigate conduct complaints. Conduct can be further
considered as unsatisfactory professional conduct (UPC) or professional misconduct.
Matters relating to UPC are usually determined by a complaints committee of a
regulator, while professional misconduct is usually considered by the relevant Discipline
Tribunal. There is not a single set of rules which all regulators must follow, with separate
rules for the Law Society,?? Faculty,?® and ACA.?* Decisions in respect of UPC may be
appealed to the relevant tribunal.

Sanctions in respect of conduct complaints

39.  Similarly, the rules around sanctions for each branch of the profession differ
slightly based on their disciplinary rules and procedures. In general terms an upheld
UPC complaint may result in a censure, a fine, an award of compensation to the
complainer or an order to undergo training. The maximum compensation award in
compensation cases in respect of solicitors is £5,000.2° The Faculty discipline rules sets
out that a maximum award of £15,000 may be made in compensation.2®

Handling complaints

40.  While it is the responsibility of the regulators to investigate conduct complaints
against their members, the SLCC has the power to investigate a complaint about how a
regulator dealt with a conduct complaint. This is referred to as a handling complaint.
Where a handling complaint is upheld, the SLCC may make certain recommendations
which the regulator may comply with. If it fails to comply with the recommendations, the
SLCC may direct it to comply. The SLCC may seek an order from the court where the
regulator fails to comply with such a direction.?”

The cost of legal services regulation

41. The Roberton report found that there is no comprehensive information publicly
available on the total cost of the current regulatory framework, and that it is difficult to
estimate the overall cost of regulation for all legal professionals in Scotland as the
different bodies with roles in the system have different accounting years and publish
that information at different times. Information is not publicly available for all of the
bodies in the regulatory framework. In addition, in the current structure in Scotland there
is a financial element that is difficult to quantify, this is the voluntary contribution of legal
members in respect of regulatory functions. This relates to core aspects of regulation,

22 How we investigate conduct complaints | Law Society of Scotland (lawscot.org.uk)
23 Faculty - disciplinary-rules-june-2019.pdf (advocates.org.uk)

24 Association of Commercial Attorneys: revised scheme - gov.scot (www.gov.scot)
25 Solicitors (Scotland) Act 1980 (legislation.gov.uk)

26 disciplinary-rules-june-2019.pdf (advocates.org.uk)

27 See section 25 of the 2007 Act (and section 57E in relation to licensed providers).
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such as setting admission requirements to the profession, setting professional
standards and rules, and consideration of conduct complaints.

42. A key outcome of the Roberton report was that there should be increased
transparency in respect of the regulation of legal service. This financial memorandum
seeks to provide a best estimate of the cost of the current system, based on information
that is publicly available, and based on stakeholder comments. The Bill seeks to ensure
that regulators will be required to be more transparent about the cost of regulation in the

future.

Table 1

Current annual regulatory cost

Most recent figures

Scottish Legal Complaints Commission® | £3.9m?°
Law Society of Scotland £5.6m30
Scottish Solicitors’ Discipline Tribunal £196,7163"
Faculty of Advocates £400,00032

Association of Commercial Attorneys

No information is available for the ACA

but is estimated to be minimal.

Approximate total regulatory fund £10 million

43. As a comparison, the legal regulatory framework in England and Wales is
significantly different than in Scotland, however costs are broadly similar after adjusting
to take account of populations. In total, legal services regulation in England and Wales
costs approximately £97m. Applying a population share to this would give a cost of
around £9m per annum.33

28 evy on legal services regulators.

29 SLCC Annual Report and Financial Statements 2021-2022 (scottishlegalcomplaints.org.uk)

30 Source, Law Society of Scotland

31 Scottish Solicitors’ Discipline Tribunal, Annual Report, Year ended 31 October 2021

82 Source, estimated regulatory costs based on Faculty membership fees.

33 A population share is taken by taking the population of Scotland (5.5 million people) and dividing by the
population of England and Wales (59.6 million people). Population data available from ONS: Population
estimates for the UK, England, Wales, Scotland and Northern Ireland - Office for National Statistics

(ons.gov.uk)
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Table 2

Regulatory Body
(England and Wales)

Role

Indication of
Budget

Legal Services Board

The Legal Services Board is the
oversight regulator of legal services in
England and Wales

£4.2m (2021-22)%

Solicitors Regulation

Approved Regulator for Solicitors

£ 60.5m (2022-

Authority 23)3%
Bar Standard Board Approved Regulator for Barristers £ 12.8m (2022-
23)36
Legal Ombudsman Investigates complaints £15.3m (2022-
about lawyers in England and Wales 23)%

Solicitors Disciplinary
Tribunal

Adjudicates upon alleged breaches of
the rules and regulations applicable to
solicitors and their firms

£4.2m (2023)3

Approximate total
regulatory fund

£97m

What the Bill does and its key themes

44. The Bill makes provision in relation to the regulation of legal services. It has five

Parts.

e Part 1 makes provision in respect of the objectives of legal services
regulation and the professional principles which apply to persons providing
legal services and those who regulate the provision of legal services in
Scotland. Part 1 also introduces a two-category regulatory framework which
imposes requirements on all legal services regulators and provides measures
for Ministers to review regulatory performance in certain circumstances.

e Part 2 creates a requirement for legal businesses to be authorised by a
category 1 regulator to provide legal services and for category 1 regulators to
produce a regulatory scheme for the authorisation and regulation of legal

businesses.

34 LSB Business Plan 2022 2023 (legalservicesboard.org.uk)

35 SRA | Business Plan and budget (November 2022-October 2023) | Solicitors Requlation Authority

36 Business-Plan-2022-2023.pdf (barstandardsboard.org.uk)

37 2022-23-olc-business-plan-and-budget-final.pdf (legalombudsman.org.uk)

38 SDT Decision letter (legalservicesboard.org.uk)
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e Part 3 makes provision for dealing with complaints in connection with legal
services.

e Parts 4 and 5 make miscellaneous and general provisions.

45.  The overarching policy objective of this Bill is to provide a modern, forward-
looking legal services regulation framework for Scotland that will best promote
competition, innovation, and the public and consumer interest in an efficient, effective,
and independent legal sector. The Bill will implement a number of key
recommendations from the ‘Independent Review of Legal Services Regulation in
Scotland’ by Esther Roberton (the Roberton report).

46. The key themes of the Bill relate to the following:
e Regulatory objectives and professional principles
e Legal services regulatory framework
e Standards, monitoring & reporting
o Definition of legal services / reserved activity
e Business structures
e Rights to litigate & rights of audience
e Entity regulation
e Title regulation
e Legal tech

e Client protection fund (Guarantee Fund) & professional indemnity insurance
(Master Policy)

e |Legal complaints system

Regulatory objectives and professional principles

47. The Roberton report set out that the new model should be designed around the
delivery of regulatory objectives and professional principles which should be set out in
primary legislation.

48. The Scottish Government has carefully considered the Roberton report and has
undertaken discussions with key stakeholders on the relevance of existing regulatory
objectives and professional principles contained in the 2010 Act. This collaborative
approach is designed to bring about strategic change and a clear vision for the future
regulatory structure.
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49. The analysis of the consultation responses indicates support for the introduction
of a modern set of regulatory objectives and professional principles that would apply to
all branches of the legal profession, and which support an increased focus on quality,
improvement and proportionate risk-based regulation, while also incorporating the
Better Regulation Principles and Consumer Principles throughout its areas of
responsibility.

50.  Section 2 of the Bill sets out the regulatory objectives. Section 3 of the Bill sets
out the application of the regulatory objectives, integrating the consumer principles, and
incorporates the Better Regulation principles. The regulatory principles set out that the
regulatory functions should be exercised in a way that is transparent, accountable,
proportionate and consistent, and targeted only at cases in which action is needed, and
that regulatory functions should be exercised in a way that contributes to achieving
sustainable economic growth, except to the extent that it would be inconsistent with the
exercise of such functions to do so.

51.  Section 4 of the Bill sets out that the professional principles which apply to legal
professionals should:

e support the proper administration of justice,
e act with independence (in the interests of justice),
e act with integrity,
e actin the best interests of their clients (and keep clients’ affairs confidential),
¢ maintain good standards of work,
e where:
e exercising a right of audience before any court, or
e conducting litigation in relation to proceedings in any court,
e comply with such duties as are normally owed to the court by such persons,
e meet the person’s obligations under any relevant professional rules,

e act in conformity with professional ethics.

52.  The Bill makes provision for the Scottish Ministers to modify the regulatory
objectives and the professional principles. Under section 5 Ministers may add, amend,
or remove a regulatory objective or professional principle. Prior to making regulations
under this section, the Scottish Ministers must consult the Lord President, each
category 1 and category 2 regulator, each approved regulator of licensed providers, the
Scottish Legal Services Commission, the independent advisory (consumer) panel of the
Commission and the Competition and Markets Authority.

14



This document relates to the Regulation of Legal Services (Scotland) Bill (SP Bill 25) as
introduced in the Scottish Parliament on 20 April 2023

Costs on the Scottish Administration

53. The proposals at sections 2 to 5 of the Bill are not thought to have the potential to
result in costs to the Scottish Administration other than those associated generally with
the enactment of any new legislation. These are, for instance, printing and publication
costs and which are regarded as routine running costs rather than being attributable to
the Bill.

Costs on local authorities

54.  Local Authorities employ legal professionals such as solicitors, however it is not
anticipated that there will be any costs for local authorities as a result of these proposals
as a result of sections 2 to 5 of the Bill. Legal professionals already require to act in a
way compatible with these principles.

Costs on other bodies, individuals and businesses

55. The Law Society advise that any significant rules and guidance rewrite to reflect
outcomes based regulatory objectives and principles may result in a one-off cost of
around £250,000 to the Law Society. This figure is based on their understanding of rule
revisions. A significant change to the Law Society rules and guidance may also have a
direct financial impact on the profession as solicitors would need to educate themselves
on the new approach and amend their own compliance systems and processes, which
may carry associated costs. However, it is difficult to estimate the impact on likely costs,
if any, without first understanding the extent to which the Law Society will require to
revise its own rules.

Legal services regulatory framework

56.  The Bill will implement a modern, forward-looking model for legal services
regulation. Building on the existing framework a two-category system for legal services
regulators will provide a proportionate and risk-based approach, while allowing the
framework to adapt to changes in the market.

57.  The Bill retains and builds upon the current oversight role of the Lord President
and the Court of Session in the legal services regulatory framework securing the
independence of the legal profession. Key duties include prescribing the criteria and
procedure for admission to the legal professions, the approval of changes to practice
rules in relation to the legal professions and overseeing the appointment of various
governance roles in the regulatory framework. Key elements of the Lord President’s role
include:

e prescribing the criteria and procedure for admission to the legal professions,
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e the approval of changes to practice rules in relation to the legal professions,

e overseeing the appointment of various governance roles in the regulatory
framework,

e approval of measures proposed to be taken by the Scottish Ministers in
relation to a category 1 or 2 regulator,

e a consultation role before the Scottish Ministers exercise regulation-making
powers to make certain changes to the Bill of the 1980 Act,

e a power to revoke special rule changes made by a regulator in relation to a
legal services provider.

Regulatory categories

58.  Section 8 of the Bill makes provision for legal services regulators to be assigned
as either a category 1 or category 2 regulator. The three existing regulators of legal
services in Scotland are assigned by the Bill as:

e the Law Society is assigned to category 1,
e the Faculty is assigned to category 2,

e the Association of Commercial Attorneys is assigned to category 2.

59.  Any new regulator that has an application for accreditation approved under
Chapter 3 of the Bill will be assigned to either category 1 or category 2 by the Scottish
Ministers. In adopting a risk-based and proportionate approach, consideration would
require to be given to the following by Scottish Minsters when determining the
appropriate category for new entrants to the sector:

e The type and range of legal services that are to be regulated,

e Whether the legal services are to be provided directly to members of the
public,

e The number of legal services providers that the regulator regulates (or is
likely to regulate).

Category 1 regulators

60. Category 1 regulators would be those regulators with a significant membership or
whose members provide largely consumer-facing services. Such regulators must
exercise their regulatory functions independently of their other functions and properly in
all respects (with a view to achieving public confidence). The Bill requires the regulators
to review their status annually, other bodies that could be designated as category 1
could include existing or new regulators whose members provide legal services directly
to the public and who may form legal firms.
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61.  Section 9 of the Bill sets out that where a category 1 regulator has functions
other than regulatory functions it must establish an independent regulatory committee to
discharge its regulatory functions. The category 1 regulator must ensure that the
committee is adequately funded and resourced to be able to carry out its functions. The
regulatory committee must determine its own structure, governance arrangements and
priorities.

62. Section 14 sets out that a category 1 regulator must establish and maintain a
fund for the purpose of making grants to compensate persons who suffer financial loss
by reason of dishonesty by a legal services provider regulated by the regulator (or a
provider it regulated at the time the dishonesty occurred). It is for the category 1
regulator or, where applicable, its regulatory committee, to determine whether to make
payments from the fund. Where a category 1 regulator has a regulatory committee, the
fund must be under the management and control of that committee.

63. Section 18 sets out that each category 1 and category 2 regulator must have
rules concerning professional indemnity insurance for the legal services providers it
regulates against any kind of professional liability.

64. Section 13 requires a category 1 regulator (or, where applicable, its regulatory
committee) to prepare a report on the exercise of its regulatory functions as soon as
practicable after the end of each reporting year. The report must include information
demonstrating how it is complying with the regulatory objectives including, in particular,
how compliance is ensured in the handling of complaints, information as to how the
regulator (or its committee) is carrying out its regulatory functions, a statement on the
strategic priorities of the regulator (or its committee) for the next reporting year in
relation to its regulatory functions, a copy of the regulator’s (or its committee’s) annual
accounts (insofar as they are relevant to the carrying out of regulatory functions), and
other key information as specified at subsection 2. When preparing an annual report, a
category 1 regulator, or where applicable, its regulatory committee must consult the
Lord President, and the Consumer Panel. A copy of each annual report prepared under
this section must be sent to Scottish Ministers who will publish the report and lay a copy
of it before the Scottish Parliament.

65. The Bill provides that the work of regulatory committees would become subject to
freedom of information (FOI) requirements in exercising administrative regulatory
authority. This stems from the ‘Freedom of Information International Review: Scope of
Bodies Included’,*® which suggests that bodies who exercise administrative authority,
including professional licensing and standard setting organisations, could be an area
where the law could be extended to be subject to FOI requirements. Responses to the
‘Consultation on Freedom of Information extension of coverage’ supported extending

3% Freedom of Information International Review: Scope of Bodies Included
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the coverage of FOI to the Law Society, and bodies who have regulatory bodies.*° In its
post-legislative scrutiny of the Freedom of Information (Scotland) Act 2002, the Scottish
Parliament Public Audit and Post-legislative Scrutiny Committee recognised that FOI
has brought important benefits in terms of greater transparency and accountability.*!
This aligns with a number of other professional regulators subject to FOI legislation,
such as the General Teaching Council for Scotland, the General Medical Council and
the Scottish Social Services Council.

66. The Bill provides at section 9 that, except where provided for in an enactment,
the governing body and regulatory committee of a category 1 regulator are to agree
arrangements for resolving any disputes that may arise between them. Any
disagreement between the Law Society Council and the regulatory committee is subject
to arbitration.4?

Category 2 regulators

67. Category 2 regulators would be those regulators whose membership is less
consumer-facing or more specialist in nature in terms of the legal work undertaken, and
whose membership is comparably less in number such as advocates and commercial
attorneys. Therefore, the Bill places the Faculty and ACA as category 2 regulators.

68. In this category, it would be considered disproportionate to the size and lack of
direct consumer contact for such regulators to establish and then delegate its regulatory
function to a regulatory committee. The Bill imposes requirements on category 2
regulators at section 15, such as a duty to exercise regulatory functions independently
of other functions, ensuring that sufficient resources are allocated to the exercise of its
regulatory functions and regular reviews of how effectively it is exercising its regulatory
functions.

69. Category 2 regulators will also require to produce an annual report at section 16
which will include key information such as how the regulator is complying with the
regulatory objectives, information as to how the regulator is carrying out its regulatory
functions and a summary of the costs incurred by the regulator in carrying out its
regulatory functions. The report must be published electronically, most likely on its
website. As described above, category 2 regulators will also need to ensure relevant
professional indemnity insurance arrangements are in place.

40 Consultation on Freedom of Information extension of coverage : Consultation Analysis (www.gov.scot)
41 Post-legislative scrutiny: Freedom of Information (Scotland) Act 2002 (azureedge.net)
42 Section 3D of the 1980 Act.
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The Scottish Legal Services Commission

70.  The Bill at section 51, renames the SLCC as the Scottish Legal Services
Commission (“the Commission”). This organisation will retain its core function as the
single gateway for all complaints about the provision of 