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Housing (Scotland) Bill
[As amended at Stage 2]

Supplementary Delegated Powers Memorandum

Introduction

1. This supplementary Delegated Powers Memorandum has been prepared by the
Scottish Government in accordance with rule 9.7.9 of the Parliament’s Standing Orders to
assist the Delegated Powers and Law Reform Committee in its consideration of the
Housing (Scotland) Bill (“the Bill”). This memorandum describes provisions in the Bill
conferring power to make subordinate legislation which were either introduced to the Bill or
amended at Stage 2. It should be read in conjunction with the Delegated Powers
Memorandum published to accompany the Bill on introduction.

2. The contents of this memorandum are entirely the responsibility of the Scottish
Government and have not been endorsed by the Scottish Parliament.

Provisions conferring power to make subordinate legislation
introduced or amended at Stage 2
3. The amended or new delegated powers in the Bill are listed below, with a short

explanation of what each power allows, why the power has been taken in the Bill and why
the selected form of Parliamentary procedure has been considered appropriate.

Delegated powers

Section 6(1): Power to issue guidance about carrying out of
assessments of rent conditions

Power conferred on: Scottish Ministers
Power exercisable by: Guidance
Parliamentary procedure: No procedure
Revised or new power: Revised power
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Provision

4. Section 6(1) provides a power for the Scottish Ministers to issue guidance for local
authorities about the carrying out of assessments of rent conditions. Section 6(3) obliges
the Scottish Ministers to consult certain persons before issuing this guidance. By virtue of
a Stage 2 amendment, the list of consultees in section 6(3) was extended so as to oblige
Ministers to consult with persons who appear to them to understand the impact of rent
increases in rural areas. A further Stage 2 amendment of section 6 provides that the duty
to consult in section 6(3) may be met by consultation carried out before section 6 comes
into force (see section 6(3A)).

Reason for revising power

5. The amendment to the list of consultees is designed to ensure that the needs of
those in rural areas are considered in the preparation of guidance under section 6. The
amendment enabling pre-commencement consultation to count towards the duty to consult
is designed to enable guidance to be produced quickly after commencement.

Choice of procedure

6. Guidance issued by the Scottish Ministers is not subject to parliamentary procedure.
The Scottish Ministers are required to consult before issuing guidance under these
provisions and any guidance issued must be published.

Section 7(1): Power to issue guidance about reports

Power conferred on: Scottish Ministers
Power exercisable by: Guidance
Parliamentary procedure: No procedure
Revised or new power: Revised power

Provision

7. Section 7(1) was amended at Stage 2 to convert the power for the Scottish Ministers
to issue guidance for local authorities about the reports to be prepared following
assessments of rent conditions to a duty to issue such guidance. By virtue of a Stage 2
amendment, guidance must now include provision about the eligible reasons for the
recommendations which may be given in the local authority’s report (see section 7(1A)). A
further Stage 2 amendment of section 7 provides that the duty to consult in section 7(3)
may be met by consultation carried out before section 7 comes into force (see section
7(3A)).

Reason for revising power

8. The amendment to the guidance-making power is designed to provide clarity for
landlords and tenants as to the reasons why rent control could be recommended by a local
authority. The amendment enabling pre-commencement consultation to count towards the
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duty to consult is designed to enable guidance to be produced quickly after
commencement.

Choice of procedure

9. Guidance issued by the Scottish Ministers is not subject to parliamentary procedure.
The Scottish Ministers are required to consult before issuing guidance under these
provisions and any guidance issued must be published.

Section 9(1): Power to designate area as a rent control area and
impose rent controls for area (and further restrictions on the power
in sections 10, 11 and 12)

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

10.  Section 9(1) gives the Scottish Ministers power to make regulations to designate all
or part of a local authority area as a rent control area in light of a report from a local
authority issued following an assessment of rent conditions (whether a periodic
assessment, interim assessment or further assessment). Section 9(3) previously required
that regulations made under section 9(1) also specify a maximum amount beyond which
rent could not be increased. Via Stage 2 amendment, section 9(3) was removed in light of
changes made to section 19 of the Bill to introduce a fixed rent cap which applies to all
rent control areas. Accordingly, regulations under section 9(1) no longer require to specify
what the rent cap is.

11.  The power in section 9(1) of the Bill has been altered by Stage 2 amendment so
that, where a local authority recommends that a rent control area is designated, the
Scottish Ministers are obliged to lay a statement of those recommendations before
Parliament and, via regulations, designate the recommended area as a rent control area.
The Parliament is given a power to agree by resolution (within 2 weeks of the statement
being laid before Parliament) that no regulations should be made despite the local
authority recommendations. This power to resolve that no regulations should be made
does not affect the ability of Parliament to approve or to not approve any regulations laid
under section 9(1) or the restriction on making subordinate legislation subject to affirmative
procedure in section 29 of the Interpretation and Legislative Reform (Scotland) Act 2010.

12.  Section 9(2) previously restricted the ability of the Scottish Ministers to make
regulations under section 9(1) so that such regulations could only be made where the
Scottish Ministers were satisfied that restricting increases in rent in private residential
tenancies in the relevant area was necessary and proportionate. A Stage 2 amendment
has changed this restriction so that it only applies to regulations made under section 9(1)
to designate a rent control area where the local authority has not recommended the
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designation of a rent control area. Accordingly, regulations made where the local authority
has not recommended the designation of any such rent control area may only be made
where they are necessary and proportionate. Regulations made where the local authority
has recommended the designation of such an area are not subject to that restriction.

13.  This would appear to require the Scottish Ministers to make regulations designating
a rent control area (on a local authority’s recommendation) even if they consider it to be
unnecessary or disproportionate. However, the amendment does not override the
obligations on the Scottish Ministers under section 57(2) of the Scotland Act 1998, and
section 6(1) of the Human Rights Act 1998, to not act incompatibly with Convention rights.
Where regulations are laid which the Parliament considers to be unnecessary or
disproportionate, it remains open to the Parliament to resolve under section 9(1A) that no
such regulations should be made, or to simply decide not to approve such regulations, and
in both cases thereby prevent the regulations being made.

14. A further Stage 2 amendment amended section 9(2) of the Bill to provide that
regulations made under section 9(1) could only be made where the Scottish Ministers
were satisfied that restricting increases in rent in private residential tenancies or student
residential tenancies in the relevant area was necessary and proportionate. By virtue of
the further restriction on section 9(2) discussed above, this change will only apply to
regulations made under section (1)(b) — where the local authority has not recommended
rent control.

15. A new subsection (3A) has been added to section 9 requiring that the amount
specified in regulations made under section 9(1) must be calculated with reference to the
quality, state of repair and energy efficiency of a property. This amendment relates to
section 9 of the Bill as introduced which required a variable rent cap to be specified in
regulations made under section 9(1). The requirement in section 9(3) to have a specified
amount for the rent cap in regulations has been removed as there is now a fixed rent cap
applicable to all rent control areas. It is not therefore clear how the duty to calculate “the
amount specified” in the manner set out under new subsection (3A)) can be met, given
that section 9 no longer includes a duty (or power) to specify any such amount.

16. There has been a minor modification of the wording in section 9(4) to clarify the
period for which regulations made under section 9(1) have effect.

17.  Finally, a new subsection (5A) has been added to section 9 which provides that in
Part 1 of the Bill, the “rent payable” means the rent excluding payments for utilities that are
made directly to the landlord. This changed definition of “rent payable” would not apply to
the changes made to the Private Housing (Tenancies) (Scotland) Act 2016 (“the 2016
Act”) by section 19 of the Bill as those amendments insert provision into a different Act.

18. Section 10 of the Bill creates a duty to consult prior to laying draft regulations under
section 9(1). A number of consequential amendments are made to this section via Stage 2
amendments which flow from the change from a variable rent cap set by regulations to a
fixed rent cap set on the face of the Bill.
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19. Section 11 of the Bill obliges the Scottish Ministers to keep any rent control area
designated in regulations under section 9(1) under review. As these regulations will no
longer contain a specified rent cap, there are a number of consequential changes made to
section 11 so that the duty to keep a rent control area under review applies to the
designation and size of the rent control area. These changes provide a duty to revoke or
vary the regulations, where the rent control area, either in whole or in part, is no longer
necessary or proportionate. The variation of regulations made under section 9 could only
reduce the size of the rent control area. Where it is proposed to increase the size of the
rent control area, a new rent control area would require to be designated following local
authority assessment, recommendation and consultation.

20. Section 12 of the Bill provides a duty on the Scottish Ministers to consult prior to
making regulations under section 9(1) to vary existing regulations made under section
9(1). Section 12 has been amended in light of the change to provide a fixed rent cap on
the face of the Bill and the change to restrict variation regulations to reducing the size of
the rent control area.

Reason for revising power

21.  The reason for removing subsection (3) of section 9 is the creation of a fixed rent
cap on the face of the Bill (see section 19 of the Bill) thereby removing the need for
regulations under section 9 to specify a rent cap for the rent control area being designated.

22. The reason for the change to oblige the Scottish Ministers to designate a rent
control area where a local authority has recommended rent control appears to be designed
to remove what was seen as the Scottish Ministers’ veto over rent control where it is seen
as necessary by the local authority.

23. The restriction imposed on the discretionary element of the power to designate a
rent control area in relation to student tenancies (so that this can be done only if it is
necessary and proportionate) seems to be tied to other proposed changes to the Bill that
were not taken forward, but which were intended to ensure that rent controls (within rent
control areas) also applied to student tenancies. Without these other changes, the
designation of a rent control area for student tenancies would not, of itself, seem to have
any effect in relation to such tenancies.

24. The reason for the change to the definition of “rent payable” appears to be designed
to ensure that increases in utility payments in rent control areas are not caught by the fixed
rent cap. But, as noted above, the definition will not apply to the restrictions on rent
increases which are added to the 2016 Act.

25. The changes to sections 10, 11 and 12 of the Bill are consequential or procedural
changes that flow from the provision of a fixed rent cap on the face of the Bill which will
apply to all rent control areas.
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Choice of procedure

26. There is no change made to the procedure applicable to regulations made under
section 9(1). It is still considered that the affirmative procedure is appropriate given that the
imposition of rent control would have a significant impact on landlords and tenants in the
relevant area.

Section 14(1): Power to allow rent increases for specified properties
that exceed the amount that is otherwise permitted

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

27. Section 14(1) gives the Scottish Ministers power to make regulations to provide that
a landlord of certain specified properties in a rent control area may increase the rent
payable under the tenancy by more than would otherwise be permitted. Via Stage 2
amendment, a number of consequential changes have been made to the power to reflect
the creation of a fixed rent cap on the face of the Bill which will apply in every rent control
area. The power now allows the Scottish Ministers to specify circumstances in which a
landlord may increase the rent above the “permitted rate”. Two further changes are made
to the power: firstly, new subsection (4A) clarifies that references in section 14 to
increases in rent apply to setting the rent at the start of, and during, the tenancy; and
secondly, new subsection (5A) provides that the requirement to consult prior to laying
regulations under the power in section 14 can be met via consultation carried out before
commencement of section 14.

Reason for revising power

28. The reason for the amendments to section 14(1) and (2) is the creation of a fixed
rent cap on the face of the Bill (see section 19 of the Bill) requiring references to be made
to the “permitted rate” instead. The reason for the addition of new subsection (4A) is to
remove any doubt as to the application of regulations made under section 14(1). The
reason for the addition of new subsection (5A) is to enable regulations to be produced
more quickly after commencement.

Choice of procedure

29. There is no change to the choice of procedure for regulations made under section
14(1). It is still considered appropriate for these regulations to be subject to affirmative
procedure given the impact of these regulations on landlords and tenants.
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Section 15(7): Power to change the information that may be
requested by a local authority or the Scottish Ministers

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

30. Section 15 (as amended) creates a right for a local authority to request certain
property and tenancy information from both landlords and tenants for the purpose of
assisting the local authority and the Scottish Ministers in carrying out their functions under
Chapter 1 of the Bill. Section 15(2) provides a list of the information that local authorities
can request.

31. Section 15 has also been amended so that this information can be requested by the
Scottish Ministers as well as a local authority. In consequence of this change, the power in
section 15(7) to add or remove information that may be requested by a local authority has
been extended so that it also applies to information that may be requested by the Scottish
Ministers.

Reason for revising power

32. The change to the power in section 15(7) is consequential on the addition of a
power for the Scottish Ministers to request the same information that may be requested by
a local authority.

Choice of procedure

33. There is no change to the procedure for regulations made under section 15(7).
Affirmative procedure is still considered to be appropriate given the power allows for the
amendment of primary legislation.

Section 15(7A): Power to add or remove descriptions of persons
from whom information may be sought

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

Provision

34. Section 15 (as amended) creates a right for a local authority and the Scottish
Ministers to request certain information from both landlords and tenants. New subsection
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(7A) has been added to section 15 to enable the Scottish Ministers to modify section 15 so
as to add or remove descriptions of persons from whom information may be sought by a
local authority or the Scottish Ministers.

Reason for taking power

35. The creation of this new power is designed to enable the Scottish Ministers to adapt
the data collection provisions in section 15 where it is considered necessary to collect
information from other persons.

Choice of procedure

36. Regulations under section 15(7A) are subject to the affirmative procedure given the
power allows for the amendment of primary legislation. This is to take account of the fact
that amendments to add or remove persons from whom information may be sought would
have an impact on those persons. Such impacts would need to be assessed and
affirmative procedure would provide a greater opportunity to analyse the proposed
changes than negative procedure.

Section 18(1): Power to modify law in connection with the expiry of
rent control area designation

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

37. Section 18(1) previously provided the Scottish Ministers with a regulation-making
power which could be used on or in anticipation of the expiry of regulations designating a
rent control area. This power has been amended at Stage 2 to provide that it can be used
in connection with the expiry or revocation of regulations designating a rent control area.

Reason for revising power

38. The change to the power in section 18(1) is intended to ensure that it can be used
more flexibility. The use of the power was previously linked to the expiry of regulations
designating a rent control area but the revised power can be used more generally in
connection with the expiry or revocation of any such regulations.

Choice of procedure

39. There is no change to the procedure for regulations made under this power.
Affirmative procedure is still considered to be appropriate given that the power allows for
the amendment of primary legislation.
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Section 19(1B): Inserted new section 17C into the Private Housing
(Tenancies) (Scotland) Act 2016 — replacing the power previously in
section 13 of the Bill

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

Provision

40. The power that was previously in section 13 of the Bill has been removed via Stage
2 amendment, and section 19 of the Bill (as amended) now inserts an equivalent power
into the 2016 Act (as new section 17C). The only substantive change in new section 17C
of the 2016 Act compared to section 13 of the Bill on introduction is the addition of a
provision to clarify that the duty to consult prior to laying regulations under section 17C can
be met via consultation carried out before section 17C takes effect.

Reason for taking power

41. The reasons for taking this power are the same as the reasons for the power in what
was previously section 13 of the Bill. The reason for the new provision relating to
consultation is to enable regulations to be made under the power in section 17C(1) of the
2016 Act more quickly after commencement of section 19 of the Bill.

Choice of procedure

42. Regulations made under the power in new section 17C of the 2016 Act would be
subject to the affirmative procedure as was the case for regulations made under what was
previously section 13 of the Bill. Affirmative procedure is still considered to be appropriate
for these regulations due to the impact exempting properties from rent control would have
on landlords and tenants.

Section 19(2): Inserted new section 43CB(1) and (2) into the Private
Housing (Tenancies) (Scotland) Act 2016 — power to substitute a
different index to the one currently specified in the definition of
permitted rate, and power to substitute different percentages to the
ones currently specified in that definition

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power
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Provision

43. Part 1 of the Bill has been amended at Stage 2 to provide that a fixed rent cap will
apply in every area designated as a rent control area. This is a change from the approach
taken in the Bill at introduction which would have seen a rent cap specified for each
individual rent control area depending on the prevailing circumstances in that area. The
fixed rent cap is set at the rate of increase in the Consumer Prices Index plus one
percentage point, or 6%, whichever is lower. This is known as the “permitted rate” and a
landlord of a property in a rent control area cannot increase the rent either at the start of a
new tenancy or during a tenancy by more than the permitted rate.

44. Section 19(2) of the Bill inserts a new Part 4A into the 2016 Act which, amongst
other things, provides the meaning of “permitted rate” in new section 43CA of the 2016
Act. New section 43CB(1) of the 2016 Act enables the Scottish Ministers, via regulations,
to change the index specified in the definition of “permitted rate” (currently the Consumer
Prices Index). New section 43CB(2) of the 2016 Act enables the Scottish Ministers, via
regulations, to change the percentages specified in the definition of “permitted rate”
(currently specified as one percentage point above the CPI1%, and 6% as an upper limit on
the permitted rate).

Reason for taking power

45. The purpose of these powers is to provide flexibility to enable Ministers to respond,
where appropriate, to changing economic circumstances which could leave the definition
of “permitted rate” specified in section 43CA of the 2016 Act outdated. Changing economic
circumstances could dictate that a different number of percentage points above the CP1%
is required or that a different upper limit for the permitted rate is required. The powers in
section 43CB(A1) and (2) of the 2016 Act (as inserted by section 19(2) of the Bill)
therefore help to ensure that the rent control regime is proportionate and responsive to
wider circumstances.

Choice of procedure

46. Regulations made under this power are subject to affirmative procedure as they
would amend primary legislation. In addition, this is to take account of the fact that
amendments to the applicable index or percentages would change the impacts on both
landlords and tenants in any area designated as a rent control area. Such impacts would
need to be assessed and affirmative procedure would provide a greater opportunity to
analyse the proposed changes than negative procedure.

Section 28(3): Replaced section 37 of the Housing (Scotland) Act
1988 — power to modify the definition of “relevant sum”.

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

10
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Provision

47. Section 28 of the Bill (as amended at Stage 2) amends the Housing (Scotland) Act
1988 (“the 1988 Act”) to provide that damages for unlawful eviction may be set by the
court or First-tier Tribunal at between 3 and 36 times the “relevant sum”. The “relevant
sum” is defined in section 37 of the 1988 Act (which is replaced by section 28(3) of the Bill)
as one month’s rent or £840 whichever is higher. Subsection (5) of the replacement
section 37 provides a power for the Scottish Ministers to modify the definition of “relevant
sum” in section 37(4) so as to substitute a different amount.

Reason for taking power

48. The purpose of this power is to provide flexibility to enable Ministers to respond,
where appropriate, to changing economic circumstances which could leave the definition
of “relevant sum” specified in section 37(4) of the 1988 Act outdated. Changing economic
circumstances could dictate that the level of potential damages for unlawful eviction is
either too high or too low. The power in section 37(5) of the 1988 Act (as inserted by
section 28(3) of the Bill) will therefore help to ensure that the level of damages remains
proportionate and responsive to wider circumstances.

Choice of procedure

49. Regulations made under this power are subject to affirmative procedure as they
would amend primary legislation. Changing the amount of damages that could be paid by
a landlord where they have unlawfully evicted a tenant could change the way in which the
prohibition on unlawful eviction operates for landlords, tenants, courts and the First-tier
Tribunal. This merits the greater scrutiny of the proposed changes that affirmative
procedure will provide.

Section 28A(2)(e): Amended section 59 of the Private Housing
(Tenancies) (Scotland) Act 2016 — power to modify the definition of
“relevant sum”.

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

Provision

50. Section 28A of the Bill (as inserted at Stage 2) amends section 59 of the 2016 Act to
make similar changes to the damages for wrongful termination as section 28 of the Bill
makes for the damages for unlawful eviction. Section 28A amends section 59 of the 2016
Act to set the damages for wrongful termination at between 3 and 36 times the “relevant
sum”. The “relevant sum” is defined as one month'’s rent or £840 whichever is higher.
Section 29A(2)(e) provides a power for the Scottish Ministers to modify the definition of
“‘relevant sum” so as to substitute a different amount.

11
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Reason for taking power

51. The purpose of this power is the same as the purpose of the power created by
section 28(3) — to provide the Scottish Ministers with the flexibility to respond to changing
economic circumstances.

Choice of procedure

52. Regulations made under this power are subject to affirmative procedure as they
would amend primary legislation. Changing the amount of damages that could be paid by
a landlord where they have wrongfully terminated a tenancy could change the way in
which sections 57 to 60 of the 2016 Act operate for landlords, tenants and the First-tier
Tribunal. This merits the greater scrutiny of the proposed changes that affirmative
procedure will provide.

Section 29(2): Inserted new section 64E(1) of the Private Housing
(Tenancies) (Scotland) Act 2016 — duty to make provision about
when it is reasonable to refuse consent to keep a pet

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

53. Section 29(2) inserts new section 64E(1) into the 2016 Act which previously
contained a power for the Scottish Ministers to prescribe certain examples of when it is
reasonable for a landlord to refuse a tenant’s request to keep a pet. This power has been
amended at Stage 2 so that it is now a duty on the Scottish Ministers to make such
regulations.

Reason for revising power

54.  While the purpose of this provision remains the same, the reason for changing the
power to a duty is to ensure that the Scottish Ministers make regulations to prescribe
examples of when refusal of a pet request would be reasonable.

Choice of procedure

55. These regulations will still be subject to the affirmative procedure given the impact
on landlords and tenants.

12
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Section 29(2): Inserted new section 64F(1) of the Private Housing
(Tenancies) (Scotland) Act 2016 — duty to make provision about
when a consent condition to keep a pet is reasonable

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

56. Section 29(2) inserts new section 64F(1) into the 2016 Act which previously
contained a power for the Scottish Ministers to prescribe examples of reasonable consent
conditions that landlords may adopt in their conditional consent notice in connection with
their response to a tenant’s request to keep a pet. This power has been amended at Stage
2 so that it is now a duty on the Scottish Ministers to make such regulations.

Reason for revising power

57.  While the purpose of this provision remains the same, the reason for changing the
power to a duty is to ensure that the Scottish Ministers make regulations to prescribe
reasonable conditions which could be set by the landlord when consenting to the tenant
having a pet.

Choice of procedure

58. These regulations will still be subject to the affirmative procedure given the impact
on landlords and tenants.

Section 29(2): Inserted new section 64L(1) of the Private Housing
(Tenancies) (Scotland) Act 2016 — duty to specify changes to let
property and categorise changes as a category 1 or category 2
change

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

59. Section 29(2) inserts new section 64L(1) into the 2016 Act which previously
contained a power for the Scottish Ministers to specify types of changes to a let property
and whether these are classed as either ‘category 1’ or ‘category 2’. This power has been
amended at Stage 2 so that it is now a duty on the Scottish Ministers to make such
regulations. The power has also been restricted by new subsection (2A) (added to section

13
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64L of the 2016 Act) which provides that regulations under this power must not categorise
any structural changes to the property as a class 1 change. The term “structural changes”
is not defined.

Reason for revising power

60. While the purpose of this provision remains the same, the reason for changing the
power to a duty is to ensure that the Scottish Ministers make regulations to specify the
types of changes which will be classed as category 1 (no consent needed) and category 2
(landlord’s consent needed). The reason for the restriction in relation to structural changes
to a property is to ensure that a landlord’s consent is always needed for structural changes
proposed by the tenant.

Choice of procedure

61. These regulations will still be subject to the affirmative procedure given the impact
on landlords and tenants.

Section 29(2): Inserted new section 64M(1) of the Private Housing
(Tenancies) (Scotland) Act 2016 — duty to make provision about
when it is reasonable to refuse consent to make a category 2
change

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

62. Section 29(2) inserts new section 64M(1) into the 2016 Act which previously
contained a power for the Scottish Ministers to make provisions about the circumstances
when it would be reasonable for a landlord to refuse to consent to a tenant’s request to
make a category 2 change to a let property. This power has been amended at Stage 2 so
that it is now a duty on the Scottish Ministers to make such regulations. The power has
also been restricted by new subsection (1A) which provides that these regulations must
provide that it is reasonable for a landlord to refuse consent to any structural changes to
the property.

Reason for revising power

63. While the purpose of this provision remains the same, the reason for changing the
power to a duty is to ensure that the Scottish Ministers make regulations to prescribe
examples of when a landlord’s refusal to consent to a category 2 change would be
reasonable. The reason for the restriction in relation to structural changes to a property is
to ensure that a landlord’s consent can always be refused for structural changes proposed
by the tenant.

14



This document relates to the Housing (Scotland) Bill (SP Bill 45A) as amended at Stage 2

Choice of procedure

64. These regulations will still be subject to the affirmative procedure given the impact
on landlords and tenants.

Section 30(2): Inserted new section 31B(1) of the Housing
(Scotland) Act 2001 — duty to make provision about when a consent
condition for keeping a pet is reasonable

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

65. Section 30(2) inserts new section 31B(1) into the Housing (Scotland) Act 2001 (“the
2001 Act”) which previously contained a power for the Scottish Ministers to make
regulations about when a condition on the keeping of a pet is reasonable. This power
relates to Scottish secure tenancies under the 2001 Act. This power has been amended at
Stage 2 so that it is now a duty on the Scottish Ministers to make such regulations.

Reason for taking power

66. While the purpose of this provision remains the same, the reason for changing the
power to a duty is to ensure that the Scottish Ministers make regulations to set out what
sort of conditions a social landlord may place on their consent to a tenant’s request to
keep a pet.

Choice of procedure

67. These regulations will still be subject to the affirmative procedure given the impact
on landlords and tenants.

Section 31(3): Inserted new section 122C(4) of the Housing
(Scotland) Act 2006 — power to change purposes for which
transferred unclaimed deposits may be used

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Removed power
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Provision

68. Section 31(3) inserts section 122C into the Housing (Scotland) Act 2006 which
provides that the Scottish Ministers must use the unclaimed deposits that are transferred
to them for specified purposes. Section 122C(4) provided a power for Scottish Ministers to
make regulations to modify the specified purposes for which unclaimed deposits may be
used. This power has been removed via Stage 2 amendment.

Reason for revising power

69. The power was removed in response to concerns raised by the DPLR Committee
about the scope of the power at Stage 1.

Section 38(3): Inserted new section 48A(1)(c)(ii)(B) of the Private
Housing (Tenancies) (Scotland) Act 2016 — power to prescribe
evidence in support of a tenant’s statement that a copy of the notice
to terminate the tenancy has been given to the other joint-tenants

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Negative

Revised or new power: New power

Provision

70. Section 38 inserts section 48A into the 2016 Act setting out a requirement for a joint
tenant who is terminating a joint tenancy to provide a minimum two-month (and maximum
three-month) pre-notice to the remaining joint tenants informing them of the joint tenant’s
intention to terminate the joint tenancy. Once this minimum two-month pre-notice period
expires, the departing joint tenant is able to serve a notice to terminate the join-tenancy on
the landlord. Section 48A has been amended at Stage 2 to require the departing joint
tenant to give a copy of the notice to terminate on the remaining joint tenants and provide
the landlord with a statement confirming this has been done. The Scottish Ministers are
given a power to prescribe the evidence in support of this statement which must be
provided to the landlord by the departing joint tenant.

Reason for taking power

71.  The purpose of this power is to enable Scottish Ministers to set out further detail on
how the departing joint tenant can satisfy the landlord that a copy of the notice to terminate
has been given to the remaining joint tenants. This power forms part of the general
approach in section 38 enabling the Scottish Ministers to clarify the process by which a
joint tenant may terminate a joint tenancy.
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Choice of procedure

72. Regulations made under this power will be subject to negative procedure. It is
considered that the negative procedure is appropriate as the power does not involve the
modification of primary legislation. There are similar powers already in the 2016 Act to
prescribe the form and manner of notices which require to be served under the Act and
those powers are also subject to negative procedure.

Section 38(3): Inserted new section 48A(4A) and (4B) of the Private
Housing (Tenancies) (Scotland) Act 2016 — power to vary the
minimum and maximum pre-notice periods specified in section
48A(1)(a) and power to vary the period within which the joint-tenant
must provide the other joint tenants with a copy of the notice to
terminate and the landlord with a statement of compliance

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

Provision

73. Section 38 inserts section 48A into the 2016 Act setting out a requirement for a joint
tenant who is terminating a joint tenancy to provide a minimum two-month (and maximum
three-month) pre-notice to the remaining joint tenants informing them of the joint tenant’s
intention to terminate the joint tenancy. Once this two-month period expires, the departing
joint tenant is able to serve a notice to terminate the join-tenancy on the landlord.
Thereafter the tenant has a period of 7 days to provide a copy of the notice to terminate on
the remaining joint tenants and to provide the landlord with a statement and accompanying
evidence that this has been done.

74. Section 48A has been amended at Stage 2 to give the Scottish Ministers powers to
vary the two-month minimum, and three-month maximum, pre-notice periods and to vary
the 7-day period for notifying the landlord that the remaining joint tenants have been
appropriately informed.

Reason for taking power

75. The purpose of this power is to give the Ministers the flexibility to respond, where
appropriate, to changing circumstances, or evidence, and ensure that the notice periods
stated in section 48A remain fair to the departing joint tenant, the remaining joint tenants
and the landlord. Without this enabling power, further primary legislation would be needed
to amend the applicable notice periods — that approach would offer less flexibility and
could ultimately be detrimental to landlords or tenants if a change is needed but no
suitable legislative vehicle was available to make such a change.
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Choice of procedure

76.  These regulations will be subject to the affirmative procedure which is considered
the appropriate choice of procedure given the potentially significant change to procedural
rules which will affect landlords and tenants in joint tenancies. The choice of procedure
takes account of the fact that amendments to any of the applicable timescales would give
rise to impacts on both landlords and tenants. Such impacts would need to be assessed
and affirmative procedure would provide a greater opportunity to analyse the proposed
changes than negative procedure.

Section 38A: Amended power in section 27 (repairs) of the Housing
(Scotland) Act 2001

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Negative

Revised or new power: Revised power

Provision

77. Section 27 of the 2001 Act currently confers a power on the Scottish Ministers to
make regulations for entitling a tenant under a Scottish secure tenancy to have qualifying
repairs carried out to their house. Regulations under section 27 must specify the maximum
amount payable for a qualifying repair, the period within which a qualifying repair is to be
completed and the repairs which are to be classed as qualifying repairs for the purposes of
section 27.

78. New section 38A of the Bill modifies the power in section 27 of the 2001 Act to
ensure that the Scottish Ministers can, by regulations, make provision for or in connection
with entitling a tenant under a Scottish secure tenancy to have qualifying repairs carried
out to their house. It also ensures that the regulations can include provision for or in
connection with the timescales for inspecting a house to determine if a repair is required
and for starting any such qualifying repair, within the required timescales. Section 38A also
enables provision to be made in regulations under section 27 for or in connection with
compensation payments, or reviews or appeals, in relation to a failure to comply with the
regulations.

Reason for revising power

79. This power has been revised in order to provide clarity and reassurance for tenants
in social tenancies as to the timescales within which repairs will be investigated and
commenced.
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Choice of procedure

80. There is no change to the procedure for regulations under section 27 of the 2001
Act. It is considered that negative procedure is appropriate as the duties will apply only to
social landlords.

Section 41(6): Inserted new section 36C(2)(c) of the Housing
(Scotland) Act 1987 - power to specify additional action a relevant
body must take in relation to a person who is threatened with
homelessness

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

Provision

81.  Section 41(6) of the Bill amends the Housing (Scotland) Act 1987 (“the 1987 Act”)
by inserting new sections 36A to 36D which introduce the “ask and act” process whereby
specified relevant bodies must ask individuals if they are homeless or threatened with
homelessness. If they are then the relevant body must take the steps specified in sections
36B (homelessness) or 36C (threatened with homelessness). Section 36C was amended
at Stage 2 to provide that where a relevant body is informed, or otherwise has reason to
believe, that a person is threatened with homelessness, the relevant body must, in addition
to the existing duties in section 36C, take such action as the Scottish Ministers specify in
regulations. The power in section 36C(2)(c) is subject to further interpretative provision in
new subsection (5) and (6) and the Scottish Ministers are placed under a duty to consult
prior to laying draft regulations. This duty to consult may be met via pre-commencement
consultation.

Reason for taking power

82. This power was added to the Bill at Stage 2 in response to calls from stakeholders
for more clarity on what relevant bodies should do when dealing with a person who is
threatened with homelessness. A general duty is placed on relevant bodies in the Bill to
take such action in the exercise of their functions as they consider appropriate to remove
or minimise the threat of homelessness. Specifying more bespoke actions to be taken by a
particular relevant body by means of regulations will allow these actions to be tailored
more quickly in response to any change to the body’s functions. It also allows for each
body to be consulted on any such proposed duty and this will help to ensure that any such
new duty is appropriate and effective.
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Choice of procedure

83. Regulations made under this power are subject to the affirmative procedure as they
would impose duties on a number of specified bodies and would also have implications for
those who are threatened with homelessness. The impact of these new functions on
relevant bodies would need to be assessed and affirmative procedure would provide a
greater opportunity to analyse the proposed functions than negative procedure

Section 41(6B): Inserted new section 40A(1) of the Housing
(Scotland) Act 1987 — power to change the meaning of
“homelessness” and “threatened with homelessness” in Part Il of
that Act

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

Provision

84. Section 41(6B) of the Bill amends the 1987 Act to insert new section 40A which
gives the Scottish Ministers a power to modify, via regulations, the definitions of
“‘homelessness” and “threatened with homelessness”. New section 40A of the 1987 Act
includes some general interpretative provision and also places a duty on the Scottish
Ministers to consult before laying regulations — this duty may be met via pre-
commencement consultation.

Reason for taking power

85. This power has been taken in response to calls from stakeholders for more clarity
on when a person is homeless or threatened with homelessness. It also enables the
Scottish Ministers to respond to changing social or economic circumstances which may
require the definitions of these terms to be expanded.

Choice of procedure

86. Regulations made under this power will be subject to the affirmative procedure as
they would make changes to primary legislation. Regulations under this power will alter
key definitions of homelessness in homelessness legislation having an impact on those
who can access homelessness services provided by local authorities. The impact of any
such change to these definitions would need to be assessed and affirmative procedure
would provide a greater opportunity to analyse the proposed changes than negative
procedure
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Section 47B(2) and (6): Inserted new section 67E of the Housing
(Scotland) Act 2010 - power to modify new Part 5A of the 2010 Act
and make such further provision as Ministers consider appropriate
in relation to the review and appeal of the Scottish Housing
Regulator’s decisions

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

Provision

87. Section 47B inserts new Part 5A (sections 67A to 67E) into the Housing (Scotland)
Act 2010 (“the 2010 Act”). These provisions establish a statutory internal review process
for certain decisions made by the Scottish Housing Regulator and make those decisions
appealable to the First-tier Tribunal. New section 67E of the 2010 Act enables the Scottish
Ministers, via regulations, to modify new Part 5A and make such further provision as they
consider appropriate in relation to the review and appeal of the Regulator’'s decisions.

Reason for taking power

88. This power is intended to enable the Scottish Ministers to make further provision on
review and appeals as the new system takes shape or in connection with implementation.
This would allow the Scottish Ministers to address any procedural issues which may not be
apparent at present but become apparent via the initial operation of the review and appeal
mechanisms.

Choice of procedure

89. Regulations made under this power will be subject to the affirmative procedure as
they could make changes to primary legislation. This power provides the flexibility to
timeously make further provision in connection with reviews and appeals, and this could
include adjustments to the review and appeal process in light of operational experience.
Given that this could involve substantive changes to the review and appeal process or
necessitate the modification of primary legislation, it is considered that the affirmative
procedure would offer the appropriate level of parliamentary scrutiny
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Section 47C(2)(e): amended section 5 of the Property Factors
(Scotland) Act 2011 - power to modify section 5 of the Act to add,
remove or vary any material in section 5(2) to (4)

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

Provision

90. Section 47C of the Bill amends section 5 of the Property Factors (Scotland) Act
2011 (“the 2011 Act”) to add new factors which can be considered by the Scottish
Ministers when assessing whether an applicant to be a property factor is a fit and proper
person. Section 47C also adds a power to section 5 of the 2011 Act for the Scottish
Ministers to amend the factors listed in section 5(2) to (4) so as to add to, remove or vary
those factors.

Reason for taking power

91.  This power is designed to give the Scottish Ministers the flexibility to respond to
changing social or economic circumstance which require a different approach to the
assessment of whether a person is a fit and proper person to be a property factor. This
power enables the Scottish Ministers to provide appropriate criteria for the assessment
which is fair to the applicant but protects the end user of the services of property factors.

Choice of procedure

92. These regulations are subject to affirmative procedure as they could make changes
to primary legislation. The choice of procedure takes account of the fact that amendments
to the process of assessing whether a person is a fit and proper person to be a property
factor would give rise to impacts on both property factors and property owners. Such
impacts would need to be assessed and affirmative procedure would provide a greater
opportunity to analyse the proposed changes than negative procedure.

Section 47H(2): Inserted new section 14A into the Property Factors
(Scotland) Act 2011 - power to make provision for about the
requiring of information from a property factor

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Negative

Revised or new power: New power
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Provision

93. Section 47H of the Bill adds new sections 14A to 14E to the 2011 Act which
establish a regime for the Scottish Ministers to require information from a person who
appears to be a property factor. New section 14A(2) provides that the Sottish Ministers
may make further provision about the requiring of information from property factors,
including provision about the form of notice to be provided, the manner of service and the
time within which information must be provided.

Reason for taking power

94. This power is designed to enable the Scottish Ministers to provide further clarity for
property factors on the process by which they can be requested to provide information.
This would allow the Scottish Ministers to address any procedural issues with this data
collection process which may not be apparent at present but become apparent via the
initial operation of the process.

Choice of procedure

95. These regulations are subject to negative procedure as they only provide basic
procedural steps for the requesting of information by the Scottish Ministers.

Section 51A: Amended power in section 33(1) of the Local
Government in Scotland Act 2003

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised power

Provision

96. Section 33(1) of the Local Government in Scotland Act 2003 (“the 2003 Act”)
confers a regulation-making power on the Scottish Ministers to vary the amount of council
tax payable in respect of unoccupied dwellings. But subsection (1A) currently imposes a
restriction on the power so that the amount of council tax for any such dwelling cannot be
varied by more than the unvaried amount. For example, the new amount could not be
more than twice the unvaried amount.

97. Section 51A of the Bill (as inserted at Stage 2) removes the restriction in subsection
(1A) of the 2003 Act so that the regulation-making power in section 33(1) of that Act can
be used to vary the amount of council tax for unoccupied dwellings by more than twice the
unvaried amount.

98. The regulation-making power in section 33(1) of the 2003 Act may also allow a local
authority to adjust how the headline amount of council tax for unoccupied dwelling (as
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varied by the Scottish Ministers) is applied within its area so that a different amount of
variation, or no variation, applies in some circumstances but not others (i.e. it cannot be
adjusted in all cases).

99. But, where any such power is conferred on a local authority, section 33(4) of the
2003 Act places a restriction on the power so that the local authority cannot increase the
headline amount of council tax for unoccupied dwellings (as varied by the Scottish
Ministers) by more than the original amount of council tax. So, although the headline
amount of council tax for unoccupied dwellings (as varied by Ministers) could in future be
more than twice the original unvaried amount, the headline varied amount could not then
be further adjusted by a local authority (in particular circumstances) so that the headline
varied amount is increased by an amount that is more than original amount of council tax
for such dwellings.

Reason for taking power

100. The repeal of section 33(1A) is intended to remove the statutory cap on the level of
council tax premium on unoccupied dwellings which can be provided for by Ministers in
regulations. This will give the Scottish Ministers greater flexibility to respond to housing
market conditions and policy priorities, such as encouraging the productive use of
unoccupied homes.

Choice of procedure

101. The power in section 33(1) is subject to the affirmative procedure. This is thought to
afford the appropriate level of scrutiny, given the potential financial implications of what
could be reasonably significant council tax increases brought about by regulations made in
exercise of the power.

Section 51F(1) and (5): Duty to make regulations to define what
constitutes a housing emergency and evidence of exit from a
housing emergency, and a power to set out the actions that may be
listed in the Scottish Ministers strategy to end a housing emergency
(where one is declared)

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New power

Provision

102. Section 51F obliges the Scottish Ministers to define in regulations the conditions
which would constitute a housing emergency and evidence of exit from a housing
emergency. Section 51F also obliges the Scottish Ministers, if a housing emergency is
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declared, to publish a strategy on the actions they will take to end the emergency. A
further power is conferred on the Scottish Ministers to set out in regulations the actions
that may be listed in any such strategy

Reason for taking power

103. The duty in section 51F(1) and the power in section 51F(5) are designed to provide
clarity for the general public as to what constitutes a housing emergency and how a
housing emergency is to be brought to an end.

Choice of procedure

104. Regulations made under these powers are subject to the affirmative procedure
given the level of public interest in defining a housing emergency.
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