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SUPPLEMENTARY DELEGATED POWERS MEMORANDUM 

PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with rule 
9.7.9 of the Parliament’s Standing Orders to assist the Delegated Powers and Law Reform 
Committee in its consideration of the Education (Scotland) Bill. This memorandum describes 
provisions in the Bill conferring power to make subordinate legislation which were either 
introduced to the Bill or amended at Stage 2. It should be read in conjunction with the Delegated 
Powers Memorandum published to accompany the Bill on introduction.  

2. The contents of this memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament.  

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

3. The amended or new delegated powers in the Bill are listed below, with a short explanation 
of what each power allows, why the power has been taken in the Bill and why the selected form 
of Parliamentary procedure has been considered appropriate.  

DELEGATED POWERS 

Section 39(4): Power to make provision to modify the “reporting period” in relation to which 
the Chief Inspector must prepare and publish the report on performance of the Scottish 
education system 

Power conferred on: Scottish Ministers   
Power exercisable by: Regulations made by Scottish statutory instrument 
Parliamentary procedure: Affirmative  
Revised or new power: New 

Provision 

4. Subsection (1)(a) of section 39 requires the Chief Inspector to prepare and publish a report 
on the Chief Inspector’s assessment of the performance of the Scottish education system (so far as 
it relates to the Chief Inspector’s functions) during the reporting period. Subsection (3) of section 
39 stipulates that the first reporting period is to begin on the day on which section 39 comes into 
force and end on the following 31 July – with each subsequent reporting period being a period of 
1 year beginning on 1 August. 
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5. New subsection (4) of section 39 of the Bill permits the Scottish Ministers by regulations 
to modify the meaning of “reporting period” in relation to the report on performance of the Scottish 
education system. If taken forward, this will allow the Scottish Ministers to amend the period set 
out under subsection (3) of section 39. 

Reason for taking power 

6. If the reporting period required changing some years down the line (for example, as a result 
of the Chief Inspector and HMIE operations evolving), this new provision gives the Scottish 
Ministers the power to change the reporting period to cover a different period. This could be done 
by changing the date from which the annual period runs (i.e. 1 August) to a different date, or to 
provide for it to run for shorter/longer than a year.   

Choice of procedure 

7. The ability for Ministers to amend the reporting period is an important element of future 
planning for the operations of the HM Chief Inspector of Education in Scotland. It is considered 
appropriate that this power for the Scottish Ministers should be subject to the affirmative 
parliamentary procedure, ensuring it goes through a higher degree of parliamentary scrutiny, 
because the report will provide important information to the public and it is therefore appropriate 
that any changes to its frequency are suitably assessed. This level of procedure is also considered 
appropriate given that the power would entail the modification of primary legislation (so as to 
ensure that it is clear from the face of the legislation what the position is in relation to when a new 
plan is prepared). 

Section 57(2A) and (3): the Scottish Ministers may make commencement regulations in 
relation to section 51 and paragraph 11 of schedule 4 only once the Scottish Qualifications 
Authority has no functions in exercisable otherwise than in or as regards Scotland 

Power conferred on: Scottish Ministers   
Power exercisable by: Regulations made by Scottish statutory instrument 
Parliamentary procedure: Laid, no procedure 
Revised or new power: Revised 

Provision 

8. Sections 54 to 58 of the Bill come into force on the day after Royal Assent. The other 
provisions of the Bill will come into force on such day as the Scottish Ministers by regulations 
appoint, under subsection (2) of section 57. Regulations under section 57 may include transitional, 
transitory or saving provision, and make different provision for different purposes. 

9. New subsection (2A) of section 57 restricts the Scottish Ministers from laying certain 
commencement regulations under subsection (2) until certain pre-conditions have been met in 
relation to the Scottish Qualifications Authority. Regulations that commence section 51, which 
dissolves the Scottish Qualifications Authority, and regulations that commence paragraph 11 of 
Schedule 4, which repeals Part 1 and associated schedules of the Education (Scotland) Act 1996, 
may not be laid by the Scottish Ministers until the Scottish Qualifications Authority has no 
functions exercisable otherwise than in or as regards Scotland.  
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Reason for taking power 

10. This new subsection does not give the Scottish Ministers any new powers. It amends the 
parameters in which the introduced power can be used by the Scottish Ministers.  

11. The SQA was established by the Education (Scotland) Act 1996 under an Act of the UK 
Parliament before devolution. This new subsection reflects that the Scottish Government and UK 
Government are working together to ensure legislation is made and repealed by the appropriate 
mechanisms and in the right order so that provisions in this Bill can function as intended.  This 
will be achieved through a combination of legislation made via this Bill, which will establish 
Qualifications Scotland, and ensure relevant transfers of staff and property are given effect, and 
through the use of a section 104 order made under the Scotland Act 1998. The section 104 Order 
would strip the SQA of any functions that are exercisable otherwise than in or as regards Scotland 
and ensure that Qualifications Scotland’s functions can be as broad as the SQA’s currently are. 
Once the UK legislation has come into force, the Scottish Ministers will then be able to commence 
the provisions which will then dissolve the SQA and repeal its establishing legislation.  

Choice of procedure 

12. As is usual for commencement regulations, the default laying requirement will continue to 
apply, as provided for by section 30 of the Interpretation and Legislative Reform (Scotland) Act 
2010. As with the Bill as introduced, the Scottish Government considers this appropriate because 
the policy behind the provisions will already have been considered by the Parliament during the 
passage of the Bill. 
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