Crofting and Scottish Land Court Bill

Groupings of Amendments for Stage 3

This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:

* the list of groupings (that is, the order in which amendments will be debated).
Any procedural points relevant to each group are noted,

» the text of amendments to be debated on the day of Stage 3 consideration, set
out in the order in which they will be debated. THIS LIST DOES NOT
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE
DISPOSED OF.

Groupings of amendments

Group 1: Duties and enforcement
1,2,3,4,38,39,40,41, 42, 25

Group 2: Assignations
34, 35

Group 3: Environmental and other purposeful uses
5,43, 44, 45, 46, 15, 16, 16A, 17, 18, 19, 20, 21, 47, 29, 30, 31

Group 4: Common grazings
6,7,8,9,10, 11,12, 13, 14, 48, 49, 50

Group 5: Resumption
36, 37

Group 6: Registration requirements
51,52, 53, 54, 55, 22, 23, 24, 32, 33

Group 7: Crofting Commission: landlord representation
56, 57

Group 8: Review of crofting legislation
26, 26A

Group 9: Land Court: reviews and guidance
28,27
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Amendments in debating order

Group 1: Duties and enforcement

Beatrice Wishart

In section 1, page 3, line 8, after <must> insert <by themselves or with their family, with or without
hired labour>

Jim Fairlie

In section 4, page 6, line 14, leave out <26E(ca)> and insert <26E(ca)(i)>

Jim Fairlie

In section 4, page 8, line 23, leave out <after “subsection” insert “(1A),”> and insert <for “subsection
(2) or (3)” substitute “this section”>

Jim Fairlie

In section 4, page 8, line 24, leave out <after “subsection” insert “(1A),”> and insert <for “subsection
(2) or (3)” substitute “this section”>

Rhoda Grant

In section 11B, page 19, line 1, leave out <on requirement for proposed owner to be aware> and
insert <about making proposed owner demonstrate awareness>

Rhoda Grant

In section 11B, page 19, line 3, leave out <must> and insert <may>

Rhoda Grant

In section 11B, page 19, line 3, leave out <requiring that before any person> and insert <about how
a person is to satisfy the Commission that the person is aware of the duties of an owner-occupier
crofter under section 19C before the person>

Rhoda Grant
In section 11B, page 19, leave out lines 7 and 8 and insert—
<(IA) Regulations under subsection (1) may, in particular, make provision about—

(a) the steps which must or may be taken by a person to satisfy the Commission
of the person’s awareness of the duties, and

(b) the effect of a failure to take such steps.>

Rhoda Grant
After section 11B, insert—
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<Absences from crofts
Guidance relating to absences from crofts
After section 21D of the 1993 Act insert—
“21E Guidance relating to absences from crofts

(1)  The Commission must publish guidance in relation to how it exercises its functions
under sections 21B to 21D.

(2)  Guidance published under this section is to include information about—

(a) what may (or may not) be considered a good reason for a person not to be
ordinarily resident on, or within 32 kilometers of a croft or, as the case
may be, owner-occupied croft,

(b) how the duties under this Act that apply in relation to a croft, or as the case
may be, an owner-occupied croft, are to be complied with during any period
that consent under section 21B(1) has been granted, and

(c) the conditions that may be imposed when granting consent under section
21B including, in particular, conditions as to the duration of any absence
and when that may be extended.

(3) Guidance under this section may include such other information as the
Commission consider appropriate.”.>

Jim Fairlie
25  Insection 30, page 51, leave out line 24 and insert—
<( ) for subsection (7), substitute—

“(7)  Section 55 applies in relation to a notice given under subsection (1) of this section
as if for subsection (1)(b) of that section there were substituted—

“(b) by being sent by post to the proper address of the person,”.”,>

Group 2: Assignations

Rhoda Grant
34 In section 8, page 12, line 32, at end insert—

<(za) subsection (1C) does not apply to the application,>

Tim Eagle

35 Insection 8, page 13, leave out lines 9 and 10

Group 3: Environmental and other purposeful uses
Jim Fairlie

5 In section 8A, page 14, line 23, leave out <such other purposeful use as is consented to under section
5C(4)> and insert <another purposeful use>
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In section 18, page 29, line 21, after <be> insert <substantially>

Rhoda Grant

In section 18, page 29, line 24, after <owner> insert <undue>

Rhoda Grant

In section 18, page 29, line 25, after <lessen> insert <significantly>

Rhoda Grant

In section 18, page 29, line 29, at end insert—

Jim Fairlie

<(aa) where the decision is to grant consent subject to reasonable conditions,
specify—

(i) the conditions,
(i1) the reasons for imposing the conditions, and

(ii1) the reasons for which the owner considers the conditions to be
reasonable,>

In section 18, page 30, line 39, leave out <6> and insert <8>

Alasdair Allan

In section 18, page 31, leave out lines 4 to 22 and insert—

<(4A)

(4B)

(4C)

(4D)

The Commission may determine that the decision, or deemed decision, is—
(a) reasonable, or
(b) unreasonable.

Where the Commission determine that a decision to refuse consent is unreasonable,
the Commission may determine under subsection (4A) that the consent is to be
deemed given—

(a) subject to conditions, or
(b) without conditions.

In relation to a decision of an owner to grant consent but subject to a condition the
Commission may, if it is not satisfied that the condition is reasonable, determine
under subsection (4A) that the consent is to be deemed given—

(a) without the condition, or
(b) subject instead to a condition specified in the determination.

Where the Commission determine that a decision, or deemed decision, of an owner
to grant consent without conditions is unreasonable the Commission may determine
under subsection (4A) that—

(a) the consent is to be deemed given subject to conditions, or

4
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(b) the consent is deemed to be refused.>

Rhoda Grant
16A As an amendment to amendment 16, line 19, at end insert—

<(4E) Where the Commission determine under subsections (4B), (4C) or (4D) that the
consent is to be deemed given subject to conditions—

(a) such conditions must be reasonable, and
(b) the Commission must specify—
(i) the conditions,
(i1) the reasons for imposing the conditions, and

(ii1) the reasons for which the Commission considers the conditions to be
reasonable.>

Alasdair Allan
17  Insection 18, page 31, line 23, leave out <(3) or (4)> and insert <(4A)>

Alasdair Allan
18  Insection 18, page 31, leave out lines 30 to 32

Alasdair Allan
19  Insection 18, page 31, line 33, leave out <(3) or (4)> and insert <(4A)>

Alasdair Allan
20  Insection 18, page 32, line 13, leave out <(4)> and insert <(4A)>

Alasdair Allan
21 In section 18, page 32, leave out lines 16 and 17 and insert—
<(11) The modifications referred to are that—
(a) subsection (6) is omitted,
(b) in subsection (7)—
(i) paragraph (a) is omitted,
(i1) after paragraph (f), insert—

“(fa) the decision by the owner under section 50(3) (including,
where the decision is to refuse consent, the reasons provided
by the owner explaining the basis of the refusal),”,

(c) for subsection (12A), substitute—

“(12A)The Commission must give notice of a determination made under section
50ZA(4A) to—

(a) the grazings committee,

(b) the owner, and
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(c) any person who objected under subsection (4) or (5A).”.>

Rhoda Grant
47  Insection 18, page 32, line 17, at end insert—

<50ZB Use of common grazings for forestry or environmental purposes: entitlement
to financial benefit

A grazings committee is entitled to any financial benefit arising from crofter-led
activities carried out by the committee following a determination under section S0ZA
to—

(a) plant trees on, and use as woodlands (within the meaning of section 50), any
part of the common grazing, or

(b) use any part of the common grazing for an environmental purpose (within the
meaning of section 50).”.>

Jim Fairlie
29  Inschedule 2, page 67, line 16, leave out <, in subsection (6B)(b),> and insert <—

() in subsection (6A), in paragraph (a), for “purposeful use as is mentioned in section
5C(2)(a)(ii) of this Act” substitute “use as is mentioned in section 5C(2)(a)(ii) or

(iif)”,
() in subsection (6B)—
(i) the “or” immediately following paragraph (a) is repealed,
(i1) after paragraph (a), insert—

“(aa) before the crofter puts their croft to any use as is mentioned in section
5C(2)(a)(ii), the landlord gives written intimation to the crofter that, as
respects that use, subsection (6A) should not apply,

(ab) before the Commission make a determination under section S0ZA(4A),
the owner gives written intimation to the Commission or the proposer
that, as respects the use applied for under section 50(2), subsection (6A)
should not apply, or”,

(iii) in paragraph (b),>

Jim Fairlie
30 In schedule 2, page 70, line 6, at end insert—
<( ) for subsection (7)(a)(ii), substitute—
“(i1) whether the croft is being or will be—
(A) cultivated,

(B) put to any environmental use (within the meaning of section
5C(8A)), or

(C) put to another purposeful use,”,>



31

10

11

12

THIS IS NOT THE MARSHALLED LIST

Jim Fairlie
In schedule 2, page 70, line 13, at end insert—

<( ) In schedule 2 (the statutory conditions), in paragraph 5(c), after “put to” insert “any
environmental use (within the meaning of section SC(8A) or to”.>

Group 4: Common grazings

Alasdair Allan
In section 10A, page 17, line 7, at end insert—

<(ca) in relation to any right in a common grazing which pertains to the
owner-occupied croft (including any tenancy of a deemed croft held by the
owner-occupier crofter by virtue of section 3(5)(a) in respect of such a common
grazing),>

Jim Fairlie

In section 14A, page 24, line 2, leave out <which is acquired by the crofter is to be> and insert
<pertaining to the croft and acquired by the crofter is>

Jim Fairlie

In section 14A, page 24, leave out lines 4 to 13

Jim Fairlie
In section 14A, page 24, leave out lines 16 and 17 and insert—

<(8A) A lease of a croft granted under this section is deemed to include any right in a
common grazing which pertains to the croft and is held by the owner-occupier crofter
(either as a pertinent of the tenancy or, as the case may be, as a sub-lease of the right).

(8B) Subsection (8A) does not apply if the lease—
(a) is for part of the croft, and

(b) makes express provision about what is to happen in respect of the rights in the
common grazing.” >

Jim Fairlie

In section 15, page 24, line 38, leave out <division of the croft> and insert <dividing of the
owner-occupied croft for the purposes of transfer>

Jim Fairlie

In section 15, page 25, line 11, after <owner-occupier> insert <crofter>

Jim Fairlie

In section 15, page 25, line 28, leave out <of the share or the owner of the common grazings of
which the share forms part>
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Jim Fairlie

In section 15, page 25, line 37, leave out <3> and insert <5>

Jim Fairlie
In section 15, page 26, line 24, at end insert—
<(10A)In this section, a reference to the owner is a reference to—

(a) the person who is entitled to any rent which is or may be payable in respect
of the share, or

(b) if the person who is so entitled is the former owner of the croft to which the
share pertains and cannot after reasonable inquiry be found, the person who
is the owner of the common grazing of which the share forms part.>

Edward Mountain
After section 18, insert—
<Consultation on common grazings

(1) The Scottish Ministers must, within 3 years of Royal Assent, undertake a consultation on
measures to improve the regulation of common grazings.

(2)  The consultation under subsection (1) must, in particular, include consideration of—

(a) measures to increase the number of common grazings for which a grazings committee
is appointed,

(b) measures to improve transparency in relation to the persons holding shares in common
grazings, and

(c) action that may be taken where such persons referred to in paragraph (b) cannot be
identified.>

Edward Mountain
After section 18, insert—
<Consultation on common grazings

(1)  The Scottish Ministers must, within 4 years of Royal Assent, undertake a consultation on
measures to improve the regulation of common grazings.

(2)  The consultation under subsection (1) must, in particular, include consideration of—

(a) measures to increase the number of common grazings for which a grazings committee
is appointed,

(b) measures to improve transparency in relation to the persons holding shares in common
grazings, and

(c) action that may be taken where such persons referred to in paragraph (b) cannot be
identified.>

Edward Mountain

After section 18, insert—
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<Consultation on common grazings

(1)  The Scottish Ministers must, within 5 years of Royal Assent, undertake a consultation on
measures to improve the regulation of common grazings.

(2)  The consultation under subsection (1) must, in particular, include consideration of—

(a) measures to increase the number of common grazings for which a grazings committee
is appointed,

(b) measures to improve transparency in relation to the persons holding shares in common
grazings, and

(c) action that may be taken where such persons referred to in paragraph (b) cannot be
identified.>

Group 5: Resumption

Rhoda Grant
36 After section 10A, insert—
<Resumption
Purposes for which resumption by landlord may be authorised
(1) The 1993 Act is modified as follows.

(2) In section 20 (resumption of croft or part of croft by landlord), in subsection (1), for “the
croft or of the estate or to the public interest or” substitute “the public interest, the interests
of the community of the township within which the croft is situated, and”.>

Rhoda Grant
37 After section 10A, insert—
<Resumption
Financial benefit: resumption of croft or part of croft by landlord
(1)  The 1993 Act is modified as follows.
(2) Insection 20 (resumption of croft or part of croft by landlord), after subsection (1) insert—

“(1ZZA) Where an application is made under subsection (1), the Land Court may
not authorise the resumption where it considers that the landlord desires
to resume the croft, or part thereof, for the purpose of seeking the
entitlement to any financial benefits arising from activities carried out on
the croft.”.>

Group 6: Registration requirements
Edward Mountain
51  In section 24, page 38, line 23, leave out from <give> to <days> and insert <—

(a) give notice to the landlord in a form to be prescribed by the Commission,
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(b) allow the landlord at least 21 days to respond in writing,>

Edward Mountain

In section 24, page 38, line 26, after <statement> insert <, in a form to be prescribed by the
Commission,>

Edward Mountain

In section 24, page 38, line 27, after <with> insert <and detailing any comments made by the landlord
in response>

Edward Mountain
In section 24, page 38, line 27, at end insert—

<(2C) The Commission must, when prescribing the form of the notice to be given to a
landlord, provide that the notice is to include a copy of the draft application.”.>

Edward Mountain
In section 24, page 38, line 27, at end insert—
<( ) in subsection (3)(b), after “(4)” insert “, (4A)”,
() after subsection (4) insert—

“(4A) When forwarding an application for registration to the Keeper, the
Commission must inform the Keeper of any differences in the statement
mentioned in subsection (2B) between the information provided by—

(a) the tenant, and
(b) the landlord.”.>

Jim Fairlie
In section 27G, page 46, line 19, leave out from <, in> to end of line 20 and insert <—
() paragraph (b) is repealed,
() for paragraph (d), substitute—
“(d) subsection (4ZD),”.>

Jim Fairlie

In section 27G, page 46, line 21, leave out <, subsection (3) is repealed> and insert <in subsection
(3), in the opening words, for “the croft to which the decrofting direction relates is a registered croft
(other than a first registered croft)” substitute “a decrofting direction is given in relation to a croft”>

Jim Fairlie
In section 27G, page 46, leave out lines 28 to 30 and insert—
<( ) insubsection (4), for “subsections (4ZB) and (4ZD)” substitute “subsection (4ZD)”,
() subsections (4ZA) to (4ZC) are repealed,>

10
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Jim Fairlie
32 In schedule 2, page 70, line 19, at end insert—
<( ) for paragraph (q) substitute—

“(q) the bringing to an end under section 52(12)(b)(iii) of that Act (in whole
or in part) of—

(i) an apportionment of a part of a common grazing to the crofter of
the croft under subsection (4) of that section, or

(i1) an apportionment made in pursuance of section 27(4) of the Crofters
(Scotland) Act 1955.”.>

Jim Fairlie
33  Inschedule 2, page 70, line 19, at end insert—
<( ) Insection 25(2) (registration of events affecting registered common grazings)—
(a) for paragraph (i) substitute—

“(i) the bringing to an end under section 52(12)(b)(iii) of that Act (in whole
or in part) of—

(i) an apportionment of a part of a common grazing to the crofter of
the croft under subsection (3) or (4) of that section, or

(i) an apportionment made in pursuance of section 27(3) and (4) of the
Crofters (Scotland) Act 1955.”,

(b) in paragraph (j), for “that Act” substitute “the 1993 Act”.>

Group 7: Crofting Commission: landlord representation

Edward Mountain

56  Insection 32, page 52, line 35, leave out from beginning to end of line 3 on page 53

Edward Mountain
57  Insection 32, page 53, leave out lines 5 and 6 and insert—

<(1A) Where sub-paragraph (3) applies, the Commission may, with the approval of the
Scottish Ministers, appoint as a co-opted member a person who appears to the
Commission to represent the interests of landlords of crofts.”,>

Group 8: Review of crofting legislation
Jim Fairlie

26 After section 33, insert—

11
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<Review of crofting legislation
Review of crofting legislation
The Scottish Ministers must—
(a) within 3 years of Royal Assent, begin a review of crofting legislation, and

(b) as soon as reasonably practicable after completing the review, prepare a report on
that review.

The Scottish Ministers may delegate their functions under subsection (1) to such person
as they consider appropriate.

The report under subsection (1) must, in particular, include an assessment—
(a) of the impact and effectiveness of—
(1) the 1993 Act,
(i1) the 2010 Act,
(iii) this Act, and
(b) of whether—
(1) further legislation relating to crofting is required,
(i1) legislation relating to crofting requires to be consolidated.

When undertaking the review under subsection (1), the Scottish Ministers (or, if applicable,
the person to whom the function is delegated under subsection (2)) must consult such
persons as they consider appropriate.

The Scottish Ministers must, as soon as reasonably practicable after the report is prepared—
(a) publish the report, and
(b) lay it before the Scottish Parliament.>

Rhoda Grant

26A As an amendment to amendment 26, line 5, leave out <3 years> and insert <12 months>

Group 9: Land Court: reviews and guidance

Ariane Burgess

28  After section 39, insert—

(1

2

<Giving or updating guidance on access rights

The Scottish Ministers must, before the transfer of the competence and jurisdiction for the
matters referred to paragraph 16 of schedule 1 (access rights) to the Court takes effect,
give guidance, or update any guidance given, under section 27 of the Land Reform
(Scotland) Act 2003 so far as necessary to reflect the Court assuming that competence and
jurisdiction.

Subsections (4) to (6) of section 27 of the Land Reform (Scotland) Act 2003 do not apply
to the updating of any guidance given under that section to the extent required by this
section.>

12
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After section 39, insert—

<Reviews of the operation and jurisdiction of the Court

(1)  The Scottish Ministers must—

(2)

(b)

as soon as practicable after the post-commencement period (or each of them), review
the operation of this Part as respects the provisions listed or matters and appeals
described in subsection (3),

as soon as practicable after the period of 3 years beginning with the date this section
comes into force, assess whether any areas of environmental law may, having regard
to the nature and range of matters and appeals within the Court’s existing competence
and jurisdiction, be suitable for adding to the competence and jurisdiction of the
Court.

(2)  The Scottish Ministers must, before carrying out a review under subsection (1)(a), consult
the Lord President of the Court of Session as to the appropriate terms for such a review.

(3) For the purposes of subsection (1)(a), the provisions are—

(a)
(b)
(c)
(d)
(e)
®
(2)
(h)

paragraph 16 of schedule 1 (access rights),

paragraphs 18 to 20 of schedule 1 (arbitration and compensation),
paragraphs 21 and 22 of schedule 1 (community rights to buy: appeals),
paragraphs 23 of schedule 1 (crofting and crofting community right to buy),
paragraph 24 of schedule 1 (march dykes, runrig and commonties),
paragraph 24A of schedule 1 (small landholdings),

paragraph 25 of schedule 1 (succession to certain leases),

any other matter or appeal which is added to the competence or jurisdiction of the
Court after the coming into force of this section but before the expiry of the period
referred to in subsection (1)(b).

(4) A review under subsection (1)(a) must, in particular, consider—

(a)

(b)

(©)

whether it is desirable to make provision under section 38 or paragraph 15(2) of
schedule 1 to improve the operation of the Court or method of appeal in respect of
the provision or matter or appeal under review,

if any changes to the eligibility criteria for members of the Court (other than the
Chair) are desirable as a result of the competence and jurisdiction of the Court having
expanded, and

such other matters as the Scottish Ministers consider relevant.

(5) In carrying out a review or an assessment under this section, the Scottish Ministers must
consult—

(a)
(b)
(©)
(d)
(e)

the Lord President of the Court of Session,
the Chair,

the Scottish Courts and Tribunals Service,
the Scottish Civil Justice Council,

such persons as they consider represent the interests of persons who use the Court,
and
13
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(f) such other persons as they consider appropriate.

(6) As soon as reasonably practicable after completing a review or an assessment under this
section, the Scottish Ministers must—

(a) prepare a report on the review or assessment,

(b) lay a copy of the report before the Scottish Parliament, and

(c) publish the report in such manner as they consider appropriate.
(7) A report prepared under subsection (6)(a) must include—

(a) inrelation to a review, information on the type and number of cases brought within
the relevant period, and

(b) in every case, a statement by the Scottish Ministers setting out—

(1) whether they intend to bring forward proposals to modify this Part (including
schedule 1),

(i1)) where no such proposals are being brought forward, their reasons for not doing
SO.

(8) In this section, “the post-commencement period” means the period of 3 years beginning
with the date on which a provision listed or matter described in subsection (3) comes into
force.

(9) Where more than one provision listed or matter described in subsection (3) comes into
force on the same day, the Scottish Ministers may review and report on them at the same
time and in the same report.>

14
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