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Assisted Dying for Terminally lll Adults

(Scotland) Bill
[As amended at Stage 2]

Supplementary Delegated Powers Memorandum

Introduction

1. This Supplementary Delegated Powers Memorandum has been prepared by
the Non-Government Bills Unit, on behalf of Liam McArthur MSP, the Member in
Charge of the Bill ("the Member”), in accordance with Rule 9.7.9 of the Parliament’s
Standing Orders in relation to the Assisted Dying for Terminally Ill Adults (Scotland)
Bill (“the Bill”). This memorandum describes provisions in the Bill conferring power to
make subordinate legislation which were either introduced to the Bill or amended at
Stage 2. It should be read in conjunction with the Delegated Powers Memorandum
published to accompany the Bill on introduction (“the DPM”). It describes the purpose
of each of the new or revised provisions in the Bill and outlines the reasons for seeking
the proposed powers.

2. This Supplementary Memorandum has been prepared to assist the reader of
the Bill and to help inform debate on it. It does not form part of the Bill and has not
been endorsed by the Parliament.

Outline of Bill provisions

3. The amended or new delegated powers in the Bill are listed below, with a brief
explanation of what each power allows, why the power has been taken in the Bill and
why the selected form of the Parliamentary procedure has been considered
appropriate.

SP Bill 46A-DPM 1 Session 6 (2025)


https://www.parliament.scot/-/media/files/legislation/bills/s6-bills/assisted-dying-for-terminally-ill-adults-scotland-bill/introduction/delegated-powers-memorandum-accessible.pdf

This document relates to the Assisted Dying for Terminally lll Adults (Scotland) Bill (SP
Bill 46A) as amended at Stage 2

Delegated powers

Section 4(5)(a): Power to specify the training, qualifications and
experience of a “coordinating registered medical practitioner”

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: First regulations affirmative, any subsequent
regulations negative

Revised or new power: Revised

Provision

4. Section 4 sets out the process a terminally ill adult must follow to make a first
declaration that they wish to be provided with assistance to end their life. The section
also establishes the role of the “coordinating registered medical practitioner” (“the
cRMP”) who is the doctor that will take on the lead role in overseeing the assisted
dying process for a terminally ill adult.

5. As amended, Section 4(5)(a) defines a cRMP for the purposes of the Bill as “a
registered medical practitioner who has such training, qualifications and experience as
the Scottish Minsters must by regulations specify”.

Reason for taking/revising power

6. The reason for taking the power, as explained by the Member in the DPM, is
that he believes that a cRMP might require a particular level of experience to fulfil the
role provided for in the Bill. He considers that such qualifications and experience are
most appropriately left for Scottish Ministers to determine and regulate for. It was
further considered important that Scottish Ministers consult with relevant bodies, such
as the General Medical Council and British Medical Association, to ascertain whether
any such further qualifications and/or experience are considered appropriate and/or
necessary and, if so, what they should be.

7. The Member made clear throughout Stage 1 that training will be required for
those health professionals directly involved in the assisted dying process. During the
Stage 2 proceedings the Member explained that he had not originally included a
specific requirement for training in the Bill because he believed that the profession was
best placed to devise, develop and roll out the training that it considers most
appropriate. However, the reason for the change to add the provision of training to the
existing power that the Bill conferred on Scottish Ministers was to ensure that Scottish
Ministers, after consultation with relevant partners, can also regulate for the training
that those professionals must have to participate in any assisted dying scheme. This
will ensure further that the public and particularly every terminally ill person wishing to
access assisted dying services can have the fullest confidence that every part of the
process is carried out in the safest way possible.
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8. As amended, section 4(5)(a) provides that Scottish Ministers must, rather than
may, specify in regulations what training, qualifications and experience a registered
medical practitioner must have to be an cRMP. Again, this is to ensure appropriately
trained, qualified and experienced practitioners are involved in the process, providing
safeguards for both terminally ill adults and participating cRMPs and ensuring the
highest level of public confidence.

Choice of procedure

9. As was set out by the Member in the DPM, regulations under this section that
specify for the first time what qualifications and experience (and now training) a cRMP
should have are subject to the affirmative procedure. Subsequent regulations are
subject to the negative procedure. It is expected that Scottish Ministers, when first
deciding on the level of training, qualifications and experience for the cRMP will cover
all aspects of it comprehensively. This is underpinned by the requirement to consult
with relevant stakeholders, ensuring that training, qualifications and other
requirements on the level of experience are considered exhaustively and set
appropriately. The level of scrutiny that the affirmative procedure provides to the
Parliament reflects the significance of this safeguard in the assisted dying process.
However, some adjustments may need to be made over time as the assisted dying
scheme develops and evolves and would require the making of further regulations.
The Member considers that the negative procedure is the appropriate level of scrutiny
for such modifying regulations that ensures the best use of Parliament’s time. It is
worth noting that the Scottish Ministers are required to consult appropriate
stakeholders prior to the making of any regulations under this provision of the Bill,
even those subject to the negative procedure.

Section 6(6)(a): Power to specify the training, qualifications and
experience of an “independent registered medical practitioner”

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: First regulations affirmative, any subsequent
regulations negative

Revised or new power: Revised

Provision

10.  Section 6 makes provision for two registered medical practitioners to assess,
independently of each other, whether a terminally ill adult who has made a first
declaration for assisted dying meets the requirements under the Bill to be provided
with assistance to die. The process involves the cRMP assessing the adult and, if
satisfied, referring the person to an independent registered medical practitioner (“the
iRMP?”) for a second assessment. This second assessment is concerned with
assessing that the adult is terminally ill, has sufficient capacity to make the request,
and that they are acting of their own free will, without coercion or undue pressure.
Section 6(6)(a) originally mirrored the provision set out above in original section
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4(5)(a) for the cRMP. It enabled Scottish Ministers to make regulations specifying what
qualifications and experience an iRMP must have to fulfil the role set out in the Bill. As
amended, the definition in section 6(6)(a) is now equally revised to “a registered
medical practitioner who has such training, qualifications and experience as the
Scottish Minsters must by regulations specify.”

Reason for taking/revising power

11.  The reason for taking the power, as explained by the Member in the DPM, is
that this is taken on a similar basis as that set out above for section 4(5)(a) — as
applicable to the role of the iRMP (i.e. that Scottish Ministers are better placed to
determine, in consultation with relevant health bodies, how the power needs to be
used).

12.  Similarly, and for the same reasons, the provision of training was added to the
existing power that the Bill conferred on Scottish Ministers regarding the qualifications
and experience that the iRMP should have. For the same reasons as set out above,
section 6(6)(a) as amended provides that the Scottish Ministers must, rather then
simply may, set out the training, qualifications and experience in regulations, i.e to
ensure further that the public and particularly every terminally ill person wishing to
access assisted dying services can have the fullest confidence that every part of the
process is carried out in the safest way possible.

Choice of procedure

13. As set out in the DPM, although the role of the iRMP is more limited than that of
the cRMP, it is a crucial part of the process of assessing whether the terminally ill adult
is provided with assistance. It is therefore considered important that any training,
qualifications and experience that Scottish Ministers determine the iRMP should have
(after consulting with relevant stakeholders) are subject to appropriate Parliamentary
scrutiny. Therefore, the same approach has been taken as is the case with regulations
made under section 4(5)(a). The first regulations are made subject to the affirmative
procedure, and any subsequent regulations made are subject to the negative
procedure. Again, all regulations made under the power are subject to the consultation
requirement.

Section 12(5)(e): signing by proxy: new definition of “proxy”

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Negative

Revised or new power: New

Provision

14.  Section 12 applies where a terminally ill adult intending to make a first
declaration or a second declaration declares to a proxy that they are unable to sign
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their own name, for example, due to a physical impairment, and authorises the proxy
to sign the declaration on their behalf. There are certain requirements that need to be
met in order for signing by a proxy to be valid, including how they are to sign the
document and what details require to be provided. Atintroduction, the Bill defined
“proxy” as a solicitor, a Member of the Faculty of Advocates or a justice of the peace in
Scotland.

15. As amended, section12(5)(e) inserts a new definition of “proxy”, meaning a
person who is an adult who has either known the person who intends to make the
declaration personally for a period of at least 2 years or is a person of a description
specified by the Scottish Ministers in regulations. The Scottish Ministers may, by
regulations, specify a description of persons who would meet the definition of “proxy”
for the purposes of making a first or second declaration for the purposes of the Bill.
Schedule 5 of the Bill sets out who is disqualified from being a proxy and this includes
family members, those who would benefit financially from the person’s death and a
medical professional who has treated the person for the terminal illness.

Reason for taking power

16.  This power was added to the Bill at Stage 2 in response to calls from
stakeholders who had raised concerns at Stage 1 that section 12 as originally worded
may place unintended duties on solicitors. On reflection, as the provision enables a
terminally ill person to declare to a proxy that they are unable to sign their name (for
reasons set out above) and to authorise the proxy to sign on their behalf, it was felt
that this should be an individual well known to the terminally ill person, and one they
have established a relationship of trust with. Section 12 as amended enables the
Scottish Ministers to further specify in regulations who could take on the role of a
proxy. This provides additional flexibility.

Choice of procedure

17.  Regulations made under amended section 12(5) are subject to the negative
procedure. This is considered the appropriate level of scrutiny due to the relatively
administrative nature of the regulation making power, that ensures the best use of
Parliament’s time.

Section 14B(2): Advocacy service standards

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: New

Provision

18. Sections 14A and 14B were inserted into the Bill at Stage 2. Section 14A
introduces a right of access to independent advocacy in connection with the
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individual's request to be lawfully provided with assistance to end their own life.
Advocacy services are defined as services of support and representation that are
made available for the purpose of enabling an individual to whom they are provided to
effectively and safely request assistance, including offering emotional, legal and
procedural guidance; ensuring the individual’s rights, autonomy, and wellbeing are
prioritised; acting where the individual's rights are at risk of being breached; preventing
undue influence; and ensuring that the individual’s decisions are voluntary and
autonomous. This advocacy is intended to be provided by trained professionals
independent of the person’s existing care provisions.

19. Inserted section 14B(1) of the Bill (as amended) provides that any provider of
independent advocacy services under section 14A must comply with the advocacy
service standards. Section 14B(2) requires the Scottish Ministers to set out those
standards in regulations.

Reason for taking power

20. This power has been taken in order to ensure that providers of independent and
rights-focused advocacy services for terminally ill adults have to comply with
standards set by the Scottish Ministers. It is anticipated that regulations would cover in
particular the training and experience that individuals providing advocacy services
must have; service quality, quality assurance processes and record keeping, and any
other details deemed necessary to ensure that the new service is provided to the
required standard.

Choice of procedure

21. Regulations made under new section 14B(2) are subject to the affirmative
procedure. This is deemed appropriate, given that they concern quality assurance
standards for a new service for individuals who are considering requesting assistance
to die and who require an advocate's help to effectively and safely request that
assistance, the process leading up to provision of assistance in accordance with this
Bill.

Section 15(8)(a): Power to specify the training, qualifications and
experience of an “authorised medical practitioner”

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: First regulations affirmative, any subsequent
regulations negative

Revised or new power: New

Provision

22.  Section 15 deals with the provision of assistance to a terminally ill adult, who
has been assessed as being eligible, so that they can voluntarily end their life by self-
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administering an approved substance. Section 15(1) details that the cRMP, or an
authorised health practitioner, can provide the terminally ill adult with an approved
substance to end their own life, provided that certain conditions are met. Section 15(8)
defines who can be an authorised health professional. As amended at Stage 2, this
means a registered medical practitioner or a registered nurse who “has such training,
qualifications and experience as the Scottish Ministers by regulations specify and is
authorised by the cRMP for the purpose of this section.”

23. A new subsection 15(9) requires the Scottish Ministers to consult such persons
as they consider appropriate before laying a draft of first regulations or subsequent
regulations specifying such training, qualifications and experience.

Reason for taking/revising power

24.  The reason for amending this section to take the power for Scottish Ministers to
specify the training, qualifications and experience of AHPs; and the pre-laying
consultation requirement is to mirror the provisions at sections 4(5)(a) and 6(6)(a)
above.

Choice of procedure

25.  With regard to specifying the training, qualifications and experience of AHPs,
the same approach has been taken as is the case with regulations made under
section 4(5)(a) and 6(6)(a). The first regulations are made subiject to the affirmative
procedure, and any subsequent regulations made are subject to the negative
procedure. Again, all regulations made under the power are subject to the consultation
requirement.

Section 15(8)(b): Power to specify an approved substance

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Affirmative

Revised or new power: Revised

Provision

26. Section 15 is as detailed above. Section 15(8)(b) also sets out that an approved
substance means “such drug or other substance as is specified by the Scottish
Ministers by regulations”.

27. As amended at Stage 2, a requirement was added in the new section 15(9) for
Scottish Ministers to consult such persons as they consider appropriate before laying
a draft of regulations specifying an approved substance before the Scottish
Parliament.
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Reason for taking power/choice of procedure

28. This reasons for taking and the choice of procedure in respect of this regulation
making power are, as explained in the DPM. All that is changing after Stage 2 is the
addition of the statutory consultation requirement.

Section 20A(1): Provision of assistance outwith National Health
Service

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Laid, no procedure

Revised or new power: New

Provision

29. Section 20A was inserted into the Bill at Stage 2. It places a duty on the
Scottish Ministers to make further provision about the provision of assistance in
accordance with this Act outwith the National Health Service. Regulations made under
this power can, amongst other things, specify the role of Healthcare Improvement
Scotland, the role of the Care Inspectorate or any settings or services where
assistance must not be provided. There is a requirement to consult with such persons
as they consider appropriate before laying a draft of regulations before Parliament.

Reason for taking power

30. The Member lodging this amendment explained during the Stage 2 proceedings
that this provision is intended to make provision to regulate such circumstance where
assisted dying might not be entirely delivered by the NHS, as is the case in other
countries. It is intended as a “belt-and-braces" approach that aims to ensure patient
safety and quality of service where assisted dying services are provided outwith the
NHS.

Choice of procedure

31.  The provisions in section 28 of the Bill (regulation making powers) were subject
to amendment at Stage 2, however, section 28 was not amended to include reference
to the newly inserted section 20A(1). In the absence of provision stating otherwise,
regulations made under this section are subject to section 30 of the Interpretation and
Legislative Reform (Scotland) Act 2010 and are therefore laid only in the Parliament.
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Section 22B: Code of practice on interaction with palliative and
end of life care services

Power conferred on: Scottish Ministers
Power exercisable by: Code of Practice
Parliamentary procedure: None
Revised or new power: New

Provision

32. Sections 22A and 22B were inserted into the Bill at Stage 2. Section 22A
places a duty on the Scottish Ministers to assess and report on the likely impact of the
provisions of the Act on hospices and providers of palliative and end of life care
services as soon as practicable after the Bill receives Royal Assent. The assessment
must consider the likely impact on the staffing of hospices and palliative and end of life
care services, including the training and support that will be required, the operation of
existing palliative and end of life care services, including those provided by non-
statutory providers, existing funding streams for palliative and end of life care services
and the regulation and scrutiny of palliative and end of life care.

33. New section 22B places a duty on the Scottish Ministers to publish a Code of
Practice as soon as reasonably practicable after carrying out an assessment under
section 22A making provision about the interaction between assistance provided in
accordance with the Act and support provided by hospices and providers of palliative
and end of life care. The Code of Practice must make provision for the matters listed
in section 22B(2)(a)-(d) which includes, amongst other things, the provision of
guidance, training and support to health and social care professionals providing these
services, measures to mitigate any adverse impacts on the operation of existing
services and how provision in the Act interacts with existing regulation and scrutiny of
those services.

34. In preparing the Code of Practice the Scottish Ministers must consult persons
who appear to them to represent the interests of hospices and providers of palliative
and end of life care and such other persons as they consider appropriate and must
publish the Code of Practice.

Reason for taking power

35. Itis understood that the reason behind the duty on the Scottish Ministers to
publish the Code of Practice is part of an approach to assessing and managing any
impact on hospices and other providers the Act may have. The Code is intended to
ensure that assisted dying services, as authorised through Bill provisions, interact
appropriately with hospices and other providers of palliative and end-of-life care. It is
hoped that this will provide another safeguard for the smooth operation of the Bill.
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Choice of procedure

36. The Code of Practice is not subject to any parliamentary procedure and is not
laid before the Parliament. It is to be published once it is prepared.

Section 23(1): Guidance

Power conferred on: Scottish Ministers
Power exercisable by: Guidance
Parliamentary procedure: None
Revised or new power: Revised

Provision

37. Section 23(1) enables the Scottish Ministers to prepare and publish guidance
regarding the operation of the Bill. Section 23(2) lists some areas on which guidance
may be issued, and subsection (3) requires Ministers to consult with any
organisations/people they consider relevant and appropriate. Subsection (4) requires
anyone carrying out functions under the Act to have regard to any guidance issued.
Subsection (5) allows Ministers to revise guidance (any revised guidance must be
published).

38. At Stage 2 section 23 was amended so that Scottish Ministers “must” rather
than “may” prepare and publish guidance and “must” rather than “may” include
provision in the guidance as set out in section 23(2). Further guidance is also to
include provision about training and quality assurance to ensure effective
implementation. Subsection (3) was also amended at Stage 2 so that Scottish
Ministers must consult specifically with trade unions and professional bodies who
appear to them to represent the interests of persons who may carry out functions
under this Act, in addition to such as other persons as they consider appropriate.

Reason for taking/revising power

39. The reason for taking the power, as explained by the Member in the DPM, is to
allow Scottish Ministers to issue guidance on practical operational matters, as health
professionals and health services in Scotland begin to operate the assisted dying
process, and provide assistance to terminally ill adults to end their lives. This allows
the Scottish Ministers to react and respond to practical experience and to consult the
views of health professionals and bodies. Guidance will also provide information about
the assisted dying process for the public and terminally ill adults. The provision was
strengthened further at Stage 2, specifically through making it a requirement for
Scottish Ministers to publish guidance and through adding additional consultation
requirements.
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Choice of procedure

40. As was set out by the Member in the DPM, Scottish Ministers require this power
to make guidance relevant to the Bill as detailed. As such, given it only makes
provision for practical and operational guidance, no procedure is considered
necessary. Guidance does not have the force of law, therefore requiring the
Parliament to scrutinise such guidance would not, in the Member’s view, be an
effective use of Parliamentary time.

Section 32: Commencement

Power conferred on: Scottish Ministers

Power exercisable by: Regulations made by Scottish statutory instrument
Parliamentary procedure: Laid, no procedure

Revised or new power: Revised

Provision

41.  Section 32(1) specifies those provisions of the new Act which are to come into
force on the day after Royal Assent. As amended, section 32(1) adds section 14A
(right to advocacy), section 14B (advocacy service standards), section 22A (offence of
advertising assisted dying) to these provisions. The DPM explains that the reason for
sections coming into force the day after Royal Assent relates to section 4 of the
Interpretation and Legislative Reform (Scotland) Act 2010", “Exercise of powers
before commencement of Act of the Scottish Parliament” and will enable the Scottish
Ministers to make any necessary preparation it considers necessary and appropriate
before the regulation-making powers come into force.

42. Section 32(2) provides that the other remaining provisions are to come into
force on such day as the Scottish Ministers may by regulations appoint.

Reason for taking power

43. It would not be advisable for the Bill's substantive provisions to come into force
immediately following Royal Assent, for the reasons explained in the DPM. A period of
time will be required for the Scottish Government and health services and
professionals to prepare for the introduction of assisted dying in Scotland as provided
for in the Bill (hence certain provisions, to which additional ones were added at Stage
2, coming into force the day after Royal Assent as explained above). The Member
therefore considers that the Scottish Ministers are best placed to determine when the
remaining provisions of the Bill should suitably be commenced, as discussed in the
DPM.

1 Interpretation and Legislative Reform (Scotland) Act 2010.
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Choice of procedure

44. As set out in the original DPM, commencement regulations bring into force
provisions, the substance of which have already been considered by the Scottish
Parliament during the passage of the Bill. Any regulations under this section will be
laid before the Scottish Parliament as soon as practicable after being made (and in
any event before the legislation is due to come into force).
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