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9 January 2026 
 
 
Dear Finlay, 
 
SCOTTISH GOVERNMENT RESPONSE TO THE RURAL AFFAIRS AND ISLANDS 
COMMITTEE’S REPORT ON THE CROFTING AND SCOTTISH LAND COURT BILL AT 
STAGE 1  
 
I write in response to the Rural Affairs and Islands Committee Stage 1 report on the Crofting 
and Scottish Land Court Bill.  
 
I would like to thank the Committee for its careful and detailed consideration of the Bill and I 
welcome the Committee’s agreement to the general principles of the Bill. I also welcome the 
Committee’s decision to undertake a fact-finding visit to meet with a number of crofters and to 
discuss how the Bill will affect them.  
 
Annex A responds to each of the Committee’s recommendations, using the section headings 
and paragraph numbers in the report.  
 
I hope that my response is helpful in your further consideration of the Bill. I look forward to 
debating the Stage 1 report on 13 January 2026, and to continuing to work with the Committee 
on this important piece of legislation at Stage 2.  
 
Yours sincerely, 

 
 

JIM FAIRLIE 
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Annex A  
 
SCOTTISH GOVERNMENT RESPONSE TO STAGE 1 REPORT  
 
For ease of reference, the Committee’s points or recommendations are shown in bold text 
and numbered in line with their report. The Scottish Government’s response is given directly 
underneath. 
 

PART 1 Crofting Reform 
 
Support for wider and more fundamental reform of crofting law 
 
29. The Committee recognises the significant importance of crofting in Scotland and 

the cultural, economic, social, and environmental benefits it continues to deliver 
in rural areas. 

 
30. The Committee notes the general support for the Bill's provisions and the Scottish 

Government's approach of addressing specific issues which have been identified 
via this Bill. The Committee also notes the positive feedback from all stakeholders 
about the Scottish Government's engagement and co-design with them on the 
Bill's provisions. 

 
31. At the same time, the Committee notes broad support for a more fundamental and 

structural review of crofting policy and law in modern Scotland. Some 
stakeholders expressed their disappointment that such a review is not further 
forward. The Committee recommends the new Scottish Government, at the start of 
session 7, confirm its intention to undertake this review and then bring forward 
legislation. The Committee intends to set out this recommendation in its legacy 
report to its successor committee. 

 
I share the Committee’s views on the importance of crofting and the vital role it plays in 
maintaining rural population and supporting local economies.  
 
I would like to take this opportunity once again to gratefully acknowledge the 
contributions from many individuals and stakeholders who have engaged in this process 
and offered their time, advice and ideas to the Scottish Government.  
 
I support the Committee’s position regarding the need for more fundamental and 
structural review of crofting policy and law. This process needs to start with the 
identification of clear policy outcomes which will be the foundations for any future  
reform.    
          

Enforcement of crofters’ duties (sections 1 to 7) 
 
47. The Committee believes that a healthy, thriving and sustainable crofting 

community in Scotland rests on the effective enforcement of crofters’ duties by an 
adequately resourced Crofting Commission. The Committee notes stakeholders’ 
long-standing concerns about the Crofting Commission's enforcement of crofters’ 
duties and crofters’ strong desire to be tightly regulated. The Committee 
welcomes the Crofting Commission's renewed focus of policy and resources on 
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enforcement and asks the Scottish Government to maintain its support and 
resourcing of the Crofting Commission.  

 
48. It is clear that effective enforcement presents many practical challenges to the 

Crofting Commission. The Committee notes suggestions that the current system 
of reporting and enforcement of crofters’ duties should be included in any future 
review of crofting. The Committee highlights in this report the representations 
made to it over the course of its stage 1 inquiry and asks its successor committee 
to include them in any future consideration of crofting policy.  

 
49. Noting the widely held views that effective enforcement needs a local presence in 

crofting communities, the Committee welcomes the Scottish Government's rural 
payments and inspections division's support to the Crofting Commission. This 
provides a network of local knowledge and presence to support enforcement. The 
Committee also welcomes the Minister's comments that the Scottish Government 
is seeking to build on this network. In its response to this report, the Committee 
requests further information from the Scottish Government on how it intends to 
support this co-operative relationship and build this network. This information 
should include how the Scottish Government will ensure the rural payments and 
inspections division has sufficient resources and expertise to enable it to carry 
out this role, alongside its other functions. 

 
The health of crofting communities, and of the broader rural and island communities they 
are a part of, depends on crofters fulfilling their duties to be resident and to work their 
croft. Enforcing these duties is a key responsibility of the Commission and I welcome 
their increase in this work. The Crofting Commission is better resourced now than it has 
ever been and we will continue to support it.  
 
I acknowledge the strength of support for strong regulation that has been expressed to 
the Committee and the Government by several crofters and crofting stakeholders.  For 
completeness, however, I would note that this is not a universal view among crofters.  
Some who responded to the Government’s 2024 consultation, in person or in writing, 
took the view that crofting was suffering from too much regulation. 
 
What we need, and what we are seeing from the Commission, is for our current 
regulation to be administered more effectively. As the Commission stated in their 
evidence session, it comes down to using “existing legislation more firmly and more 
robustly.”    
 
I agree with the Committee’s suggestion that the current system of reporting and 
enforcement of crofters’ duties should be included in any future review of crofting.  
 
For many years, the Commission has been supported by RPID officers when local 
knowledge is required to advise on any regulatory applications and, more recently, to act 
on behalf of the Commission in connection with duties enforcement. I know that the 
Commission is very grateful for the support provided by RPID and I will be encouraging 
this productive relationship to continue. We are all committed to further strengthening the 
collaboration by ensuring close coordination at a strategic level and prioritising available 
resources where necessary.                        
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Section 1 – Enabling environmental uses of crofts 
 
74. The Committee notes the general support for extending the definition of 

purposeful use to include ‘put to any environmental use’. Given the benefits of 
using crofting land for environmental activities, the Committee welcomes making 
the process easier, which the removal of the requirement for tenant crofters to 
obtain landlord consent would achieve.  

 
75. The Committee notes concerns that some absent or negligent crofters could use 

the environmental use as a cover for neglecting their croft land. The Committee 
also notes, however, the safeguards provided for in the Bill – that environmental 
use must be ‘planned and managed’ and ‘not adversely affect the use of adjacent 
land’ – would be key to the Commission's enforcement of this duty.  

 
76. The ultimate safeguard against misuse is the Commission's effective enforcement; 

as expressed earlier in this report, the Committee welcomes the Crofting 
Commission's renewed focus of policy and resources on enforcement and asks 
the Commission to extend this to ensure the environmental use of croft land 
would be appropriately enforced.  

 
77. Having heard concerns regarding the definition of ‘environmental use’, and noting 

the Minister's commitment to strengthen this, the Committee asks the Scottish 
Government to update it on possible amendments in its response to this report.  

 
78. As with other aspects of crofting policy which have been touched on during the 

Committee's stage 1 inquiry, the Committee believes that the potential use of 
crofting land for environmental, as opposed to other land uses, could have longer 
term and wider consequences than are perhaps anticipated at this time. Many 
crofting stakeholders raised concerns that the use of environmental land should 
not eclipse other, more traditional land uses. The Committee recommends that 
any future review of crofting law should include consideration of this issue. 

 
I welcome the Committee’s general support for both the introduction of the 
environmental provisions in relation to inbye crofts and the safeguards provided for in the 
Bill.  
 
The Commission Board has a clear focus on developing robust policy moving forward, 
and for the enhanced enforcement of duties. The Commission has embarked on an 18 
month programme of policy modernisation, which includes policy in relation to 
environmental land use. 
 
I have listened carefully to the concerns expressed by crofters and stakeholders on this 
matter and we will ensure that we strike the right balance between what is necessary for 
primary legislation, and what we should leave for the Commission to set out in its Policy 
Plan, in order to deliver on this well-supported provision.    
 
I note the Committee’s recommendation that any future review of crofting should 
consider the wider consequences of environmental land use on any future use of the 
croft.              
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Section 2 – Removal of timescales for deciding applications 
 
83. The Committee asks the Scottish Government to respond to stakeholders’ 

concerns regarding the removal of timescales for deciding applications. 
 

I understand the concerns that have been expressed about the timeliness of 
Commission decision-making in general. However, I do not believe that having statutory 
deadlines applied to two very specific Commission processes helps the organisation’s 
overall efficiency. In practice it means that other, perhaps more important, work, gets 
interrupted in order to focus on the issue that happens to have a statutory deadline. It 
has also been pointed out that current provisions make bad law, because they do not 
state whether, if the deadline is missed, the application is deemed to have been 
approved or refused.  
 
Furthermore, the Commission has just recently updated its policy on ‘Consent to be 
Absent’ which will include more detailed checks and will require the crofter to provide 
evidence of how they will meet the cultivation duty during their absence, and how they 
intend to meet the residency duty at the end of the absence. This policy will help to 
increase the number of crofts with a crofter who is meeting their duties on a permanent 
basis, and will encourage opportunities for new entrants. But if the 28-day deadline for 
the Commission remained, it would be difficult for the Commission to fully implement this 
policy.              
 
Information on how long a crofter can expect an application process to take is available 
on the Commission’s website. My officials and I meet regularly with the Commission to 
discuss, amongst other things, the performance of the Commission and its various 
timescales, including how it meets its general functions.          

 
Section 3 – Reporting on breaches of duties 
 
92. The Committee notes the mixed views about section 3. The Committee asks the 

Scottish Government to respond to crofting stakeholder organisations’ 
suggestion that the number of categories of people who can report breaches 
which must be investigated by the Crofting Commission could be further 
extended.  

 
93. The Committee notes the support for the removal of the requirement for the 

grazings committee to report on each croft. Given the evidence the Committee 
has heard about the distress this has caused in some crofting communities, the 
Committee agrees with this provision. 

 
If we extend the list further, this has the potential to create a lot of additional work for 
the Commission, because it would be obliged to investigate every report that it 
receives, regardless of the strength of the evidence provided. With the changes being 
introduced in this Bill, I think we will have the right balance between what the 
Commission must do and what we leave to the discretion of the Commission.               
 
We know from the Commission’s evidence session that they can and do consider some 
reported breaches of duty from outside those mentioned in legislation. That decision 
will be based on the strength of the evidence provided. Therefore, no one person or 
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organisation is prevented from reporting a suspected breach of duty with the 
Commission.      
 
I welcome the Committee’s support for the removal of the requirement for the grazings 
committee to report on each croft.     

 
Section 4 – Enforcement of duties 
 
97. The Committee notes, and agrees with, the support for this provision. 
 

I welcome the Committee’s support for section 4 of the Bill.   
 
Crofting Commission powers (sections 8 to 14) 
 
Section 8 – Assignations to family members 
 
106. The Committee notes, and agrees with, the support for the fast-track assignation 

and welcomes the Crofting Commission resources this change would free up to 
redirect towards the enforcement of crofters’ duties.  

 
107. The Committee notes the concerns expressed by some stakeholders that the 

three-croft limit for the fast-track process might disproportionately impact on 
those crofters who have multiple crofting interests. Some stakeholders 
suggested alternative limits, such as total hectarage or geographic regions. The 
Committee notes, however, the Scottish Government's reasons for not using 
these alternative limits. The Committee also notes that those with a crofting 
interest in at least three crofts would still be able to apply for consent, it is just 
that these applications would not be considered under the fast-track process.  

 
108. On balance, therefore, the Committee believes a three-croft limit would provide a 

fair basis for speeding up the assignation process and freeing up Crofting 
Commission resources, whilst also providing a check on ‘croftbagging’ and 
enabling new entrants to crofting. 

 
I welcome the Committee’s support for section 8 of the Bill.     

 
Section 9 – Meaning of ‘owner-occupier crofter’ etc 
Section 10 – Prohibition on transfers of owner-occupied crofts to persons who are not 
individuals 
 
117. The Committee notes and supports sections 9 and 10 of the Bill. Concerns have 

been raised, however, about the potential impact of section 10, as drafted, on the 
ability of community organisations to purchase croft land and use it for crofting 
or housing purposes. The Committee welcomes the Scottish Government’s 
reassurance that it is engaging with stakeholders to explore amendments to 
address these concerns. It asks the Scottish Government to provide an update 
on any proposed amendments in its response to this report. 

 
I welcome the Committee’s support of sections 9 and 10 of the Bill. I can assure the 
Committee that we will be bring forward a Stage 2 amendment that will address the 
concerns raised by stakeholders.                
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Section 11 – Ten-year restriction on assignation and acquisition following 
Commission let 
 
121. The Committee asks the Scottish Government to respond to some stakeholders’ 

view that there should be some flexibility within the proposed ten-year restriction 
following Commission lets to allow tenants to exercise their right to buy. 

 
I have listened carefully to the views expressed by some stakeholders on this matter 
and can advise the Committee that we will bring forward a Stage 2 amendment that will 
allow for flexibility where appropriate. 

 
Section 14 – Commission's powers to adjust boundaries 
 
128. The Committee supports the proposed powers for boundaries adjustment and 

boundary remapping, noting the Crofting Commission's comments about how 
time-consuming and resource intensive it is to correct inaccuracies.  

 
129. The Committee notes the concerns raised about maintaining linkages between 

the crofting register and the land register. Members welcome the Scottish 
Government's reassurance that these will be addressed through amendments to 
the Bill and asks the Minister to provide an update on any proposed changes in 
his response to this report. 

 
I welcome the Committee’s support for the introduction of these new powers. My 
officials continue to work with key stakeholders to identify improvements to make these 
new powers as flexible as possible and to help ensure that the necessary linkages 
between the registers are in place. The opportunity for the Commission to recognise 
changes to croft boundaries that have been agreed by crofters and their neighbours, 
will be particularly useful to correct any mismatches with ownership boundaries that 
already exist.             

 
Common grazings (sections 15 to 18) 
 
Section 15 – Common grazings: unattached shares etc 
 
152. Members heard evidence about the problems caused by grazing shares 

becoming unintentionally separated from the inbye croft and the Committee 
welcomes the Bill's provisions to prevent any future unintended separation of 
shares.  

 
153. Noting the concerns raised by crofting legal experts around the status of a quasi-

servitude or a pertinent in conveyancing, the Committee welcomes the Minister's 
assurances that this issue will be addressed by amendments to the Bill. The 
Committee requests that the Scottish Government provide an update on this 
issue in its response to this report.  

 
154. The Committee also welcomes the Minister's statement that consideration is 

being given to a process to reattach shares that have been unintentionally 
separated. The Committee asks the Scottish Government to update it on this 
issue in its response to this report.  
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155. Most crofting stakeholders agreed that the Bill should go further by either 

prohibiting the separation of shares entirely or requiring any unattached shares 
to be allocated to an active crofter. The Minister expressed the view that 
permitting the separation of shares would help maintain the use of common 
grazings. He also confirmed that a safeguard will be introduced, requiring any 
future separation of shares to obtain Crofting Commission consent. The 
Committee considers that this safeguard could strike an appropriate balance 
between providing flexibility for those wishing to use common grazings and 
ensuring effective oversight. 

 
I welcome the Committee’s support of the provisions in section 15 of the Bill.    
 
In regard to paragraphs 153 and 154, my officials continue to liaise with key legal 
stakeholders to seek workable solutions. There are a number of issues that are under 
consideration.  
 
I also welcome the Committee’s support in our intention to bring forward a Stage 2 
amendment that will ensure that where a crofter wishes to assign the grazing share 
only, this can only be done by way of application and will require the consent of the 
Commission.     
               

Section 18 – Use of common grazings for forestry or environmental purposes 
 
170. The Committee notes the broad support for environmental joint ventures between 

landlords and grazing shareholders and welcomes the provision to facilitate 
these initiatives.  

 
171. At the same time, the Committee recognises that several outstanding issues 

could affect the ability of common grazings committees and landowners to 
progress joint environmental ventures. Concerns have been raised about the 
potential for increased speculation of crofting land, driven by expectations that 
environmental projects may yield financial returns. These matters need to be 
addressed to ensure that the vision of joint ventures, delivering benefits for 
crofting communities and the wider area, can be realised. The Committee invites 
the Scottish Government to respond to this point in its reply to this report. 

 
I welcome the Committee’s support for environmental joint ventures between landlords 
and grazing shareholders.  
 
I was pleased to hear at the Commission’s evidence session that they were not seeing 
signs of the “land banking” issue that some fear. These new provisions will strengthen 
the role of grazings committees, giving them and individual shareholders more options 
for proposing and taking forward environmental initiatives on common grazings. This 
will encourage crofters and their communities to have a greater say in how land in their 
area is used.          
 
The Commission’s immediate concerns are enforcing the duties on inbye crofts – a 
priority that I am sure we all share. There are 21,836 crofts, and only 12-15% are 
deemed crofts. The Commission already has the power to enforce crofter duties on 
deemed crofts, and although this aspect of regulation is important, the resolution of 
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breaches with inbye crofts currently takes priority as this has the greater impact on the 
community when resolved.  
 
Furthermore, as covered in my response to paragraphs 152-155, it is our intention to 
bring forward an amendment that will ensure that where a crofter wishes to assign the 
grazing share only, this can only be done by way of application and will require the 
consent of the Commission.         

 
Crofting register (sections 22 to 27) 
 
Section 26 – Rectification of the crofting register 
 
183. The Committee notes concerns expressed by some legal experts about the 

perceived breadth of the powers granted to the Registers of Scotland to rectify 
the crofting register. Given the reassurances from the Registers of Scotland 
about how it expects to use this power, however, the Committee is content with 
section 26. 

 
I welcome the Committee’s support for section 26 of the Bill. However, following my 
appearance at the Committee on 12 November, the Registers of Scotland have asked 
for that part of section 26 that would have granted the Keeper a new power to rectify 
the Register when she becomes aware of a material inaccuracy, to be removed from 
the Bill.  
 
On reflection, the Registers of Scotland have come to the conclusion that it would not 
use this new power and have asked for subsection 16B from section 26, to be 
removed. We will bring forward a Stage 2 amendment to that effect.            

 
Electronic communications (sections 28 to 30) 
 
Section 30 – Crofting census notices 
 
192. The Committee notes the Crofting Commission's comments that sections 28, 29 

and 30 will provide it with welcome flexibility in terms of its communications with 
crofters. Although the Committee is content with these provisions, members 
recognise that not all crofters will have access, or a reliable connection, to the 
internet. Members expect the Commission will anticipate this and not wholly rely 
on electronic communications with crofters. 

 
I welcome the Committee’s support of sections 28, 29 and 30 of the Bill.  
 
The Commission is dedicated to ensuring it meets, and in many cases exceeds, the 
accessibility standards expected of a public body. In doing so it ensures that non-digital 
alternatives are considered alongside all of its digital processes, and prides itself on the 
support that it offers to crofters, many of whom it recognises struggle with modern 
digital processes. Clear examples of this can be seen with the ongoing commitment to 
paper based regulatory applications for those who need them, and the dedicated phone 
support for crofters unable to do an electronic return for its annual notice.  
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The Commission is also reviewing its approach to communications with all 
stakeholders with a view to finding more cost-effective ways of disseminating key 
strategic messages and engaging with stakeholders directly on policy modernisation. 
 
Following my appearance at the Committee on 12 November, the Crofting Commission 
have requested a change to the title of section 30 of the Bill, and want to refer to the 
notice as a “Duties Notice”. We wish to avoid any possible confusion between this and 
either the Agriculture Census or the decennial National Census. The word “duties” not 
only best explains what the notice refers to, but the word is very well established in the 
Crofters (Scotland) Act 1993 and understood by all crofters. We will bring forward a 
Stage 2 amendment to this effect.               

 
Simplifications and clarifications 
 
Section 32 – Appointed members: special considerations 
 
198. The Committee is content with section 32. 
 
I welcome the Committee’s support of section 32 of the Bill 
 

 
Part 2 – Merger of the Scottish Land Court and the Lands Tribunal for Scotland 
 
General views on the merger 
 
210. The Committee notes the evenly divided views among stakeholders who 
responded to the Government's consultation on the proposed amalgamation of the 
Court and Tribunal. Members also note the administrative teams of both bodies have 
already been integrated, delivering greater flexibility to meet their respective needs. 
While the Committee is aware that some stakeholders are concerned that the merger 
may be motivated by cost-cutting, it is reassured by the Minister's confirmation that 
the policy objective is to streamline and improve the operation of the Court and 
Tribunal. 

 
I note the Committee’s recognition that stakeholder views on the proposed merger are 
evenly divided. While I am aware of concerns expressed by some respondents that the 
amalgamation could be driven by cost-reduction, I wish to reiterate that the merger is 
intended to bring together two closely aligned jurisdictions within one unified judicial body, 
improving coherence and flexibility in the determination of land-related disputes and enabling 
more effective deployment of judicial and specialist expertise across the jurisdiction. 
As the Committee notes, the administrative functions of the two bodies have already been 
integrated, delivering greater flexibility and resilience in practice. The Bill builds on this 
experience, while preserving the character, specialist functions and expertise of the existing 
Court and Tribunal. 
 
Operational matters pertaining to the Court  
 
Expertise within the merged Court  
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215. The Committee notes some stakeholders’ concerns about the judicial expertise 
within the merged Court's membership. However, the committee is reassured by the 
Minister's expectation that expertise will be retained and strengthened by the merger. 
 
The Bill has been deliberately framed to ensure that the breadth and depth of expertise 
currently available within both the Court and the Tribunal is not only maintained but 
enhanced through a unified institutional framework. Under the new arrangements, the 
composition of the bench will continue to reflect the specific requirements of each case, 
allowing legal, agricultural and valuation expertise to be deployed flexibly and appropriately. I 
am confident that these provisions will ensure the merged Court retains its specialist 
character and is well equipped to discharge its expanded functions effectively. 
 
Lack of a requirement for internal appeals against a Tribunal decision 
 
220. The Committee notes the Scottish Government's intention to address concerns 
relating to the Court's internal appeals process through amendments to the Bill. The 
Committee requests the Scottish Government provide an update on its approach to 
this issue in its response to this report. 
 
I note the Committee’s comments on the absence of a requirement for internal appeals in 
relation to certain Tribunal-type decisions transferring to the Court, and I welcome the 
opportunity to provide an update on our approach. 
 
The Scottish Government recognises the importance of ensuring that appeal and review 
arrangements within the merged Court are proportionate, efficient and appropriate to the 
nature of the jurisdiction being exercised. Evidence provided to the Committee, including by 
the Chairman of the Court, highlighted concerns about how existing internal appeal and 
review mechanisms may operate in practice for matters transferring from the Lands Tribunal. 
In light of that evidence and following further consideration the Scottish Government intends 
to bring forward Stage 2 amendments to refine the internal appeal and review framework.  
 
The aim of those amendments will be to ensure that the procedural arrangements applying 
to matters formerly within the Lands Tribunal’s jurisdiction are appropriate to their character 
and consistent with the effective operation of the merged Court, while maintaining suitable 
safeguards and routes of appeal. 
 
This approach reflects the Scottish Government’s commitment to ensuring procedural 
fairness and clarity as part of the merger, and to responding constructively to the 
Committee’s recommendations. 
 
Requirement for a Gaelic-speaking member of the Court 
 
224. The Committee agrees with the Minister's reasoning for retaining the requirement 
for a Gaelic-speaking member of the Court and recognises this reflects the cultural 
importance of the Gaelic language in crofting and farming communities in Scotland. 
 
I welcome the Committee’s support for retaining the requirement for a Gaelic-speaking 
member of the Court. This requirement reflects the Scottish Land Court’s distinctive heritage 
and its longstanding role in serving crofting and rural communities. 
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Other issues raised with operation of merged Court 
 
225. The Hon Lord Duthie also highlighted a further three issues with the proposed 
transfer of jurisdictions and functions of the Tribunal to the Court. 
 
226. First, Lord Duthie referred to the current different eligibility criteria, which would be 
retained by the Bill, for appointment to the Court and Tribunal, as well as the role of chair 
and deputy chair of the Court. Lord Duthie suggested that the criteria for 
appointment as a legally qualified member of the Tribunal, persons appearing to be 
suitably qualified by the holding of judicial office or by experience as an advocate or 
solicitor, should be extended to the role of deputy chair. 
 
227. Second, Lord Duthie highlighted that the Bill would retain the current situation 
whereby crofting law appeals are by ‘special case procedure’ but not for appeals in 
agricultural holdings jurisdiction. Lord Duthie stated there is no obvious rationale for 
retaining two appeal methods and that “appeals by special case required the 
expanding of a significant amount of time and resource by the Court, when 
compared with straightforward appeals on a question of law”. 
 
228. Third, Lord Duthie referred to the proposal to replace the current allowance for the 
Court, with Scottish Ministers’ approval, to “prescribe such forms of application and other 
forms of procedure as it thinks proper” (rule-making powers). The Bill would change this to a 
Court of Session act of sederunt after consultation with the Scottish Civil Justice Council. 
Lord Duthie suggested the Bill be amended to require 
consultation with the chair of the Court. 
 
230. The Committee would welcome a response from the Scottish Government to 
each of these points in its response to this stage 1 report. 
 
I welcome the Hon Lord Duthie’s contribution and the important points he raised in his 
capacity as Chair of the Court in relation to the proposed merger.  
 
Eligibility criteria for appointment  
The provisions  in the Bill in relation to appointment to the Scottish Land Court reflect the 
wider statutory framework governing senior judicial appointments. The Bill retains the 
existing eligibility criteria for the Chair, and would enable Ministers to make provision about 
the eligibility for appointment of members of the Court other than the Chair, by way of 
regulations. A person appointed as Chair  of the Court will continue to have the same rank 
and tenure of office as a judge of the Court of Session, and a Deputy Chair will continue to 
have the same powers and perform the same duties as the Chair when acting as such. 
While there is merit in ensuring that the Court can draw on the widest possible pool of 
experience, we have concluded that eligibility for designation as Deputy Chair should 
continue to be aligned with eligibility criteria for appointment as Chair.  
 
Appeals and special case procedure  
I note Lord Duthie’s concerns regarding the continued use of different appeal mechanisms 
across the Court’s jurisdictions, and in particular his evidence questioning the rationale for 
retaining the special case procedure alongside appeals on a question of law. Lord Duthie  
highlighted that the existence of two parallel appeal routes is not obviously justified and that 
the special case procedure can place a disproportionate demand on judicial time and 
resources. 
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The Bill largely preserves existing appeal routes, reflecting the distinct legislative histories of 
crofting and agricultural holdings law. However, I recognise the force of the evidence 
received that, within a merged Court, differences in appeal mechanisms merit further 
consideration to ensure that procedures remain proportionate, efficient and well aligned with 
the nature of the cases being determined. 
 
In light of that evidence, the Scottish Government intends to bring forward amendments at 
Stage 2, with the aim of improving clarity and proportionality in appeal arrangements while 
maintaining appropriate safeguards and routes of appeal. 
 
Rules of court and consultation with the Chair  
The Bill seeks to align the Land Court with the wider civil justice system by transferring 
rule-making powers to the Court of Session, following consultation with the Scottish Civil 
Justice Council. While the Council may consult such persons as it considers appropriate, 
including judicial office-holders, the Scottish Government agrees that it would be appropriate 
for the Chair of the Court to be expressly consulted, given the Court’s specialist jurisdiction 
and historic approach to procedure. Provision to that effect is therefore being taken forward 
as part of the Stage 2 amendments. 
 
Environmental court 
 
234. The Committee notes that, while the Scottish Government does not support 
creating a dedicated environmental court, both the policy memorandum and the 
earlier consultation on the merger anticipate that the expanded Land Court could, in 
future, take on additional functions including in relation to Aarhus cases and 
elements of environmental law.  
 
235. The Committee further notes operational evidence from the Scottish Land Court 
that it is accustomed to handling “niche jurisdictions” across different legislation and 
that it already considers certain environmental matters (for example, appeals relating 
to Scottish Environmental Protection Agency decisions). The Scottish Land Court 
also acknowledged that any significant expansion of workload would require careful 
consideration of resourcing and capacity.  
 
236. The Committee, therefore, considers it important that any future proposal to 
extend the merged Court's competence of jurisdiction, whether to Aarhus cases or 
other environmental functions, should be brought forward transparently, with clear 
information on scope, resourcing and access to justice impacts and by regulations 
subject to the affirmative procedure to ensure appropriate parliamentary scrutiny. 
 
We strongly agree with the Committee that any extension of court jurisdiction must be 
subject to appropriate parliamentary scrutiny. That is why the Bill provides for any expansion 
of the Land Court’s jurisdiction to be made by regulation, subject to affirmative procedure, 
ensuring a controlled and proportionate approach that avoids overwhelming a newly merged 
court.  
 
A consultation was held in summer 2023 on the Scottish Government’s report into the 
effectiveness of environmental governance following the UK’s exit from the EU. Ministers 
concluded then, and remain of the view , that there is no compelling case for establishing a 
specialist environmental court. 
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Environmental justice comprises both criminal and civil elements. The Scottish Government 
considers that it would not be appropriate for the Land Court to assume the functions of a 
criminal environmental court, given its specialist civil jurisdiction and the distinct procedural 
and institutional requirements of criminal proceedings. 
 
In relation to civil matters, Aarhus cases are generally and appropriately brought by way of 
judicial review or statutory appeal under the Town and Country Planning (Scotland) Act 
1997, and are heard in the Court of Session. This remains the most appropriate forum in the 
majority of cases. However, the Scottish Government will continue to consider, on a case-by-
case basis and subject to appropriate parliamentary scrutiny, whether there may be limited 
and specific circumstances in which the Land Court could appropriately exercise jurisdiction, 
taking full account of its capacity and expertise. 
 
Significant progress has been made in strengthening compliance with the Aarhus 
Convention, and work continues to build on that progress. This includes the abolition of court 
fees for Aarhus cases in the Court of Session, the introduction and subsequent 
strengthening of Protective Expenses Orders, and ongoing work by the Scottish Civil Justice 
Council to extend PEOs to the Sheriff Court, with new rules anticipated by mid-2026. 
 
The Scottish Government will continue to consider, on a case-by-case basis, whether new or 
amended environmental legislation should confer jurisdiction on the Land Court, taking full 
account of its capacity. There is no intention at this stage to expand the jurisdiction of the 
newly merged Land Court to create a specialist environmental court. 
 
237. The Rural Affairs and Islands Committee agrees with the general principles of the 

Crofting and Scottish Land Court Bill. 

 
Conclusion  
 
237. The Rural Affairs and Islands Committee agrees with the general principles of the 

Crofting and Scottish Land Court Bill. 
 
I welcome the Committee’s agreement to the general principles of the Bill.   
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