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19 December 2024

Dear Edward,
Environmental Authorisations (Scotland) Amendment Regulations 2025

Thank you for your letter, dated 04 December 2024, which seeks more information from
Scottish Water on the amended Environmental Authorisation (Scotland) Regulations (EASR).
We welcome this opportunity to supplement our response to the consultation on the draft
regulations.

Two questions were posed in your letter and our feedback is set out below:

1. Have your concerns been addressed in the 2025 Regulations?

This question relates to the comment in our consultation response that we would “support
further review of the definition of terms throughout the draft regulations to ensure
consistency and accuracy. Many of the meanings, particularly those for water and
wastewater-related terms contain inaccuracies, are outdated, are unnecessarily repeated
in different schedules and/or are contradictory”.

We note that duplicated and contradictory definitions have been addressed. In addition,
reference is now made to definitions in the Sewerage Scotland Act 1968 (SSA) for most
terms that relate to wastewater. We note that this Act is over 50 years old and that many
definitions are outdated. However, we recognise these are the only definitions on the
statute book and must be used until they can be revised.

Some terms in the amended EASR would benefit from further review and these include:

e The term ‘sewage plants’ is included in the definition of ‘sewage sludge’ and is also
referenced in Part 2 Subordinate Legislation (Environmental Liability (Scotland)
Regulations 2009). It is not defined in EASR and could be replaced with ‘sewage
treatment works’, which is defined in the SSA.

o Similarly, the definition of ‘sewage sludge’ refers to ‘domestic’ and ‘urban waste waters’.
Neither of these terms are defined in EASR and neither are included in the SSA.
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¢ It would be beneficial for the definition of ‘loch’ to include reference to ‘natural or man-
made’ to ensure that reservoirs are clearly captured by this term and, therefore, covered
by the General Binding Rules which aim to protect the water environment.

In addition to the review of existing definitions in EASR, we believe the Regulations would
benefit from the addition of definitions for: bank, outfall and industrial estates.

Our consultation response also indicated that we would welcome an amendment of the
definition for ‘municipal waste’ to add ‘water treatment works sludges’ to the list of excluded
wastes. We now recognise that the definition comes from the Landfill (Scotland)
Regulations 2003 and there is, therefore, no opportunity to change that under EASR. Until
such time as the Landfill Regulations can be amended, we are content that the omission is
covered by SEPA’s guidance document* on the biodegradable municipal waste landfill ban.

2. How does Scottish Water expect to be impacted by these Regulations?

i.  The biggest impact from these Regulations will be the way in which our waste
activities are authorised. For example, we will now need an authorisation to allow
us to apply biosolids (treated sewage sludge) to agricultural land.

Scottish Water is broadly supportive of the proposals to integrate the regulation of
waste into a common authorisation framework. With specific reference to biosolids,
we recognise that the amended Regulations implement many of the
recommendations from the Scottish Government’s Sludge Review? in 2016, making
existing best practice mandatory. Many of the changes are already part of the
Biosolids Assurance Scheme (BAS) Standard®. This is a quality assurance scheme
that is adhered to by all water and sewerage companies in England, Wales and
Scotland and is audited by a third-party Certification Body with UKAS accreditation.
As a result, our biosolids activities are already aligned with most of the new
regulatory requirements.

We are, however, concerned that some of the proposed EASR conditions are
different to the BAS Standard and could significantly impact landbank availability,
particularly in island communities and rural areas. The reduced limit for cadmium
concentration in soils and the revised definition of enhanced biosolids will restrict
land that is suitable for biosolids applications and it is not clear if these changes are
supported by evidence showing associated benefits to human health and/or the
environment. Annexes 1 and 2 contain details of these concerns.

In some areas of Scotland, there is no alternative local landbank and practical
issues, such as limitations imposed by ferry operators, will make it challenging, if
not impossible, to transport material across the country to suitable locations. We
believe our operational activities will be severely affected by these requirements in
the new Regulations.

ii.  Inaddition to the impact on our bioresource activities, we believe there is a potential
impact related to the content of the public register. Our consultation response
highlighted that it is critical for abstraction activities to be excluded from this register
for national security reasons. Regulation 45 of the existing EASR covers the
exclusion of information affecting national security and the amended EASR does
not contain any changes to this section. However, it remains unclear if abstraction

1 The Ban on Landfilling Biodegradable Municipal Waste (Scope and Testing Guidance), WST-G-68, March 2024
2 Sludge review: final recommendations - gov.scot
3 Assured Biosolids: BAS Standard documents
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activities could benefit from this regulation. An application can be made to the
Secretary of State and/or the Scottish Ministers for issue of a direction that would
allow the exclusion to apply, but the process for preparing and submitting such an
application is unknown. There is also no guarantee that such a request would be
approved. We, therefore, remain concerned that information on our abstraction
activities might not be exempted from being made available to the public.

We note the Committee has asked the Scottish Government to withdraw and re-lay the
instrument before Parliament to allow more time for scrutiny. Given the operational impacts
that we have outlined above, and in the Annexes, and the potential risk to security, we
welcome this opportunity to further examine the content of the regulations.

Please let us know if the NZET Committee requires any additional input or information.

Yours sincerely,

Alex Plant
Chief Executive
Scottish Water
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Annex 1 - Cadmium Limits

The amended EASR requires that waste must not be applied to land where the soll
concentration of certain potentially toxic elements (PTEs) exceeds specified limits. A copy of
the table that sets out these limits in the Regulations is shown below.

Table 1: Maximum permissible concentrations and addition rates of Potentially Toxic

Elements (PTE) in soil (mg/kg dry soil)

PTE Maximum Mevimuen
permissible permissible
comcentratio annual  rate
n of PTE in o PTE
l.r.lr.f rnr_g'ﬂ'_a' mf;.l'uum
dry salid) {kgdha)
pH pH pH pH (1)
50-<55 5.5 - bl 6.0=T7.0 =7.0

Copper 50 100 135 200 7.5

Nickel 50 6l 75 110 3

Cadmium 0.5 0.5 1 1.5 0nis
pH
5.0 and
“I‘l)'ﬁ'l."

Line 200 15

Lead 300 15

Mercury 1 0.1

The proposed maximum permissible concentrations of cadmium (across all pH ranges) is
significantly lower than the current limit of 3mg/kg DS (for pH 5.0 and above) that is set out in
the Sludge (Use in Agriculture) Regulations.

In our response to the EASR consultation, we noted that an initial assessment of our historical
soil sample data showed that a small number exceed the new cadmium limits. These are
concentrated in a few areas of Scotland where it is possible that the underlying geology is the
cause. We noted in the response that if high background cadmium levels restrict applications
of biosolids, then this could have a significant impact on the available landbank in localised
areas (e.g. Western Isles).

It is our understanding that the aim of this change is to reduce the risk of
cadmium accumulating in grain, specifically wheat. Therefore, in our response we suggested
that crop type, as well as pH, should be considered in setting the maximum allowable
cadmium limits. For example, in areas where no grain is grown, it may be acceptable to have
a higher concentration. It should be noted that in areas like the Western Isles, we apply to
grazing land, not food crops.

Assured Biosolids Ltd. (ABL), which administers the Biosolids Assurance Scheme, also raised
similar concerns; a copy of their response is included below. It is interesting to note the point
that there are no restrictions for farmers growing crops on soils with naturally elevated levels
of cadmium.

¢ We agree the evidence supports a pH banded soil cadmium limit, but are concerned
that the significantly reduced cadmium limits proposed are likely to be unduly restrictive,
particularly without seeing the evidence to support the limits themselves (i.e. why has the
high pH limit changed from 3 to 1.5). Moreover, we have strong concerns regarding the
amount of grassland that would no longer be able to receive biosolids applications, when
the scientific concern relates to wheat. We would strongly support further engagement
over the limits and the implications on the industry ahead of any limits being incorporated
into law. This is particularly important given the cumulative effect in soils from cadmium
in biosolids is almost insignificant compared with levels already in the soil and there is no
restriction on farmers growing crops on soils with naturally elevated soil cadmium
concentrations.
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Unfortunately, the Scottish Government’s response® to the consultation, published in June,
did not propose any amendments to the cadmium limits.

Since then, SEPA has consulted on proposed standard conditions for registrations (a type of
authorisation under EASR) and has replicated the table of maximum allowable soil
concentrations in the conditions for the ‘waste to land’ registration. In our response to that
consultation, we reiterated our concern about the cadmium limit. Further analysis of our soil
data has confirmed that in some areas of Scotland, the naturally occurring background levels
of cadmium could significantly reduce our current landbank. In the Western Isles, we have
assessed four years of soil sample and spreading data, covering nearly all the land we
currently have access to in this area, and just over 41% of it would become unavailable if the
new cadmium limits were applied. In some individual years this could be as high as 60%. As
this is an island community, there are very limited options for alternative outlets and this could
have a significant impact on our operations. We suggested it might be more appropriate to
assess the impact that a waste application could have on cadmium levels rather than using a
blanket limit to restrict applications. For example, expert advice (e.g. from a FACTS qualified
adviser) could be obtained to consider crop type (i.e. wheat vs non-wheat crops), as well as
the impact of the underlying geology, before confirming the suitability of applications to land.

ABL also reiterated their concern in their response (copy below):

As raised in our response to the Scottish Government consultation on
Environmental Authorisation in the spring, we disagree with the changes to the soil
cadmium limits. We do agree the evidence supports pH banding, but the limits
proposed are far too low (with no evidence provided to support them), particularly
given how little cadmium is applied by an application of biosolids or other waste.
Our evidence suggests large areas of agricultural land would now be inaccessible
due to these lower limits (e.9. 1.5 mg/kg vs. 3 mg/kg) despite the fact they can still
grow crops even though the geogenic cadmium concentration is the overriding
factor controlling crop uptake, rather than the tiny quantity applied from a biosolids
(or other organic material) application. We strongly suggest these limits are
reviewed or if that is not possible, that if operators can demonstrate soils are
naturally high in cadmium, the application can proceed provided the cadmium
loading from the applied waste is within the loading limit.

4 Environmental Authorisations (Scotland) Regulations 2018 - proposed amendments: consultation analysis -
gov.scot
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Annex 2 — Definition of Enhanced Biosolids

In the Scottish Government’s analysis® of the EASR consultation, it was noted that the
definition of enhanced treated biosolids would be amended to require a 6logio reduction in
E.Coli and compliance with a maximum allowable concentration (MAC) for E.Coli.

Scottish Water welcomes the inclusion of an end-product standard to align with the
requirements of the Biosolids Assurance Scheme (BAS). However, if there is not a sufficiently
high level of E.Coli in the raw sludge, it is not always possible to achieve the required log
reduction for enhanced treated sludge, which is why the BAS Standard allows log reduction
or MAC compliance.

A review of our data confirms that the E. Coli levels in our untreated sludges are too low to
achieve 6logio reductions at any of our sludge treatment centres (STCs). We currently rely on
the MAC approach to demonstrate compliance with the BAS requirements for enhanced
biosolids. If the definition requires both a log reduction and compliance with a MAC, all the
biosolids we currently produce will have to be categorised as conventionally treated.

Approx. 56% of our annual production is currently applied to grassland as enhanced
biosolids. It varies year on year at some sites, but this indicates the scale of the issue. Whilst
conventional biosolids can still be applied to grassland, the material needs to be deep injected
or ploughed down (unlike enhanced material that can simply be surface applied to grass).
Only liquid sludges can be injected and, therefore, this approach cannot be used for the
biosolids cake that we produce. Additionally, farmers do not want their pastures ploughed
because it then takes time for these to re-grow and become available for grazing. This
effectively removes grassland as an outlet for conventionally treated biosolids.

In many areas there is very limited, or no, alternative landbank, particularly in the northern
region and islands. Including ‘and’ in the definition for enhanced biosolids instead of ‘or’ will
severely restrict our ability to apply biosolids to agricultural land. There would be no impact on
the quality of biosolids if the definition for enhanced material required a log reduction or
compliance with a MAC and this would align with requirements applied across the rest of the
UK in the BAS Standard.

5 Environmental Authorisations (Scotland) Regulations 2018 - proposed amendments: consultation analysis -
gov.scot
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