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Dear Edward,
The Environmental Authorisations Scotland (Amendment) Regulations 2025

Thank you for your letter of 06 February 2025, in which you note that the Committee
would appreciate further information in advance of reconsidering the above
Regulations.

It is positive to note that stakeholders have written to the Committee broadly
welcoming the Integrated Authorisation Framework and the expansion of
environmental regulation to new areas. | trust that the responses in the annex
attached to this letter will give assurances to the Committee on the concerns raised
by stakeholders.

Yours sincerely,

DR ALASDAIR ALLAN
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Annex

Sewage sludge — impacts on current practice

The Committee would welcome information from the Scottish Government on
the evidence base for the reduced limit for cadmium concentration and revised
definition of enhanced biosolids.

The revised soil cadmium (Cd) limit for waste to land was recommended in a
scientific paper by Chaudri et al. (2007)*

Chaudri et al (2007) found that “...the current UK soil total Cd limit of 3 mg/kg was
not sufficiently protective against producing grain above the European Union (EU)
grain Cd Maximum Permission Concentration (MPC) of 0.235 mg Cd/kg dry weight,
unless the soil pH was >6.8. Our predictions show that grain would be below the
MPC with >95% confidence with the proposed new EU draft regulations permitting
maximum total Cd concentrations in soils receiving sludge of 0.5 mg/kg for soils of
pH 5-6, 1 mg/kg for soils of pH 6-7 and 1.5 mg/kg for soils of pH =7’. Those final
figures from that paper match the maximum cadmium limits that were put into the
amendment Regulations.

It is also worth noting that the new limits bring Scotland more in line with other
European countries. The following Table is adapted from Collivignarelli et al. (2019)?,
summarising the cadmium limit for soils receiving sewage sludge in a variety of
European countries.

Countries Cadmium limit for soils receiving
sewage sludge (mg/kg dry matter)

Portugal 1-4

United Kingdom, Romania, Estonia, Scotland 3

(current)

Bulgaria 1.5-3

Greece, Cyprus, Poland, Spain 1-3

France, Luxembourg 2

Austria 05-2

Italy 1.5

Belgium 1.2-15

Lithuania 1-15

Malta, Croatia, Scotland (proposed) 05-15

Germany 04-15

Ireland, Hungary, Slovakia, Slovenia 1

1 Chaudri.A, McGrath.S, Gibbs.P, Chambers.B, Carlton-Smith.C, Godley.A, Bacon.J, Campbell.C,
Aitken.M., (2016) Cadmium availability to wheat grain in soils treated with sewage sludge or metal
salts, Chemosphere, Volume 66, Issue 8, 2007, Pages 1415-1423, ISSN 0045-6535,
https://doi.org/10.1016/j.chemosphere.2006.09.068.

2 Collivignarelli, M. C., Abba, A., Frattarola, A., Carnevale Miino, M., Padovani, S., Katsoyiannis, I., & Torretta,

V. (2019). Legislation for the Reuse of Biosolids on Agricultural Land in Europe: Overview. Sustainability,
71(21), 6015. https://doi.org/10.3390/su11216015



https://www.sciencedirect.com/science/article/abs/pii/S0045653506012501
https://www.mdpi.com/2071-1050/11/21/6015

Latvia 05-09
Netherlands 0.8
Finland, Denmark 0.5
Czechia 04-0.5
Sweden 04

The Committee would also welcome a view from the Scottish Government on
the concerns raised by Scottish Water that these changes will significantly
impact on its operational activities by restricting the land available for
application of sewage sludge.

We have recognised the potential for unintended consequences in relation to specific
circumstances of some island communities resulting from the proposed lower
cadmium limits in soils receiving sewage sludge. We have, therefore, revised the
amendment Regulations to add the ability for the Scottish Environment Protection
Agency (SEPA) to grant an exemption to these limits in very limited circumstances.
The proposed exemption will be available to be applied by SEPA where the naturally-
occurring levels of cadmium in the soil exceed the proposed new limit; the land is
located on an island; and the land is grassland (that is, land on which the vegetation
consists predominantly of grass species, land on which it is not intended to grow
crops for human consumption).

The Committee asks the Scottish Government to clarify whether the
agricultural practice of applying slurry and farmyard manure to land for soil
improvement is impacted by the amendment Regulations.

Agricultural waste falls outwith the scope of the definition of “waste” in the
amendment Regulations and therefore is not captured by the new requirements in
schedule 9 (inserting new schedule 18 into the 2018 Regulations). Waste is defined
by reference to s75(2)(a) of the Environmental Protection Act 1990, and the
definitions in the EU Waste Framework Directive (2008/98/EC) which exclude slurry
and farmyard manure. The use of slurry and farmyard manure will be regulated
under the 2018 Regulations (as amended by the amendment Regulations) by
general binding rules (GBRs) as is currently the case under the Water Environment
(Controlled Activities) Regulations 2011.

Sewage sludge — wider concerns

The Committee would welcome a view from the Scottish Government on the
findings of the 2024 JHI update assessment on sewage sludge and its
implications for this policy area — including regulation and research.

The Scottish Government recognises the importance and challenges associated with
emerging contaminants such as microplastics and pharmaceuticals across the whole
water cycle. The 2024 report is a technical desk study that considers evidence



available in the scientific literature and we are considering its findings alongside
other available evidence.

The 2024 report does highlight the need for additional research in the area of
emerging contaminants. Building this evidence base is important for the
development of robust policy, and to support Scottish Water’s future investment
decisions. We are working closely with Scottish Water and SEPA to further our
understanding in this area.

We concur with the principle of source control highlighted in the report; pollution
should be tackled as close to source as possible. While additional wastewater
treatment may be required in some circumstances, this can be more costly, difficult
and with fewer benefits to the environment than control at source. Some of the
substances included in the research are already subject to source control (for
example their use is banned or restricted through various assimilated UK law or by
International agreements). We, therefore, expect to see the concentrations of these
in sewage sludge decrease over time. We will continue to work with our other
partners, including UK Government, to consider relevant evidence for the need for
controls on other substances.

In terms of the regulations, the proposed changes made by the amendment
Regulations represent enhanced environmental and human health protection by
reducing some limits and introducing treatment standards for sewage sludge for the
first time. That said, we acknowledge that further amendments to regulations may be
required in the future to continue to protect and improve the environment. We will
consider additional evidence and undertake public consultations as appropriate in
considering future amendments.

The Committee asks the Scottish Government if it has reviewed the Safe
Sludge Matrix as recommended in the 2016 sewage sludge review.

The 2016 Sewage Sludge Review recommended that the requirements of the Safe
Sludge Matrix be incorporated into law in Scotland. It also acknowledged that some
discussions with the UK Government were likely to be necessary, and that the Safe
Sludge Matrix itself would first require updating.

The Safe Sludge Matrix is a voluntary agreement between Water UK (representing
14 UK Water and Sewage Operators) and the British Retail Consortium (BRC). It is
not a Scottish Government agreement. We are not aware of plans to update the Safe
Sludge Matrix, however, since the 2016 review, the Safe Sludge Matrix has been
incorporated in the Biosolids Assurance Scheme.

As we are not aware of plans to update the Safe Sludge Matrix, we are proposing at
this time, the pragmatic approach of incorporating its requirements, and in large part
the Biosolids Assurance Scheme, into the 2018 Regulations by way of the
amendment Regulations. Should the Safe Sludge Matrix be updated in the future, we
will then consider whether any changes should also be reflected in the regulations.



The Committee asks the Scottish Government if there are (any further)
outstanding recommendations from the 2016 sewage sludge review (that are
not being taken forward through the amendment Regulations) and if the
Scottish Government is taking action in relation to them.

All legislative recommendations will be implemented through the amendment
Regulations. In relation to non-legislative recommendations, we consider the only
outstanding recommendation from the 2016 review to be “that guidance on the
aspects of planning regulation that are relevant to land restoration projects should be
reviewed in order to ensure clarity on the level of restoration required, and how it is
ascertained when that restoration has been achieved.” We will look at this once
these amendment Regulations and SEPA’'s Authorisation Guide have been
implemented.

Anaerobic digestion (AD)

The Committee is keen to understand what changes, in practical terms, non-
waste AD sites may be required to make e.g. to their infrastructure or site
management to comply with SEPA authorisations. The Committee asks the
Scottish Government to clarify what conditions will apply to non-waste AD
sites under these amendment Regulations including in what circumstances
BAT under the Industrial Emissions Directive may apply e.g. relevant
thresholds, and what flexibility SEPA will have under these Regulations to
apply varying conditions.

The Environmental Authorisations (Scotland) Regulations 2018 were developed to
enable SEPA to have the greatest flexibility when determining the appropriate level
of authorisation (GBRs, notification in conjunction with GBRs, registration (which
contain only standard conditions) or permit (which may contain only bespoke
conditions or a mixture of standard and bespoke conditions) and the necessary
conditions required to provide protection to the environment.

Schedule 20 emissions activities (which reflect the activities in Annex | Industrial
Emissions Directive (IED) activities prior to amendment at the EU level (IED 2.0))
contains specific requirements as they relate to setting conditions and requiring
compliance with Best Available Technique (BAT). It is noted that where a waste AD
activity is above the threshold specified in schedule 20, namely 100 tonnes
throughput per day, SEPA must apply BAT. Non-waste AD is not a schedule 20
activity regardless of capacity, but an activity governed by schedule 26 as an “other
emissions activity.” In setting conditions, and determining the appropriate level of
authorisation for an other emissions activity, SEPA may take into account any
relevant guidance and must take into account the general aims in regulation 9 of the
2018 Regulations and in doing so, can decide whether to apply BAT.

In January 2024, SEPA consulted on the proposed types of authorisation for waste

management, water, and industrial activities. The consultation document proposed a
throughput threshold of 100 tonnes of non-waste feedstock per day. Activities below
this threshold would require a registration whilst activities above this threshold would
require a permit. In September 2024, SEPA held a further consultation on “Proposed
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standard conditions for registration level activities,” which contained conditions
pertaining to the activity of non-waste AD with a throughput of less than 100 tonnes
of non-waste feedstock per day.

The Committee would also welcome a view from the Scottish Government on
the concerns raised by AD stakeholders more generally, including the
concerns about the financial viability of the changes. The Committee notes
that these aspects of the Regulations come into force in April 2028 and is
interested to understand how the Scottish Government assessed stakeholder
feedback regarding adjustments required in the industry to prepare for
regulation, in setting this timeframe.

Stakeholder feedback broadly supported proposed regulation for non-waste AD
activities, with one respondent stating “the introduction of environmental regulation
pertaining to non-waste AD activities would encourage best practice design and an
up-front risk assessment approach to environmental impacts and operational
practices.”

Scottish Government carefully considered the written and in-person feedback we
received from consultation. We maintain that the AD sector as a whole should be
regulated in a consistent manner, regardless of feedstock type, because
environmental risks from the process of AD do not differ between feedstock types.

We believe it is important to bring non-waste AD into scope of regulation now so that
regulatory requirements can be factored in at the design stage of any future AD
developments to avoid the need for retrofitting, and the additional costs this brings to
businesses. We recognise that, depending on appropriate conditions SEPA may set
through authorisation (refer to answer above), there may be additional costs for
businesses to bring their facilities into compliance.

The Committee asks the Scottish Government to clarify if there has been a re-
classification of AD feedstocks (or if this is being considered) and if this flows
from the amendment Regulations or from a change in SEPA policy or
guidance, and what the implications of this change are for the AD industry
including those using feedstocks from distilleries.

For clarification and consistency the definition of waste in the amendment
Regulations is broadly the same as in the Waste Management Licensing (Scotland)
Regulations 2011, and the definitions from the Pollution, Prevention and Control
(Scotland) Regulations 2012, and derives from definitions at the EU level in the
Waste Framework Directive. SEPA, as an independent environmental regulator,
applies these regulations to the relevant operations and activities.

The Regulations bring non-waste AD plants into scope of environmental regulations
by schedule 26, as an “other emissions activity”. The basis for this is that the
potential environmental risks, pollution to air and water from gaseous releases and
liquid effluent, are indistinguishable from waste AD activities that are already
regulated.



Ammonia

The Committee asks the Scottish Government to provide available information
on the implications of aligning with IED 2.0 in relation to ammonia emissions,
including any threshold assessment of how many livestock units or other sites
would be affected in Scotland.

IED 2.0 introduces a number of changes for livestock farming, including: lowering the
threshold of intensive livestock (pig and poultry) farms in scope of the Directive; a
new way to calculate thresholds (under Annex 1A) affecting those farms newly in
scope; the aggregation rule (gives regulators the powers to count adjacent farms run
by same farmer as one unit); new monitoring requirements, via measurement or
calculation, for livestock rearing (i.e. using emissions factors). New Operating Rules
in relation to these requirements will be adopted by the Commission by September
2026 at the latest, but won’t be applicable on individual farms in the EU until 2030-32
at the earliest, depending on the size of the farm.

IED 2.0 entered into force on 4 August 2024. Scottish Government is currently
undertaking an analysis of this wide-ranging and detailed piece of legislation, and
cannot yet comment on the implications of aligning on ammonia emissions.

The Committee asks the Scottish Government what consideration was given to
implementing these revised thresholds via the amendment Regulations
including any discussions with relevant stakeholders, and why these
Regulations were not used as a mechanism to pursue EU alignment in light of
its policy commitment to align with EU environmental standards. The
Committee asks if it is the Scottish Government’s intention to align with IED
2.0 before July 2026.

IED 2.0 was formally adopted by the EU on 24 April 2024 and came into force on 4
August 2024. Individual Member States are required to implement IED 2 by 1 July
2026. Scottish Government’s policy development work and consultation on
proposals to amend the Environmental Authorisation (Scotland) Regulations 2018
pre-dated this (the consultation on the draft Regulations ran December 2023 —
March 2024). Although we were aware that IED 2.0 was being developed, and
reviewed information and early proposals released publicly by the EU Commission
throughout the process of drafting and then consulting upon the amendment
Regulations, we could not anticipate the final text of the Directive. As stated above,
Scottish Government is currently undertaking an analysis of this wide-ranging and
detailed piece of legislation.

Water regime
Scottish Water has queried whether its water abstraction activities will be able

to be excluded from the SEPA public register “for national security reasons”
e.g. under Regulation 45 of the 2018 Regulations. The Committee would
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welcome further information on how Regulation 45 of the 2018 Regulations
may be applied in respect of water abstraction or other areas of regulation
being brought into the Integrated Authorisation Framework, and what the
process would be for any ‘direction’ issued under that Regulation by Scottish
Ministers or the Secretary of State.

Regulation 45 of the 2018 Regulations makes provision so as to apply sections 20
and 21 of the Environmental Protection Act 1990 with necessary modification to the
register required to be maintained by SEPA under regulation 38 of the 2018
Regulations. This allows for the direction-making powers in section 21(2) of the 1990
Act to be used by either the Secretary of State or the Scottish Ministers (after
consultation with the Secretary of State) to direct SEPA that information that would
otherwise be included in the register maintained under regulation 38 must not be
included in the register for reasons of national security. Section 20(6) of the 1990
also allows the Secretary of State to direct SEPA that information that has been
included in the register under regulation 38 must be removed from the register.

Regulation 45 allows for a direction to be made in respect of information that would
be included, or is included, in the register by virtue of regulation 38 and schedule 3 of
the 2018 Regulations so could include information in respect of any regulated
activity, including water abstraction activities where the inclusion of that information
on the register would be contrary to the interests of national security. A direction
under either section 20(6) or 21(2) would be made to SEPA as the enforcing
authority, and SEPA is required to notify the Secretary of State or the Scottish
Ministers, as the case may be, of any information excluded from the register in
pursuance of a direction.

In practice, where a direction is sought on the grounds of national security, a request
is made to the Scottish Government. The request will then be considered, and
following consultation with the Secretary of State, and also with SEPA and the body
whose information is the subject of the direction, where appropriate a direction will
then be made by Ministers under section 21(2) of the Environmental Protection Act
1990. Once made and issued to SEPA, it is then both legally binding and
enforceable against SEPA by the Scottish Ministers. Where the request for a
direction is made to the UK government for consideration by the Secretary of State,
the direction would be issued by the Secretary of State. These directions are not
published on grounds of national security.

The role of Scottish Water as it relates to national security is recognised by the
Water Industry (Scotland) Act 2002 (Directions in the Interests of National Security)
Order 2002 which gives similar direction-making powers to the Secretary of State
and Scottish Ministers over Scottish Water in relation to matters of national security
and in circumstances of civil emergency, and by the existing arrangements in place
in relation to abstraction activities. The Scottish Government will engage with
Scottish Water to ensure that appropriate arrangements are in place going forward.

Scottish Water also made a number of comments regarding definitions in the
Regulations.

The Scottish Government has carefully considered Scottish Water’s comments in
respect of definitions. The definition of “sewage sludge” has been revised and
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simplified so as to rely on the existing definition of “sewage treatment works” in the
Sewerage (Scotland) Act 1968 and, as noted above, modification has also been
made to the definition of “enhanced treated sewage sludge”. We are content that the
definition of “loch” in the amendment Regulations, that is to say, a body of standing
inland water, covers both natural and man-made bodies of water. We have not
added definitions for “bank”, “outfall” or “industrial estates” as suggested as we do
not consider these to be necessary and note that these are not generally defined in
other legislation.



