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1.INTRODUCTION

1.1 Research Purpose

This report is the second of a series of EU Law Tracker Reports commissioned by the Scottish
Parliament Constitution, Europe, External Affairs and Culture Committee to support scrutiny of
parliamentary committees into the commitment on the part of the Scottish Government (or SG)
to continue to align with European Union (EU) law, as appropriate, following and notwithstanding
the withdrawal of the United Kingdom (UK) from the EU.*

The purpose of the EU Law Tracker Reports, and the research that underpins them, is to provide
ongoing analysis of EU law and policy developments in areas that were (pre-Brexit) or would be
(but for Brexit) devolved to Scotland and are therefore potentially in scope of the SG alignment
commitment. The content of these Reports draws on and progresses earlier research that set a
baseline for the possible scope and implications of the SG alignment commitment in EU law
terms.? Building on the baseline research, this second EU Law Tracker report presents analysis
of developments in EU legislation that are relevant to the SG alignment commitment and which
have taken place since the first EU Law Tracker report was published; this report therefore
covers developments between the end of August 2023 and the end of December 2023.

While the Report content is underpinned by systematic tracking of developments of relevant EU
law instruments (listed in Annex 1), draft EU law instruments (listed in Annex 2), Scottish law
instruments and UK law instruments, the presentation of research findings in this report is
centred around a series of case studies (see Section 3). These case studies are used to
demonstrate the different types of EU law change that can occur and which are relevant to the
SG alignment commitment and how these can interact with Scots/UK law developments across
a range of different settings. A full record of developments in (established/proposed) EU law
instruments relevant to the SG alignment commitment is also included in the Report Annexes.

1.2 Commitment to Alignment in Scottish Law

Following UK withdrawal from the EU there is no longer a requirement for the UK to apply or
follow EU law or policy. In Scotland, however, the Scottish Government indicated that “where
appropriate” Scots Law would “keep up with future developments in EU law” either through new

! See The Scottish Parliament (2023) ‘EU Law Tracker’ parliament.scot Available: https://www.parliament.scot/chamber-and-
committees/committees/current-and-previous-committees/session-6-constitution-europe-external-affairs-and-culture-committee/business-
items/eu-law-tracker (Accessed 14 June 2023)

2 Whitten, L. C. (2022) ‘Alignment with European Union Law: A Report for the Constitution, Europe, External Affairs and Culture Committee’
parliament.scot Available: https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-
committee/research-by-dr-whitten-on-alignment-with-eu-law.pdf (Accessed 14 June 2023)



https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-constitution-europe-external-affairs-and-culture-committee/business-items/eu-law-tracker
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-constitution-europe-external-affairs-and-culture-committee/business-items/eu-law-tracker
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-constitution-europe-external-affairs-and-culture-committee/business-items/eu-law-tracker
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/research-by-dr-whitten-on-alignment-with-eu-law.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/research-by-dr-whitten-on-alignment-with-eu-law.pdf
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legislative initiatives or by making changes in EU-derived laws that continue to operate in
Scotland which correspond to those being made at EU level.?

There are several different legislative options for securing the Scottish Government policy of
alignment with EU law. Provisions could be introduced in primary legislation with the express
purpose of aligning with an existing or (perhaps more likely) new EU law instrument.
Alternatively, secondary legislation could be made in Scotland to give effect to the stated policy
of EU alignment, where powers exist to do so.

Alongside the potential for normal legislative processes being used in pursuit of alignment with
EU law and policy in Scotland, specific provisions were made in the UK Withdrawal from the
European Union (Continuity) (Scotland) Act 2021 (hereafter the ‘EU Continuity Act 2021’ or ‘2021
Act’) to empower Scottish Ministers to give effect to the stated policy to stay aligned with EU law
where appropriate.* While this report provides a high-level overview of all relevant developments
in EU law and also in Scots Law, in setting out the domestic legal context, it focuses particularly
on the powers granted by the EU Continuity Act 2021.

1.2.1 The Continuity Act and Keeping Pace Powers

The EU Continuity Act 2021 grants Scottish Ministers discretionary powers to make provisions
that ‘correspond’ to EU law, by regulations (s1(1)). While there is no obligation on Scottish
Ministers to exercise their ‘keeping pace’ powers, because these are linked to any EU act that
‘has effect in EU law after IP completion day [i.e., 31 December 2020], they are potentially very
broad in scope. In effect, section 1 of the 2021 Act bestows discretionary powers to Ministers in
Scotland to make regulations in any area of policy which previously or in future was/is covered
by EU law and which is in the scope of devolved competence in Scotland, either now or in future.

There are a small number of restrictions on the otherwise broad ‘keeping pace’ powers. These
restrictions are set out in section 3 of the EU Continuity Act 2021 and result in an inability to
make regulations that: impose or increase taxation; make retrospective provisions; create a
criminal offence; establish a Scottish public authority; remove protections on judicial
independence; confer functions on public authorities not in-keeping with their establish
purposes; or modify protected law acts, namely the Scotland Act 1998 or the Equality Act(s) of
2006 and 2010. Outside of this discrete list, the ‘keeping pace’ powers of Scottish Ministers
under section 1(1) are limited (only) in accordance with devolved competence and the scope of
current and/or future EU law.

3 The Scottish Government's stated aim in ‘keeping pace’ is to ensure “Scotland can then continue to benefit from developments in EU laws
and standards” and thereby through the ‘keeping pace’ policy to “send a strong signal to the EU that Scotland continues to uphold the EU’s
core values” on the premise that this “could help to ease an independent Scotland’s application for membership as an independent country” —
Scottish Government (2020) ‘Protecting Scotland, Renewing Scotland: The Government’'s Programme for Scotland 2020-2021’ gov.scot
Available: https://www.gov.scot/publications/protecting-scotland-renewing-scotland-governments-programme-scotland-2020-2021/pages/9/
(Accessed 14 July 2023).

4 UK Withdrawal from the European Union (Continuity) (Scotland) Act 2021 asp 4
Available: https://www.legislation.gov.uk/asp/2021/4/contents/enacted (Accessed 24 July 2023)



https://www.gov.scot/publications/protecting-scotland-renewing-scotland-governments-programme-scotland-2020-2021/pages/9/
https://www.legislation.gov.uk/asp/2021/4/contents/enacted
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Although section 1(1) powers are potentially very wide-ranging in terms of policy scope, they are
also time limited. Under section 4 of the 2021 Act, the ‘keeping pace’ powers are due to end on
31 December 2026 so six years after UK withdrawal from the EU and five years after the
Transition Period ended. The relevant period could however be extended up to 31 December
2030 if regulations to this effect are passed in the Scottish Parliament by affirmative procedure.
If the Scottish Government wanted to further extend these powers to give effect to their EU law
alignment commitment after 2030, new primary legislation would be necessary.

The open-ended nature of powers granted under section 1(1) notwithstanding, section 2 of the
EU Continuity Act 2021 provides a lens through which those discretionary powers are to be read.
According to section 2, the ‘purpose’ of keeping pace powers granted in section 1(1) is to
‘contribute towards maintaining and advancing standards in relation to’ the following areas:

Environmental Protection |

Animal Health and Welfare

Plant Health |
Equality, Non-Discrimination, and Human Rights
Social Protection |

This list is important and ought to be read as a guide to the purpose intended by drafters of the
broad regulation-making section 1(1) powers. Additionally, there is a ‘due regard’ requirement,
introduced in section 2(2), that affirms such a reading in that Scottish Ministers exercising powers
under section 1(1) are obligated to “have due regard to the purpose referred to in section [2](1)”
where the five policy areas are listed. Efforts to monitor or scrutinise the extent to which the
Scottish Government has exercised or fulfilled its alignment commitment ought therefore to
account for EU and (to a lesser but important degree) UK policy developments in the areas listed
in section 2(1) of the 2021 Act. The EU Law Tracker case studies set out in this report (see
section 3), and the systematic analysis that underpins them (see Annex 1), accounts for relevant
changes in all five of the section 2(1) 2021 Act policy areas.

Importantly, however, notwithstanding the significance of the purposive lens provided by section
2(1) of the EU Continuity Act 2021 for the exercise of ‘keeping pace’ powers granted under the
section 1(2) of the same, it is also worth underlining that these do not comprehensively cover
the potential scope of section 1(1) powers — this fact is demonstrated in both the policy case
studies and the full record of relevant changes.

1.2.2 Scottish Government Reporting Commitments

Under section 10 of the EU Continuity Act 2021 the Scottish Government is obliged to provide
annual reports detailing: how the ‘keeping pace’ powers have been used; how any use has
contributed towards maintaining and advancing standards related to the five section 2(1) policy
areas; any consideration of the use of the section 1(1) powers that has taken place; and/or how
they intend to use the ‘keeping pace’ power in the next reporting period. To date, three such
reports have been published; the first two reports stated that Scottish Ministers did not make use
of the section 1(1) powers during the relevant reporting period, while the third and latest report
detailed Scottish Ministers’ use of section 1(1) powers on one occasion, to keep pace with EU
law changes related to the quality of water for human consumption (see section 2.2.1).
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In response to Constitution Committee concerns that there is not sufficient transparency with
regards to the Scottish Ministers’ decision-making process on EU alignment, the Scottish
Government committed to increasing the information provided to Parliament and the public to
understand how the alignment commitment is being applied. Ministers have agreed to provide
additional annual reporting to sit alongside the existing Continuity Act reporting process, to
provide information including—

e how alignment has been considered in respect of legislation made in the Scottish
Parliament over the reporting year;

e an assessment of EU legislation made over the reporting year that may be relevant to the
commitment to align; and

e where Scotland’s policy priorities in respect of the EU lie in the coming year.

The Constitution Committee subsequently welcomed the “significantly extended levels of
reporting on the policy to align” from the Scottish Government. This EU Tracker report
incorporates analysis of all relevant information published by the Scottish Government on its
alignment policy, including that provided according to the new approach which has been fully
implemented since September 2023.

1.3 Commitment to Alignment in EU Law Terms

A good starting point for mapping the policy scope of the Scottish Government’s alignment
commitment is to consider any EU law instruments that were fully or partially within devolved
competence in Scotland prior to the UK’s withdrawal from the EU. In doing so this section draws
on findings from the previous Baseline Research Report which found that, on 31 December
2020, at least 243 instruments of EU law were potentially within the scope of the Scottish
Government'’s alignment commitment.®> Moreover that policy areas potentially in-scope extended
beyond the five listed in section 2(1) of the 2021 Act to also include food standards, chemicals,
economy and trade, police and judicial cooperation, public health, and transport.

Of the 243 initial instruments of relevant EU law, 128 are fully in Scottish Government
competence and responsibility for 115 is ‘mixed’ between the UK government and devolved
government in Scotland.

Table 1: Summary of the Potential Legislative Scope of the ‘Keeping Pace’ Power in EU Law Terms.

Policy Area EU Instruments* Competence ‘

Mixed Devolved |

5 Analysis is based on analysis of UKG Frameworks Analysis produced as part of the Common Frameworks process — for details see the
Baseline Research Report (n2) and Cabinet Office (2021) ‘Frameworks Analysis 2021: Breakdown of areas previously governed by EU law
that intersect with devolved competence in Scotland, Wales and Northern Ireland’, gov.uk Available:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/1031808/UK_Common_Frameworks_Analy
sis_2021.pdf (Accessed 1 October 2022).



https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/eu-alignment-cover-letter-and-annual-reports.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/letter-to-cab-sec--sg-policy-of-eu-alignment.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1031808/UK_Common_Frameworks_Analysis_2021.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1031808/UK_Common_Frameworks_Analysis_2021.pdf
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115 128
Total 243*
*As of 315t December 2020, for changes since see Annex |.

Before considering the substance of changes that have taken place in EU law that are relevant
to the Scottish Government’s alignment commitment, it is necessary to contextualise the kinds
of changes documented in the EU Law Tracker by first setting out the main types of change that
can occur as part of the ordinary legislative procedures of the EU.

EU law falls into three broad categories — primary, secondary, and tertiary — and different kinds
of EU legislative instrument can be made or apply in each of these. Primary EU law is that
contained inits treaties. The EU treaties lay down the EU’s objectives, the rules for its institutions,
its decision-making procedures, and define the relationship between the EU and its Member
States. Changes in primary EU law do not often take place because any amendments to the EU
treaties need to be negotiated and agreed by all EU countries, then ratified by Member States
according to their own constitutional requirements which, in some cases, involves holding
referenda. Secondary EU law is passed to achieve the objectives and principles set out in the
EU treaties. There are five kinds of secondary EU law instrument — regulations, directives,
decisions, recommendations, and opinions — each of these has a different standing and different
procedures associated with their development or amendment, these are summarised in Table 2.

The third and final category is EU tertiary law wherein there are two main types — delegated acts
and implementing acts — both of these are legally binding. Similar to the way in which secondary
legislation in the UK/Scotland can be made by government ministers according to powers
granted them to do so in primary acts of UK/Scots Law, tertiary legislation in the EU can be
adopted by the European Commission according to powers granted it to do so in a related
instrument of secondary EU law (either a regulation, directive, or decision). The purpose of EU
tertiary legislation is to set conditions or to define detailed measures for the implementation of a
related ‘parent act’ of secondary EU law.

Table 2: Categories and Types of EU Legal Acts, and Procedures for Amendment

Category Types Legal Effect Amendment Procedures

_ _ . Negotiated by Heads of State and
Primary EU Treaties Legally Binding ratified by Member States (according

to national constitutional requirements)
Regulations Binding
Binding Passed by Ordinary/Special
(subject to national transposition) ~ Legislative Procedures of the EU
Decisions Binding

Secondary | Directives
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Recommendations Non-Binding
Opinions Non-Binding

Tertiary

A grounding in the different types of EU legislation and the way they interact is the essential
backdrop against which to assess how the Scottish Government’s alignment commitment
operates in practice. In this regard, the relationship between secondary and tertiary EU
legislation is particularly pertinent. When the UK was an EU Member State, changes via tertiary
EU law to secondary EU law applied in the UK automatically. Amendments of this nature are
made very often in the course of ordinary EU legislative procedures. To demonstrate, in 2023,
the EU passed 1178 implementing or delegated acts of tertiary EU law.® Changes brought in via
tertiary law acts are generally technical or procedural and they are always within the scope of
the objectives of the ‘parent’ act of secondary law, nonetheless sometimes EU implementing law
changes are substantive in policy terms and, as indicated in the examples included in the EU
Law Tracker, many are also relevant to the Scottish Government alignment commitment.

1.4 Report Structure
This rest of this report is structured as follows.

Section Two provides a high-level overview of the immediate policy context against which the
assessment of the exercise of the Scottish Government’s alignment commitment that follows
ought to be understood. To this end Section Two first provides a summary of the 2024 European
Commission Work Programme and highlights aspects of it that are most relevant due to their
being (at least potentially) in scope of the alignment commitment. This is followed by an overview
of relevant developments in Scottish Law including an account of Annual Reports made under
section 10(1) of the 2021 Act regarding any Scottish Government use or consideration of use of
its keeping pace powers. Finally, UK-wide developments that are or could be relevant to the
alignment commitment are noted and discussed; this section includes analysis of the
possible/anticipated implications of the Retained EU Law (Revocation and Reform) Act 2023 for
the SG alignment commitment.’

Section Three presents the main substance of this report. It sets out a series of policy case-
studies of instances of divergence and/or alignment between EU law and Scots Law that have
taken place during the reporting period of August 2023 and December 2023. The case studies
are organised thematically according to the areas of policy impacted, including those five listed
in section 2(1) of the EU Continuity Act 2021 to which any exercise of the keeping pace powers
on the part of Ministers ought to have ‘due regard’.

8 Includes basic and amending delegated acts as well as basic and amending implementing acts. For detail see ‘Legal acts — statistics’ section
on EUR-Lex (2024) ‘Legal acts — statistics’ eur-lex.europa.eu Available: https://eur-lex.europa.eu/statistics/2022/legislative-acts-statistics.html
(Accessed 12 January 2024)

" Retained EU Law (Revocation and Reform) Act 2023 c. 28. Available: https://www.legislation.gov.uk/ukpga/2023/28/enacted (accessed 12
January 2024)



https://eur-lex.europa.eu/statistics/2022/legislative-acts-statistics.html
https://www.legislation.gov.uk/ukpga/2023/28/enacted
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Section Four of this report presents a summary of the legal statistics and points of analyses that

underpin the preceding policy case studies, and which are detailed in the EU Law Tracker
attached/annexed to this report.
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2. CONTEXT

2.1 Summary of European Commission Work Programme

In considering the relevance of proposals in the European Commission (or EC) Work
Programme 2024 for the Scottish Government alignment commitment, this EU Law Tracker
Report focuses on the 59 ‘Significant proposals and initiatives to rationalise reporting
requirements’ listed in Annex Il and the 154 ‘Pending Proposals’ set out in Annex Il of the EC
Work Programme for this year. The rationale for adopting such an approach is that the typical
timeline for development of a new EU law act is longer than one year; this means that those
proposals contained in the EC Work Programme 2024 that are still high-level and, at the time of
its publication, were not yet detailed in a European Commission proposal are not likely to
become EU law before the next edition of the EU Law Tracker Report (due in September 2024).
To ensure the analysis in this report is comprehensive, any relevant EU proposals or initiatives
set out elsewhere in the EC Work Programme have also been considered.

Results from a cross-reading of the EC Work Programme for 2024 with those EU laws which
were pre-Brexit within Scottish competence, either in whole or in part, are detailed in Annex 2 of
this Report. Based on this analysis, at least 30 of the 213 Significant/Priority Proposals for new
EU laws would replace or make substantial revisions in areas of policy that are or could be in
the scope of the Scottish Government alignment commitment with assessment of the latter being
based on findings from the Common Frameworks process read together with the SG annual
reports on alignment.

Examples of proposed new EU law instruments that may be in scope of the SG alignment
commitment are included in the EU Law Tracker (see section 3.3) case studies set out in the
third section of this report. A detailed record of the 30 EU proposals identified as relevant for the
alignment commitment is provided in Annex 2 of this report.

2.1.1 European Legislative and Electoral Cycle

Elections to the European Parliament (EP) are scheduled to take place 6—9 June 2024. The last
sitting of the EP in advance of these elections will be on 25 April; the newly elected EP will sit
again on 16 July before rising for again for the August recess.® While the EP will be dissolved
prior to the election, the current European Commission continues to operate meaning that
tertiary EU laws can still be made during and notwithstanding the EP election period.

The appointment of a new European Commission following and in view of the EP election results
can take some time, however, the associated processes are designed to ensure a smooth
transition and minimise the amount of time between the operation of the old and the new
European Commission.

8 See European Parliament 2024 europarl.europa.eu. Available: https://www.europarl.europa.eu/cmsdata/279634/calendar-
2024 .pdf (accessed 25 February 2024).



https://www.europarl.europa.eu/cmsdata/279634/calendar-2024.pdf
https://www.europarl.europa.eu/cmsdata/279634/calendar-2024.pdf
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Regarding currently draft EU laws, all plenary votes taken by the EP ahead of the elections on
proposals for new EU instruments remain legally valid and continue into the agenda of the newly
elected parliament. Incoming MEPs can therefore pick up files where they were and progress
these to the relevant next stage in the decision-making process. Any legislation that has not
reached the plenary stage (i.e., has only been considered by committees) before EP elections
does not have legal validity and therefore falls. There is, however, a provision in the Rules of
Procedure of the Parliament that allows for any files that would otherwise lapse to be carried
forward into the new term if the EP President and leaders of the EP political groupings are in
favour of doing so.

From the perspective of Scotland and the SG alignment commitment perhaps the most important
implication of the upcoming EP election is the possibility and probability of relative consistency
between the current cadre of proposals for updating existing and/or introducing new EU laws,
and those likely to be included in the EC Work Programme of 2025.

2.2 Summary of Scottish Law Developments
2.2.1 Developments Explicitly Related to the Alignment Commitment

Since the EU Continuity Act 2021 became law, the Scottish Government have published three
Annual Reports, as required under section 10 of the legislation, which detail instances of the use
of section 1(1) powers as well as considerations of its use, past and future.

A draft of the first report was published in October 2021 with a final version following in May
2022.° This first Annual Report stated that the section 1(1) keeping pace power had not been
used during the reporting period nor had there been any consideration given to its use during
the reporting period; moreover, Scottish Ministers, at the time of reporting, had no plans to make
use of the power during the upcoming reporting period.

A draft of the second report was published in October 2022 with a final version following in June
2023.1° This second Annual Report stated again that the section 1(1) keeping pace power had
not been used during the reporting period, however, consideration had been given to its use in
relation to certain measures adopted under the EU Energy Performance and Buildings Directive
(see 2018/844/EU) regarding, primarily, the installation of Electric Vehicle (EV) charge points in
car parks associated with new and existing buildings. The Scottish Government concluded that

9 Scottish Government (2022) ‘Report by the Scottish Ministers in Exercise of the Power in Section 1(1) of the UK Withdrawal from the
European Union (Continuity) (Scotland) Act 2021 for the reporting period 29 March 2021 — 31 August 2021 and the intended future use of the
power under section 1(1) in the upcoming reporting period’ 2022, May 10. SG/2022/90.

Available: https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-
committee/correspondence/2022/eu-alignment--continuity-act--6-may.pdf (Accessed 25 July 2023)

10 Scottish Government (2023b) ‘Report by the Scottish Ministers in Exercise of the Power in Section 1(1) of the UK Withdrawal from the
European Union (Continuity) (Scotland) Act 2021 for the Reporting Period 1 September 2021 — 31 August 2022 and the intended future use of
the power under section 1(1) in the upcoming reporting period 1 September 2022 — 31 August 2023’ 2023, June 28. SG/2023/137. Available:
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/annual-
report-21-22.pdf (Accessed 25 July 2023)



https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2022/eu-alignment--continuity-act--6-may.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2022/eu-alignment--continuity-act--6-may.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/annual-report-21-22.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/annual-report-21-22.pdf
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“a number of factors ...did not support implementation” of the measures “at this time” but
resolved to “monitor the growth of EV charging” at specific locations carefully over the next few
years with a view to potentially introducing ‘keeping pace’ legislation “at a later date”.l!
Accounting for any intention to use the keeping pace powers in the upcoming reporting period,
the second Annual Report also stated that the Scottish Government intends to make provision
“in late 2022” under section 1(1) of the 2021 Act to amend the Public Water Supplies (Scotland)
Regulations 2014 so to implement certain requirements of the recast EU law version of the
Drinking Water Directive ((EU) 2020/2184), replacing Directive 98/83/EC) — this case is included
in the EU Law Tracker below (see section 3).

A draft of the third report was published in October 2023, a final version was published in
February 2024.12 This (draft) third Annual Report stated that the section 1(1) keeping pace power
had been used once during the reporting period (in this case from September 2022 to August
2023) with the introduction of the Public Water Supplies (Scotland) Amendment Regulations
2022 which “partially aligns” with the EU Drinking Water Directive 2022/2184 (Recast) on the
quality of water for human consumption.’®> The third Annual Report states that use of the
Continuity Act powers in this instance allowed the Scottish Government to align with drinking
water standards set by the World Health Organisation and thereby helped protect against harms
to human health caused by per-fluoroalkyl substances (PFAS) and endocrine disrupters as well
as, through catchment measures to address erosion and restrictions on artificial pollutants,
helped contribute to environmental protection (as defined in section 2(1) of the 2021 Act).'4
Regarding consideration of use of the keeping pace powers, the third Annual Report noted that
Scottish Ministers had not considered “any further uses of the Continuity Act as the method by
which to align within the reporting period”, however, information was provided on the SG’s
assessment of the relevance or otherwise of the alignment policy to 32 instruments of Scottish
secondary legislation passed during the reporting period, and since the “change in information
sharing requirements regarding EU alignment between September and October 2023.1> None
of the instruments included in the record of the SG assessment were considered to have direct
impact on the alignment policy; regarding one instrument — The Carer’s Assistance (Carer
Support Payment) (Consequential and Miscellaneous Amendments and Transitional Provision)
(Scotland) Regulations 2023 — it was noted that “EU regulations on social security coordination”
had been “taken into account in the design of these regulations”.*¢ Subsequent Annual Reports
will provide similar information — assessment of the relevance of non-Continuity Act Scottish

1 Ibid.

12 Scottish Government (2023c) ‘Report by the Scottish Ministers in Exercise of the Power in Section 1(1) of the UK Withdrawal from the
European Union (Continuity) (Scotland) Act 2021 for the Reporting Period 1 September 2022 — 31 August 2023 and the intended future use of
the power under section 1(1) in the upcoming reporting period 1 September 2023 — 31 August 2024’ 2024, February 6. SG/2024/23

Available: https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/eu-alignment--
continuity-act--finalised-annual-report-2023--16-jan-24.pdf (Accessed 19 February 2024)

13 The Public Water Supplies (Scotland) Amendment Regulations 2022 SS| 2022/387. Available:
https://www.legislation.gov.uk/ssi/2022/387/contents/made (Accessed 12 January 2024); for the EU Drinking Water Directive (Recast) see
Directive (EU) 2020/2184 in OJ L435, 23.12.2020 p.1-62. Available: https://eur-lex.europa.eu/eli/dir/2020/2184/oj (Accessed 12 January 2024)

14 Scottish Government (2023c¢) ‘Report by Scottish Ministers’ (n.11): para. 8
15 Ibid. Annex B.

16 Ibid. See also: ‘Policy Note: The Carer’s Assistance (Carer Support Payment) (Consequential and Miscellaneous Amendments and
Transitional Provision) (Scotland) Regulations 2023’ SSI 2023/258. legislation.go.uk Available:
https://www.legislation.gov.uk/ssi/2023/258/pdfs/ssipn_20230258 en_001.pdf (Accessed 12 January 2024).
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https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/eu-alignment--continuity-act--finalised-annual-report-2023--16-jan-24.pdf
https://www.legislation.gov.uk/ssi/2022/387/contents/made
https://eur-lex.europa.eu/eli/dir/2020/2184/oj
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legislation — covering the whole reporting period. Regarding Scottish Ministers’ intention to use
the section 1(1) powers in the upcoming reporting period, the third Annual Report outlined a
commitment to consult on “proposals for amending The Town and Country Planning (Scotland)
Act 1997 in relation to unauthorised development and the ability to take enforcement action after
that time has expired for certain development” — if enacted, this change would be in response to
recommendations from the Aarhus Convention Compliance Committee regarding environmental
obligations.!’

The latest SG Annual Report included an additional section on ‘EU Law Relevant to Devolved
Competence or Having a Devolved Impact’ which provided a list of EU legislation, in progress at
the start of “formalised monitoring in July 2023”, and which the SG view as “potentially within
devolved competence or having devolved impact”.18 The stated purpose of including this section
is to assist the CEEAC Committee with its deliberations by giving an understanding of the areas
of EU legislation the SG is initially considering in scope — the content of the relevant Annex (C)
is not exhaustive. Entries listed as not applicable to the alignment commitment are stated to be
“either non legislative or where they are in an early stage and cannot yet be assessed” — on this
basis the list and assessments provided by the SG can usefully be considered as a snapshot of
the SG’s analysis of the situation at the time of the publication of that Annual Report.*°

2.2.2 Developments not Explicitly Related to the Alignment Commitment

In addition to exercising the specific ‘keeping pace’ powers bestowed by the EU (Continuity) Act
2021 the Scottish Government can also opt to align with EU law through provisions in acts of
primary law and/or secondary law not made under the 2021 Act; the revised approach of the SG
in the 2021 Act Annual Reports reflects this. In order to comprehensively assess the alignment
commitment in practice it is therefore useful to review legislative developments in Scotland that
are outside those specifically related to the 2021 Act keeping pace powers.

Focusing first on developments in primary law, in the period covered by this EU Law Tracker the
Scottish Government have passed two new primary acts of law. Of these neither are explicitly
linked to the alignment commitment, but both can be said to be indirectly related to aspects of
EU law that are (at least potentially) in scope of the alignment commitment and/or to the
implications of UK withdrawal from the EU more generally.

The analysis presented in Table 3 is based on information contained in Explanatory Notes of the
relevant Bill/Act as well as Policy Notes published by the Scottish Government alongside the
draft legislation. In assessing relevance, a conservative approach has been adopted such that
legislation is not highlighted if there is no explicit link between the provisions of the primary act
and EU law developments; the nature of any non-explicit link is detailed. The information set out
below ought to be taken as a guide rather than used as a necessarily authoritative record.

Table 3: New Primary Acts of Scottish Law (August 2023 — January 2024)

7 Ibid. para. 10-11.
18 Ipid. Annex C.

9 Ibid.
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Acts of the Scottish Parliament Year | Ref = Relationship to EU Law in Scope of Alignment*

2024 |

Indirectly related.
United Nations Convention on the Rights of the UK withdrawal from the EU is cited as a contextual reason for
Child (Incorporation) (Scotland)gAct 2024 asp 1 introducing the Act. The Policy note states that “...the United
P Kingdom’s withdrawal from the European Union underline[s] the
importance of human rights being built into the fabric of society.”?

Indirectly related.
The office of Commissioner created by the Act is required to comply
with UK GDPR - if not for Brexit EU GDPR would have been
Patient Safety Commissioner for Scotland Act 2023 asp 6 engaged.?® It is also noteworthy that aspects of the new
Commissioner responsibilities — i.e. regulation of medicines and
medical devices — were previously subject to EU law in Scotland.?

*Assessed on the basis of a cross-reading of Primary Acts explanatory notes and relevant EU law instruments that
are potentially in scope of the Scottish Government’s alignment commitment.

As Table 3 indicates, where Scots law initiatives are related to EU laws in scope of the alignment
commitment the link tends to be due to an overlap between policy initiatives being pursued in
Scotland and the established scope of EU law. Due to differences in competence between the
EU and the Scottish Government instances of overlap between legislative initiatives pursued at
both levels does not necessarily indicate active alignment or divergence. Relevant stakeholders,
including parliamentary committees, may opt to further investigate instances of overlap identified
in Table 3 for the purpose of scrutinising the Scottish Government alignment commitment.

As the analysis above indicates during the research period for this EU Law Tracker Report —
based on official descriptions — no primary act of law passed in Scotland has been used to uphold
the SG alignment commitment. This finding does not however preclude future use of primary law
as a mechanism for fulfilling the SG commitment to align. Indeed, at least one of the Bills
currently before the Scottish Parliament — the Circular Economy (Scotland) Bill — is intended to
‘maintain alignment with the direction of EU policy” by enabling Ministers in Scotland to set
statutory circular economy targets by regulation (see Circular Economy (Scotland) Bill?® and its

20 See United Nations Convention on the Rights of the Child (Incorporation) (Scotland) Bill: Policy Memorandum (2020) para. 5 Available:
https://www.parliament.scot/-/media/files/legislation/bills/s5-bills/united-nations-convention-on-the-rights-of-the-child-incorporation-scotland-
bill/introduced/policy-memorandum-united-nations-convention-on-the-rights-of-the-child-scotland-bill.pdf (Accessed 12 January 2024)

21 See Patient Safety Commissioner for Scotland Bill: Explanatory Notes (2022) para. 96 Available: https://www.parliament.scot/-
/medialfiles/legislation/bills/s6-bills/patient-safety-commissioner-for-scotland-bill/introduced/explanatory-notes-accessible.pdf (Accessed 12
January 2024)

22 Examples include: Regulation (EU) 2017/745 on medical devices; Regulation (EU) 2017/746 on in vitro diagnostic medical devices; and
Regulation (EU) No 1901/2006 on medicinal products for paediatric use; Directive 2001/83/EC on the Community code relating to medicinal
products for human use.

23 Circular Economy (Scotland) Bill [AS INTRODUCED] 2023, June 13 parliament.scot Available: https://www.parliament.scot/-
/media/files/legislation/bills/s6-bills/circular-economy-scotland-bill/introduced/bill-as-introduced.pdf (Accessed 10 September 2023): section
6(3).
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accompanying Policy Memorandum??). Future EU Law Tracker reports will continue to monitor
changes in Scottish primary law with a view to tracking iffhow the alignment policy is upheld via
this mechanism.

Another important mechanism in upholding the alignment commitment is secondary legislation.
As well as providing information on the relevance of the alignment policy to new Bills and LCMs,
under its new approach to reporting, the SG have committed to provide in Policy Notes
accompanying SSIs a subheading on the ‘EU Alignment Consideration’ granted the relevant
instrument.

In the period covered by this Report, 177 Scottish Statutory Instruments have been made. Of
the total number, 104 related to temporary prohibitions on traffic or temporary speed restrictions
on specific roads in Scotland; because SSls of this nature are not relevant to the SG alignment
commitment, they have been excluded from the otherwise comprehensive record set out in Table
4 below. Of the 73 relevant instruments made during the reporting period, 26 can be said to be
either indirectly or directly relevant to the keeping pace policy. This assessment is based on
information contained in policy notes accompanying the legislation read together with the
comprehensive EU Law Tracker annexed to this Report. Where available, SG statements on the
applicability or otherwise of the keeping pace policy are set out — notably, not all policy notes
contain this information. As indicated in Table 4, of the 73 relevant instruments, the
accompanying policy notes for 19 SSls did not contain information on the keeping pace policy;
the 104 SSis regarding temporary restrictions on road use also did not contain information on
EU alignment consideration. Most of the 19 SSls for which the SG have not included an explicit
statement in the policy note regarding the relationship of the given instrument to the alignment
policy are unambiguously unrelated to it; for some, however, the situation is less clear. Moreover,
there are also examples where a Policy Note does contain a statement regarding EU alignment
consideration in which the SG proposes the instrument to be ‘not relevant’ but where a case
could nonetheless be made that the given instrument makes provisions which (directly or
indirectly) are related to or impact upon the degree of alignment between Scottish law and EU
law; there are only however a small number of examples of this kind.

An example of an SSI for which the policy note does not contain reference to EU alignment
consideration is The Producer Responsibility Obligations (Packaging Waste) Amendment
(Scotland) Regulations (SSI 2023/338) — the purpose of this instrument is to amend the Producer
Responsibility Obligations Regulations 2007 to set targets for recycling packaging waste that
producers must meet for 2024. Those 2007 Regulations implemented Council Directive
94/62/EC on packaging and packaging waste while the UK was a member of the EU; the purpose
of this new instrument (SSI 2023/338) is to set new targets for 2024 in view of a UK government
decision to defer the introduction of an Extended Producer Responsibility scheme for packaging
until 2025. While the policy note contains no statement on EU alignment consideration, this SSI
relates to an area of legislation and policy that previously followed from and reflected Scotland’s
EU membership; since November 2022, the EU has been considering proposals to revise its
legislation on packaging and packaging waste, if adopted this would see the Council Directive

24 Circular Economy (Scotland) Bill Policy Memorandum 2023, June 13 parliament.scot Available: https://www.parliament.scot/-
/media/files/legislation/bills/s6-bills/circular-economy-scotland-bill/introduced/policy-memorandum.pdf (Accessed 10 September 2023): para.
44.
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(94/62/EC) for which the 2007 Regulations made provision, be repealed by the EU. Against this
backdrop it is unclear why the policy note accompanying the new Producer Responsibility
Obligations does not contain a statement regarding EU alignment consideration.

An example of an SSI for which the policy note states its provisions are ‘not relevant’ to the
alignment policy but for which a case could be made regarding its relevance is The Plant Health
(Fees) (Forestry) (Scotland) (Amendment) Regulations (SSI 2023/377) which makes provision
for a derogation for fees otherwise payable on sanitary and phytosanitary (SPS) certifications on
movements of plants from the UK in respect of Scotland to the UK in respect of Northern Ireland
to be extended from 31 December 2023 to 30 June 2025. While this pertains to the movement
of goods within the UK territory and does not therefore relate directly to alignment between EU
law and Scottish law it is also the case that the reason SPS certification fees are (absent the
derogation) payable on GB—NI movements of plants is that NI remains fully aligned with EU law
on plants and Scotland does not. Whether or not, therefore, this SSI does or does not relate to
the EU alignment commitment depends somewhat on what threshold is being used to determine
relevance or lack thereof; the Scottish Government measure for determining relevance of any
given legislative provision to the alignment policy is an issue that may warrant further inquiry on
the part of the Scottish Parliament.

Table 4: New Secondary Acts of Scottish Law (August 2023 — January 2024)**

Acts of the Scottish Parliament Year | Ref Relationship to EU Law in Scope of
Alignment

2024 B ——

Indirectly Relevant
Instrument amends Scots Law versions of Commission Delegated
The Wine (Miscellaneous Amendment) (Scotland) Regulations (EU)_2019/33 and 2019/934 both of which
Regulations* 2024 No. 11 supplement Regulation (EU) No 1308/2013 and concern the
regulation of wine products and production — this SSI makes a
range of technical changes including requirements for use of the
term “ice wine”.

The Council Tax Dwellings and Part Residential

Subjects) (Scotland) Amendment Regulations 2024 No. 10 Not Relevant

The Social Security Information-Sharing (Scotland)

Amendment Regulations 2024 No. 8 Not Relevant

Directly Relevant
Order prohibits fishing in certain areas of the Firth of Clyde for
certain months of the year to protect cod stocks during spawning
i it R i season. The Policy Note states that this instrument “supports and
The Sea Fish (PrOhlbltlocr)lrgngIShmg) (Firth of Clyde) 2024 No. 6 maintains alignment with the EU’s principles of environmental
sustainability and fisheries management. Spatial closures are
commonly used in the EU to protect juvenile and spawning fish.
EU vessels are not impacted by this closure as it applies inside
Scottish territorial waters”.

The Non-Domestic Rates (Transitional Relief)

(Scotland) Regulations 2024 No. 5 Not Relevant
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The Non-Domestic Rates (Levying and

Miscellaneous Amendment) (Scotland) Regulations* 2024 No. 4 Not Relevant
The Non-Domestic Rate (Scotland) Order 2024 No. 3 Not Relevant

The Health (Tobacco, Nicotine etc. and Care)
(Scotland) Act 2016 (Commencement No. 6) 2024 No. 1 Not Relevant

Regulations
2023 ‘

Stated as Not Relevant.
Instrument amends or revokes several orders having effect under

The Importation of Animals and Related Products the Animal Health Act 1981 which prohibit importation of animals
(Miscellaneous Amendment and Revocation) 2023 No. 391 | or animal products without a licence. Relevant changes are made
(Scotland) Order to coincide with REUL Act 2023 and the change of status of

(previously) retained EU law — the amendments and revocations
introduced by this instrument are technical in nature.

The Council Tax (Variation for Unoccupied Dwellings)

(Scotland) Amendment Regulations 2023 No. 389 Not Relevant

The Quality Meat Scotland (Amendment) Order 2023 No. 378 Not Relevant

Stated as Not Relevant

This instrument extends a derogation for fees otherwise payable

for phytosanitary certification fees on movement of plant exports
from GB(Scotland) to NI — exemption is extended from 31 Dec

e Plant(xre;]ael’:]hdETI]:eess)R(ZgLe;:irg/r)]S(Scotland) 2023 No. 377 2023 to 30 June 2025 —and is one aspect of the UKG ‘Movement
Assistance Scheme (MAS) which has been extended overall to

June 2025. The reason phytosanitary certification fees are (absent

the derogation) payable on GB-NI movement of plants is due to NI

alignment with EU law.

The International Organisations (Immunities and

Privileges) (Scotland) Amendment (No. 2) Order 2023 No. 376 Not Relevant
The Equality Act 2010 (Specific Duties) (Use of
Member Information) (Scotland) Revocation 2023 No. 375 Not Relevant
Regulations
Indirectly Relevant
Policy note states: “This SSI is not directly relevant to the Scottish
Government’s policy to maintain alignment with the EU, since the
SSl is purely consequential and does not make any substantive
The Retained EU Law (Revocation and Reform) Act changes to the law.” While not making substantive changes, it is
2023 (Consequential Amendments) (Scotland) 2023 No. 374 ellee e e Dzl Sl i Vel 0o e RISUL At el
Regulations effectively lowers the status of (previously) retained EU law (now)

assimilated law thus making it easier to make changes in that
same law which diverge from what still applies in the EU. The
Policy Note also states SG opposition to the REUL Bill and
commitment to challenge UKG attempts to ‘use the REUL Act to
legislate for lower standards’.

The Parking Prohibitions (Enforcement and

Accounts) (Scotland) Regulations 2023 No. 373 Not Relevant

2023 No. 372
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The Conservation of Salmon (Scotland) Amendment
Regulations

Directly Relevant
Policy Note states that this Regulation “...aligns with the EU
Habitats Directive by continuing to prohibit the retention of Atlantic
salmon caught in any coastal waters in a salmon fishery district
and in specified areas of inland waters. This maintains and
advances the high standards that Scotland shares with the EU on
environmental protection.”?

The Welfare Foods (Best Start Foods) (Scotland)
Amendment Regulations

2023 No. 371

Not Relevant

The Bovine Semen (Scotland) Amendment
Regulations

2023 No. 370

Indirectly Relevant
Policy Note states that this “instrument is primarily concerned with
changes to the regime under the 2007 Regulations regarding
bovine semen collected and processed for domestic trade, which
is not regulated by EU law. The current law of the European Union
regarding the collection, processing, and storage of bovine
semen, found in Commission Delegated Regulation (EU)
2020/686, sets out rules regarding trade between member states
of the European Union. // Where the instrument makes changes to
rules relevant to bovine semen collected and processed for trade
with member states of the European Union, they are minor in
nature and are consistent with Regulation (EU) 2020/686.
Otherwise, the instrument is not relevant to the Scottish
Government’s policy to maintain alignment with the law of the
European Union.”

The Firefighters’ Pension Scheme (Scotland)
Amendment Regulations

2023 No. 369

Not Relevant

The Bus Services Improvement Partnerships and
Local Services Franchises (Provision of Information)
(Scotland) Regulations

2023 No. 368

Not Relevant

The Meat Preparations (Import Conditions) (Scotland)
Amendment Regulations

2023 No. 367

Stated as Not Relevant
The purpose of this instrument is to extend a UK derogation to the
retained/assimilated version of Commission Decision 2000/572
which sets out import conditions, made under retained/assimilated
version of Council Directive 2002/99/EC (Article 8(4)). A previous
SSI (The Animals Food and Feed (EU Exit) (Scotland)
(Amendment) Regulations 2020) introduced a derogation to
Commission Decision 2000/572 such that fresh meat preparations
could be imported to Scotland from EEA states, the Faroe Islands,
Greenland, and Switzerland, without being frozen (as otherwise
required under the EU law) — the original derogation was due to
expire in 2021 but was subsequently extended, this SSI extends it
again until 29 April 2024.

The Policy Note nonetheless states that the instrument is “not
relevant to the Scottish Government’s policy to maintain alignment
with the EU because it concerns transitional measures regarding
sanitary controls on goods entering Great Britain from the EEA
following Great Britain no longer being part of the EU’s internal
market. These measures will not create any barriers to re-entry to
the European Union”.

The Prisons and Young Offenders Institutions
(Scotland) Amendment Rules

2023 No. 366

Not Relevant

% See: https://www.legislation.gov.uk/ssi/2023/372/pdfs/ssipn_20230372_en_001.pdf (Accessed 14 January 2024)
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The Gender Recognition (Disclosure of Information)

(Scotland) Order 2023 No. 364 Not Relevant
The Colleges of Further Education and Regional
Strategic Bodies (Membership of Boards) (Scotland) | 2023 No. 363 Not Relevant
Order*
The Good Food Nation (Scotland) Act 2022
(Commencement No. 1) Amendment Regulations 2023 No. 362 Not Relevant
Directly Relevant
The primary objective of this instrument is stated “to allow Scottish
Ministers to apply proportionate disease control measures in
response to the declaration of HPAI infection at premises of
backyard poultry flocks...” regarding EU alignment, the Policy
Note states that “Commission Delegated Regulation (EU)
2020/687 in relation to the rules for the prevention and control of
The Avian Influenza and Influenza of Avian Origin in 2023 No. 361 20;:,%2'? Iﬁﬁ:g&??ﬁ:ﬁ ﬂéréséﬂzljrﬂ:?n:‘deelrI;Stru'm?nf s
. . y this instrument
AR LS (SIS ) AU Gl CIeEs will result in closer alignment with the EU Regulation, so ensuring
the maintenance and advancement of the standards which
Scotland shares with the EU. Any divergence from the EU position
will not impact on the maintenance of high standards of disease
control, and consequently will not impact on the export of poultry
and eggs to the EU.” The Policy Note also states that
amendments made by the instrument ‘do not create any barriers
to an independent Scotland’s potential accession to the EU’.
The Coronavirus (Recovery and Reform) (Scotland)
Act 2022 (Extension and Expiry of Temporary Justice | 2023 No. 360 Not Relevant
Measures) Regulations
Directly Relevant
The Policy Note states that: “The European Union (EU) Energy
Efficiency Directive (Recast) 2021, which is still undergoing the
EU parliamentary process, currently sets out that Member States
should promote and facilitate deployment of efficient district
U2 (E20 NETRIES (Ll TEgs) (SesiEms) 2023 No. 358 heating. The setting of a further target for heat network

Regulations

deployment in Scotland through this SSI will indirectly contribute
to the promotion of district heating and is therefore in line with
emerging EU policy. However the Scottish Government’s direct
promotion and facilitation of these systems is being pursued under
a range of other ongoing and proposed policies and programmes.”

The Budget (Scotland) Act 2023 Amendment

S 2023 No. 357 Not Relevant
Regulations

The Mental Health (National Secure Adolescent

Inpatient Service: Miscellaneous Amendments) 2023 No. 356 Not Relevant
(Scotland) Regulations

The Transport (Scotland) Act 2019 Amendment
Regulations 2023 No. 347 Not Relevant
The Disability Assistance (Miscellaneous 2023 No. 346 Not Relevant

Amendment) (Scotland) Regulations
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The Transport (Scotland) Act 2019 (Commencement
No. 7) Amendment Regulations*

2023 No. 342

Not Relevant

The Spring Traps Approval (Scotland) Amendment
Order

2023 No. 340

Directly Relevant
The Policy Notes states that: “Under the Agreement on

International Human Trapping Standards (AIHTS), to which the
European Union is a signatory, it is a requirement for trappers to

use AIHTS compliant traps for the taking and killing of stoats.

AIHTS was implemented in Scotland in 2019 which included

adding a list of AIHTS approved traps to the Spring Traps

Approval (Scotland) Order 2011. This instrument amends the list
of approved traps to include the addition of the Quill Trap for the

taking and killing of stoats, which complies with the AIHTS.”

The Feed Additives (Authorisations) (Scotland)
Regulations

2023 No. 339

Directly Relevant
The Policy Note states that: “All thirteen feed additives [approved
for use/continued use by this instrument] have been authorised for
use in the EU. These feed additives have already been approved
for use in Northern Ireland (NI), under the Windsor Framework
arrangements. Twelve of the additives align with relevant EU law,
there is no divergence.

The feed additive 3-NOP has been authorized in NI/EU in feed for
dairy cows and cows for reproduction, whereas the authorisation
in GB is for all ruminants for milk production and reproduction.
Based on the studies and evidence provided by the applicant,
EFSA concluded that 3-NOP was safe for dairy cows and cows for
reproduction but could not extrapolate the margin of safety to all
ruminants. Based on further evidence and data requested by the
Advisory Committee on Animal Feedingstuffs (ACAF) from the
applicant, ACAF could establish a margin of safety and therefore
concluded it was safe at the intended inclusion rates for all
ruminants. It is unclear whether EFSA received the same further
evidence and data from the applicant that was available to ACAF
before reaching its conclusion.

Aligning with relevant EU policy maintains and advances fair
trade, competition, and access to EU markets for industry and
agricultural services.”

The Food (Scotland) Act 2015 (Compliance Notices)
Amendment Regulations

2023 No. 337

Indirectly Relevant
Instrument applies to an area of policy — regulation of food and
novel foods — that is relevant to the SG alignment commitment but
the Policy Note states that because the “instrument concerns
enforcement measures” it “is not relevant to the Scottish
Government'’s policy to maintain alignment with the EU.”

The Producer Responsibility Obligations (Packaging
Waste) Amendment (Scotland) Regulations*

2023 No. 336

Indirectly Relevant
This instrument amends The Producer Responsibility Obligations
(Packaging Waste) Regulations 2007 (S| 2007/871) which
implemented EU law obligations arising from Council Directive
94/62/EC on packaging and packaging waste, prior to Brexit.
This new instrument sets recycling targets for obligated producers
to meet in 2024 in view of the UKG decision (on 25 July 2023) to
defer the introduction of an Extended Producer Responsibility
scheme for packaging until 2025.
The Policy Note does not mention SG alignment commitment. In
November 2022 the European Commission published a proposal
to revise its law on packaging and packaging waste — this is still
undergoing EU legislative processes.?®

2612022/0396(COD) Packaging and Packaging Waste European Parliament See:
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2022/0396(COD) (Accessed 14 January 2024)
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Indirectly Relevant
Policy Note states: This instrument is not directly related to the
SG'’s policy to maintain alignment with the EU but is in-keeping

The Fly-Tipping (Fixed Penalty) (Scotland) Order 2023 No. 335 with the general principles of Directive 2008/98/EC of the
European Parliament and of the Council on waste, including the
protection of the environment by preventing or reducing the
adverse impacts of waste generation and management.”
Indirectly Relevant
EU legislates in the area of policy effected by this instrument (e.g.,
EU Single Use Plastics Directive and EU Packaging Waste
The Deposit and Return Scheme for Scotland Directive) — the Policy Note does not however contain a statement
(Miscellaneous Amendment) Regulations 2023* 2023 No. 334 regarding the relevance or otherwise of this instrument to the
alignment commitment.
The primary purpose of the instrument is to defer the date for the
full implementation of Scotland’s Deposit and Return Scheme until
1 October 2025 to match that chosen by the UKG.
Act of Adjournal (Criminal Procedure R:JIes 1996 2023 No. 333 Not Relevant
Amendment) (Miscellaneous)
Indirectly Relevant
EU law regulates the means and manner in which animals can be
killed (Council Regulation (EC) No. 1099/2009). This instrument
The Deer (Firearms etc.) (Scotland) Amendment introduces changes to the Deer (Firearms etc.) (Scotland) Order
( ) (* ) 2023 No. 332 1985 which specifies the classes of firearms, sights and
Order oy : o :
ammunition which may be used lawfully when killing deer in
Scotland. The Policy Note does not include a statement on the
relevance or otherwise of changes made by the instrument to
established EU law obligations.
The Legal Aid and Advice and Assistance
(Miscellaneous Amendment) (Scotland) (No. 4) 2023 No. 313 Not Relevant
Regulations
Indirectly Relevant
. . Policy Note states: “The mutual recognition of professional
The Animal Welfare and Food Safety (International qualifications was formerly within the competence of the EU, when
Professional Qualification Recognition Agreement 2023 No. 312 | the UK was a Member State. However, the EEA EFTA Free Trade
Implementation) (Miscellaneous Amendment) ’ Agreement was made subsequent to EU exit, and the proposed
(Scotland) Regulations SSl is consequential to the UK’s obligations arising from the Free
Trade Agreement. This SSI is therefore not directly relevant to the
SG’s policy to maintain alignment with the EU.”
Indirectly Relevant
o _ The Policy Note states: “[This] SSI makes only minor
The Common Organisation of the Markets in amendments to clarify the length of an operational programme
Agricultural Products (Fruit and Vegetables) 2023 No. 311 which can be applied for under the Fruit and Vegetables Aid
(Amendment) (Scotland) Regulations Scheme. The amendment is clarification and does not deviate
from the EU programme rules.”
The UK Withdrawal from the European Union Indirectly Relevant
AR (O TIE)) 20.21 I Aoy, A1 The SSI brings into force sections 14 — 17 of the 2021 Act.
No. 3) Regulations*
The Social Security (Residence and Presence 2023 No. 309 Not Relevant

Requirements) (Israel, the West Ban, the Gaza Strip,
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East Jerusalem, the Golan Heights, and Lebanon)
(Scotland) Regulations

The Rural Support (Simplification and Improvement)
(Scotland) Regulations

2023 No. 308

Directly Relevant
Policy Note states: “Following UK’s exit from the EU it is no longer
necessary to retain Article 31 of the Direct Payments Regulation
[(EU) No 1307/2013] and regulation 9(4) of the 2015 Regulations
[Common Agricultural Policy (Direct Payments etc) (Scotland)
Regulations 2015]. These minor technical simplifications and
improvements will not contravene the policy of alignment to EU
law. These changes will have no material impact on our young
farmer and/or new entrant categories of the National Reserve and
the levels of BPS payments for applicants.”

The Carer’s Assistance (Carer Support Payment)
(Scotland) Regulations

2023 No. 302

Indirectly Relevant
Policy Note states: “This instrument, and the introduction of Carer
Support Payment, is not relevant to the Scottish Government’s
policy to maintain alignment with the EU. The introduction of Carer
Support Payment is also not expected to have any impacts on
international trade or investment. However, it is worth noting that
these regulations implement the EU rules on social security co-
ordination, which are set out in Regulation (EC) No 883/2004 and
Regulation (EC) No 987/2009 (“the social security co-ordination
rules”). The social security co-ordination rules continue to apply to
a limited cohort of individuals in the UK by virtue of the EU-UK
Withdrawal Agreement, the EEA EFTA Separation Agreement,
the Swiss Citizens’ Rights Agreement, and certain international
agreements that the UK Government has entered into with Ireland
and Gibraltar. Carer’s Allowance, which Carer Support Payment is
replacing, has been classified as a ‘cash sickness benefit’ by the
EU Administrative Commission which means it can be paid in
certain circumstances to UK citizens who are living outside the
UK, as well as to certain EU and EEA citizens who are living in the
UK. As Carer Support Payment eligibility and rules will largely
mirror Carer’s Allowance on launch it is anticipated that it will be
classified in the same way, as a ‘cash sickness benefit’. This
decision is yet to be made by the EU Administrative Commission
and consideration of the benefit is planned for a future session...”

The Public Procurement (Agreement on Government
Procurement) (Thresholds) (Miscellaneous
Amendments) (Scotland) Regulations

2023 No. 300

Indirectly Relevant
Policy Note states: “While this instrument is not relevant to the
Scottish Government’s policy to maintain alignment with the EU,
the EU, like the UK, is party to the GPA and the European
Commission is expected to update the thresholds applicable in the
EU according to the same methodology” set out in this SSI.

The Non-Domestic Rating Contributions (Scotland)
Amendment Regulations

2023 No. 288

Not Relevant

The Public Procurement (Agreement on Government
Procurement) (Miscellaneous Amendments)
(Scotland) Regulations

2023 No. 287

Indirectly Relevant
Although the Policy Note states: “Fundamentally, this instrument
is not relevant to the SG’s policy to maintain alignment with the
EU” It also notes that “The EU, like the UK is a party to the GPA
[WTO Agreement on Government Procurement] and will be
updating its regulations to fulfil this international obligation”
therefore, this SSI indirectly keeps policy in Scotland aligned with
policy in the EU.
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The Social Security (Iceland) (Liechtenstein)

Directly Relevant

(Norway) (Further provision in respect of Scotland) 2023 No. 282 | Policy Note states: “This instrument maintains alignment with EU’s
Order policy on social security coordination”
. ) . Not Relevant
The National Health Service (General Medical Policy Note states: “Following research into EU legislation
Services Contracts and Primary Medical Services 2023 No. 281 regarding patient registration for primary care services and the
Section 17C Agreements) (Miscellaneous ' release of persons from a custodial setting, it has been concluded
Amendments) (Scotland) Regulations that there are no considerations in respect of EU alignment in
relation to this change.”
The Land and Buildings Transaction Tax (Green
Freeports Relief) (Scotland) Order* 2023 No. 280 Not Relevant
The Title Conditions (Scotland) Act 2003
(Conservation Bodies and Rural Housing Bodies) 2023 No.278 Not Relevant
(Miscellaneous Amendment) Order
Act of Adjournal (Criminal Procedure Rules 1996
Amendment) (Witness Citations in Solemn 2023 No. 276 Not Relevant
Proceedings)*
The Cost of Living (Tenant Protection) (Scotland) Act
2022 (Amendment of Expiry Date) Regulations* 2023 No. 275 Not Relevant
The Council Tax Reduction (Scptland) Amendment 2023 No. 268 Not Relevant
(No. 3) Regulations
" . o Not Relevant
The Nutritional Requirements for Food and Drink in 2023 No. 267 Policy Note states: “EU alignment would not be engaged as we
Schools (Scotland) Amendment Regulations ' already have the discretion to do what the SSI is seeking to do
regardless of being in the EU or not.”
The Marriage Between Persons of Different Sexes
(Prescribed Bodies) (Scotland) Amendment 2023 No. 266 Not Relevant
Regulations
The Hunting with Dogs (Scotland) Act 2023
(Commencement) Regulations* 2023 No. 262 Not Relevant
Indirectly Relevant
Policy Note states: “This instrument is not relevant to the Scottish
Government’s policy to maintain alignment with the EU. In
addition to this, the introduction of Carer Support Payment, which
The Carer’s Assistance (Carer Support Payment) this instrument will make amendments in consequence of, is not
(Consequential and Miscellaneous Amendments and | 2023 No. 258 expected to have any impacts on the Scottish Government's

Transitional Provision) (Scotland) Regulations

policy to maintain alignment with the EU. The introduction of Carer
Support Payment is also not expected to have any impacts on
international trade or investment. However, it is worth noting that
the principal Carer Support Payment regulations implement the
EU rules on social security co-ordination, which are set out in
Regulation (EC) No 883/2004 and Regulation (EC) No 987/2009
(“the social security co-ordination rules”). The social security co-
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ordination rules continue to apply to a limited cohort of individuals
in the UK by virtue of the EU-UK Withdrawal Agreement, the EEA
EFTA Separation Agreement, the Swiss Citizens’ Rights

Agreement, and certain international agreements that the UK
Government has entered into with Ireland and Gibraltar. Carer’s

Allowance, which Carer Support Payment is replacing, has been
classified as a ‘cash sickness benefit’ by the EU Administrative

Commission which means it can be paid in certain circumstances

to UK citizens who are living outside the UK, as well as to certain

EU and EEA citizens who are living in the UK.”

The Sports Grounds and Sporting Events

(Designation) (Scotland) Amendment Order 2023 No. 257 Not Relevant
The Local Government Investments (Scotland) 2023 No. 255 Not Relevant
Amendment Regulations '
The Transport (Scotland) Act 2019 (Commencement 2023 No. 250 Not Relevant
No. 7) Regulations* '
The National Health Service (General Dental
Services) (Miscellaneous Amendment) (Scotland) 2023 No. 247 Not Relevant
Regulations
The National Health Service Pension Schemes
(Remediable Service) (Scotland) Regulations* 2023 No. 246 Not Relevant
The Personal Injuries (NHS Charges) (Amounts)
(Scotland) Amendment (No. 2) Regulations* 2023 No. 243 Not Relevant
The Firefighters’ Pensions (Remediable Service)
(Scotland) Regulations* 2023 No. 242 Not Relevant
The Teachers’ Pensions (Remediable Service) 2023 No. 241 Not Relevant
(Scotland) Regulations* ’
The Local Government Pension Scheme
(Remediable Service) (Scotland) Regulations* 2023 No. 240 Not Relevant
The Police Pensions (Remediable Service) 2023 No. 239 Not Relevant

(Scotland) Regulations*

*Policy Note either does not exist or does not include ‘EU Alignment Consideration’ subheading. **This record excludes SSIs made during the
research period related to temporary prohibitions on traffic or temporary speed restrictions on specific roads in Scotland; 104 SSis of this nature
were made during the research period; none of the associated Policy Notes contain statements on EU alignment and, in substance, provisions
of these 104 SSis are not relevant to the SG alignment commitment.

2.3 Summary of Wider UK Law Developments
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The UK left the EU formally on 31 January 2020, but the changed EU-UK legal relationship
mostly took effect at the end of the Transition Period on 31 December 2020.

Although the moment that the UK’s withdrawal from the EU took legal effect was a paradigm
shift for the state in legal and administrative terms, as a result of a series of measures taken
during the Brexit process, the immediate impact on domestic legislation was much more limited
than it could have been. Under the EU (Withdrawal) Act 2018, domestic laws that originated in
the EU or resulted from UK membership of it, would by default continue to apply after the end of
the Transition Period as ‘retained EU law’ (or REUL) unless and until other provisions were
made. The transfer of REUL onto the UK statute was a key facilitator of the SG alignment
commitment at that time, because, absent the extensive ‘copy and paste’ result of its provisions,
much of the EU-originating law that had applied by dint of the UK’s EU membership would have,
by default, ceased to have effect in Scotland at the point of formal UK withdrawal from the EU’s
legal order. The type of immediate legal divergence that Brexit could have engendered therefore
did not happen. Instead under the EU (Withdrawal) Act 2018 the default arrangement was that
the UK and/or Scottish statute book would stay aligned with EU law as it existed on 31 December
2020. In this way REUL served as a facilitator of the alignment commitment, however, it is also
important to make clear that the preservation of REUL is not the same as alignment with EU law.
There are two main reasons for this: (1) the EU laws ‘copied’ onto the UK statute book under the
2018 Act represent a snapshot of EU law as it existed at a particular point in time — it would not
be updated to reflect subsequent changes in EU law made after 31 December 2020;°7 (2)
changes to REUL could be made by UK Ministers under the 2018 Act if it was deemed that a
REUL provision was not operating effectively or there were ‘deficiencies’ in it — powers granted
in relation to the latter were relatively broad and there was no requirement for any associated
changes made by UK Ministers to reflect those being made in relevant EU laws.?®

In September 2022 the UK Government introduced the Retained EU Law (Revocation and
Reform) Bill which, as drafted, would have resulted in the disapplication or ‘sunset’ of the majority
of REUL at the end of 2023; in this scenario, the Scottish Government alignment commitment
would have been much more difficult to uphold. A change of approach, however, on the part of
the UK Government of Prime Minister Rishi Sunak resulted in the Retained EU Law (Revocation
and Reform) Act becoming law in June 2023 without a ‘sunset by default’ measure for most
REUL. Under the REUL (Revocation and Reform) Act, as passed, a specific list of REUL was
revoked at the end of 2023 and the (moderated) principle of the supremacy of REUL that had
continued after Brexit ceased to have effect, so too the general principles of EU law which no
longer apply. The REUL Act also made provision for what was hitherto known as REUL to be
known as ‘assimilated law’. Under section 5(4) of the REUL Act, after 31 December 2023, all
references in UK legislation to “Retained” law must be as referring to “Assimilated” law (and the
same for related terms); this legislative drafting technique introduces a “gloss” by which the
meanings of words in legislation can be changed without specific textual amendments being
made to specific instruments of law. In view of the ‘gloss’ introduced by the REUL Act, the
Scottish Government subsequently made provision in a Scottish Statutory Instrument (SSI
2023/374) for textual amendments to be made on the devolved statute book in Scotland to reflect

272018 Act, s2.
2 |pid, s8.
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the new terminology introduced by the REUL Act (i.e., references to “Retained” law are changed
to “Assimilated” law); this avoided relying on the ‘gloss’ and furthered legislative clarity.?®

While the impact of the REUL (Revocation and Reform) Act 2023 on the SG alignment
commitment is much less than it could have been, it is nonetheless an important milestone for
understanding the alignment commitment in practice. This is because, over time as UK-wide
legislation continues to develop separately from EU legislation, the potential for UK-EU
divergence will increase and, consequentially, any decision for Scotland to align with EU
developments may have more visible divergence effects domestically if the rest of the UK, or
other parts of the UK, opt not to join Scotland in its choice to align with the EU. Under the REUL
Act, ministers of the UK government can act to amend assimilated laws in devolved areas
without the consent of devolved ministers; Scottish Ministers can make amendments only in
areas that are devolved in Scotland. General powers granted to ministers to amend assimilated
laws under the REUL Act are available up to June 2026 with the exception of powers granted to
update assimilated laws in line with scientific or technological developments, these do not have
an expiry date. Overall, for the alignment commitment, the REUL Act is significant because it
makes it easier for UK Ministers to amend or revoke assimilated law, thereby enabling further
divergence from the rules and standards that are the legislative legacy of EU Membership.

An additional implication given the REUL Act is that changes in UK-wide or GB-wide legislation
and/or legislation in England and Wales in areas of policy that overlap with devolved
competence in Scotland — and are therefore potentially in scope of the alignment commitment —
are likely to play an important role in informing and/or determining decisions taken by the SG in
regard to its policy to keep pace with EU developments.®° On this basis, this section of the EU
Law Tracker (and subsequent reports) gives an account of developments in UK-wide legislation
that are or may be relevant to the alignment commitment due to overlaps between the relevant
new act of UK law and areas of policy that were previously within the competence of the EU.

2.3.1 Relevant Primary UK Laws Passed

Since the end of the UK’s Transition Period new legislation has become law which is or may be
relevant in the context of the Scottish Government’s alignment policy. While the primary purpose
of this report is not to consider the evolution of UK-wide law some of these changes are useful
to be aware of when it comes to assessing alignment vs divergence in the context of the EU and
Scotland. On this premise Table 5 provides a record of UK public general acts that have become
law between August 2023 and January 2024, and which make provision in areas that were
previously covered by EU law and/or that relate directly to the fact of the UK’s withdrawal from

2 See The Retained EU Law (Revocation and Reform) Act 2023 (Consequential Amendments) (Scotland) Regulations SSI 2023/374 Available:
https://www.legislation.gov.uk/ssi/2023/374/contents/made (accessed 17 January 2024)

30 Arrangements in Northern Ireland are somewhat different due to obligations for it to remain dynamically aligned with aspects of EU law
under the Windsor Framework, for details see Whitten, LC (2023) ‘Dynamic Regulatory Alignment and the Protocol on Ireland / Northern
Ireland — Two Year and 6 Month Review’ Post-Brexit Governance NI Available: https://www.qub.ac.uk/sites/post-brexit-governance-
ni/ProjectPublications/Explainers/DynamicReqgulatoryAlignmentandtheProtocolonlrelandNorthernlreland-TwoYearand6MonthReview/
(Accessed 10 September 2023)



https://www.legislation.gov.uk/ssi/2023/374/contents/made
https://www.qub.ac.uk/sites/post-brexit-governance-ni/ProjectPublications/Explainers/DynamicRegulatoryAlignmentandtheProtocolonIrelandNorthernIreland-TwoYearand6MonthReview/
https://www.qub.ac.uk/sites/post-brexit-governance-ni/ProjectPublications/Explainers/DynamicRegulatoryAlignmentandtheProtocolonIrelandNorthernIreland-TwoYearand6MonthReview/
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the EU. Additionally, for reference, where the legislative consent of the Scottish Parliament was
required for (all/part of) the relevant act, the SG position is linked.

Table 5: New Primary Acts of Relevant UK-wide Law (August 2023 — January 2024)

Acts of the UK Year
Parliament Reference
2023

Legislative Consent Explanation of Relevance

An Act to repeal EU-law based procurement rules and replace
them with a new UK-law regulatory framework for procurement,
most of its provisions do not however apply in Scotland which
instead opted to retain the EU-law based regulations albeit with
some amendments necessary as a consequence of changes
brought in by this Act. The supplementary LCM states: “This Bill
will alter the public procurement regime in the rest of the UK. It is
not the choice of the Scottish Government to follow suit, but it is
important to be pragmatic about the implications this will have for
devolved Scottish bodies...”

An Act to introduce a comprehensive new legislative framework for
the production, security, and regulation of the energy market in the
UK; the Act is directly relevant to the alignment commitment
because it introduces a separate regulatory framework for energy
production to that of the EU.

An Act to make provision for and in connection with the regulation
(by OFCOM) of certain online services and introduces certain new

. offences related to online activities and communications; the Act is
Online Safety Act 2023 c. 50 LCM | Supplementary LCM directly relevant to the alignment commitment on the basis of its
overlap with the EU’s Digital Services Act (Regulation (EU)

2022/2065) which has similar objectives to the OSA.

An Act to make provision for tighter regulation of ‘miniature’ rifles
and of possession of component parts of ammunition — the Act
] extends to England, Wales, and Scotland. It is indirectly relevant to
Firearms Act 2023 c. 49 the alignment commitment because the EU also legislates in the
area of firearms possession and recently updated its rules (see
Firearms Directive (EU) 2021/555).

An Act to prohibit the sale and advertising of activities abroad in
England, Wales, and Northern Ireland, which involve low
2023 c. 45 - standards of welfare for animals — the legislation is indirectly
relevant because EU legislates in the area of animal welfare and
this area of policy is devolved to Scotland.

Procurement Act 2023 c. 54 LCM | Supplementary LCM

LCM | Supplementary LCM |
Supplementary LCM No. 2

Energy Act 2023 c. 52

Animals (Low-Welfare
Activities Abroad) Act

Of the 18 UK primary UK general public law acts passed between August 2023 and January
2024, five explicitly covered areas of policy that were previously an EU competence, or which
are consequential to the UK’s withdrawal from the EU.

Assessment reflected in Table 5 has been made on the basis of explanatory notes or official
policy briefings published alongside the new Bills/Acts. Where official documents accompanying
a Bill/Act state that its provisions follow from or relate to UK withdrawal from the EU and/or
previous EU law instruments, details of that primary law act are included in Table 5. In this
respect the assessment of relevance is conservative, and the information ought to be taken as
a guide rather than as a necessarily authoritative record.

Changes in secondary legislation either UK-wide, GB-wide and/or English and Welsh laws in
areas of law and policy that are in scope of the SG alignment commitment have indirect


https://www.parliament.scot/-/media/files/legislation/bills/lcms/procurement-bill/legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/procurement-bill/supplementary-legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/energy-bill/energy-bill-legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/energy-bill/supplementary-legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/energy-bill/second-supplementary-legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/online-safety-bill/splcms0618.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/online-safety-bill/supplementary-legislative-consent-memorandum.pdf
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implications for its effect.3! Where changes are being made to assimilated law outside Scotland
these may impact on decisions taken as regards the alignment commitment. While it is beyond
the scope of this Report to comprehensively monitor the substance of non-Scottish statutory
instruments, given the potential for these to have indirect effect on alignment, a selective record
of secondary acts of UK law that are, or could be, relevant for the SG alignment commitment is
set out in Table 6; the content should be taken as demonstrative rather than comprehensive.

Table 6: New Secondary Acts of Relevant UK Law (August 2023 — January 2024)

31 Due to the arrangements made for Northern Ireland under the Windsor Framework, it is in a different position in
most relevant policy areas.



UK Statutory Instruments

Year | Ref

Territorial

Application
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Relationship to EU Law in Scope of

2024

The Railways (Revocation and

2024

Consequential Provision) Regulations

S| 2024/127

and Wales

England, Scotland,

Alignment*

Directly related.
This instrument revokes several pieces of rail-related assimilated
law using powers granted by the REUL Act and amends existing
legislation consequential to those revocations. EM states the
instrument: “revokes legislation viewed as being overly
prescriptive, [which] add[s] superfluous administrative burdens to
industry or are redundant” — little or no impact are therefore
anticipated to result from the revocation.

Risk Food and Feed of Non-Animal
Origin) (Amendment of Commission
Implementing Regulation (EU)
2019/1793) (England) Regulations
2024

The Official Controls (Import of High-

S12024/120

England only
(equivalent

Wales and
Scotland)

changes made for

Indirectly related.
This instrument amends the REUL/assimilated law version of an
EU Commission Implementing Regulation ((EU) 2019/1793)
concerning temporary increases in official controls and
emergency measures governing the entry of certain goods from
third countries — the purpose of this SI 2024/120 is to amend the
lists of imported food and feed that is subject to additional
checks or that cannot enter the UK in respect of GB under the
assimilated version of the regulation. The EM states: “Relevant
Ministers in Scotland and Wales have also agreed to the
changes and will be submitting their own Statutory Instruments in
their respective countries”.

The Wine (Amendment) (England)
Regulations 2024

S12024/115

England only

Indirectly related.

This instrument amends the REUL/assimilated law versions of
an EU Commission Delegated Regulation (EU) 2019/33 and
(EU) 2019/934 both of which supplement the EU Regulation on
geographical indications ((EU) No 1308/2013), the changes are
made in light of the UK’s Protocol of Accession to join the
CPTPP and to ensure compliance with its obligations regarding
the marketing of wine, and specifically “ice wine” — the Sl
prohibits the marketing of wine as 'ice wine' unless the product is
made exclusively from grapes frozen naturally on the vine (see
EM for more detail).

The Data Reporting Services
Regulations 2024

The Greenhouse Gas Emissions
Trading Scheme (Amendment) (No.
2) Order 2023

SI 2024/107

S12023/1387

UK wide

England, Scotland,
and Wales

Indirectly related.
This instrument replaces the REUL/assimilated law related to
Data Reporting Service Providers — a type of financial market
infrastructure, commercial entities that allow investment firms to
fulfil their regulatory reporting obligations — this Sl replaces,
restates, and amends several REUL/assimilated instruments
including the Data Reporting Services Regulations 2017 (see EM
for more detail).

Indirectly related.
This instrument makes various amendments to the UK
Emissions Trading Scheme related to capping of aviation free
allocation at 100% of emissions, clarification of the treatment of
Carbon Capture and Storage plants and amending free
allocation rules for electricity generation (see EM for details)

The Vehicle Emissions Trading
Schemes Order 2023

SI12023/1394

England, Scotland,
and Wales (some
aspects UK-wide)

Indirectly related.

This instrument establishes Vehicle Emissions Trading Schemes
(VETS) in GB —to do so it makes amendments to various

REUL/assimilated laws. The EM states: “Having left the EU, the

UK is no longer part of the EU’s new car and van emissions
regulatory framework and is free to pursue a bespoke approach



https://www.legislation.gov.uk/uksi/2024/127/contents/made
https://www.legislation.gov.uk/uksi/2024/127/pdfs/uksiem_20240127_en_001.pdf
https://www.legislation.gov.uk/uksi/2024/120/contents/made
https://eur-lex.europa.eu/eli/reg_impl/2019/1793/oj#:~:text=Commission%20Implementing%20Regulation%20(EU)%202019,European%20Parliament%20and%20of%20the
https://www.legislation.gov.uk/uksi/2024/120/pdfs/uksiem_20240120_en_001.pdf
https://www.legislation.gov.uk/uksi/2024/115/contents/made
https://www.legislation.gov.uk/uksi/2024/115/pdfs/uksiem_20240115_en_001.pdf
https://www.legislation.gov.uk/uksi/2024/107/contents/made
https://www.legislation.gov.uk/uksi/2024/107/pdfs/uksiem_20240107_en_001.pdf
https://www.legislation.gov.uk/uksi/2023/1387/contents/made
https://www.legislation.gov.uk/uksi/2023/1387/pdfs/uksiem_20231387_en_001.pdf
https://www.legislation.gov.uk/uksi/2023/1394/pdfs/uksiem_20231394_en_001.pdf
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that will deliver a faster transition to zero emission technology.
While the UK’s current, EU-derived new car and van CO2
emissions regulation manages emissions only, VETS consists of
both a ZEV mandate and a Coz emissions standard that together
simultaneously increase the number of ZEVs on GB roads while
maintaining a limit on the total emissions of non-ZEVs.”

The Classification, Labelling and
Packaging of Substances and
Mixtures (Amendment and
Consequential Provision) Regulations
2023

S12023/1344

England, Scotland,
and Wales

Indirectly related.

This instrument makes consequential amendments to
REUL/assimilated law version of Regulation (EC) No 1272/2008
on classification and packaging of substances and mixtures to
reflect revocation of its Annex VIII given effect by the REUL Act
2023. The EM states: “The removal of references [i.e.,
revocations made by the Sl] is intended to minimise confusion
amongst importers (those responsible for the physical
introduction of chemicals into GB) and downstream users (those
who use chemicals in the course of their industrial or
professional activities, excluding manufacturers and importers)
on whom Annex VIII placed obligations to submit certain
harmonised information on hazardous mixtures placed on the
GB market.”



https://www.legislation.gov.uk/uksi/2023/1344/contents/made
https://www.legislation.gov.uk/uksi/2023/1344/pdfs/uksiem_20231344_en_001.pdf
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3.CASE STUDIES

3.1 Examples of the Evolution of EU Law via Tertiary Legislation

The first type of change and potential divergence between EU law and Scots law arises from the
evolution of established EU laws via the adoption of tertiary EU legislation that makes provision
for the implementation of regulations, directives and decisions which are in the scope of the 2021
Act ‘keeping pace’ powers. Often changes at this level are technical and/or procedural

nonetheless they can result in some degree of policy divergence. Several examples are included
below.

Where appropriate — an overview of relevant upcoming EU legislative proposals are noted
alongside the Scottish Government position on the instrument in respect of its alignment policy
— according to information contained in Annex C of its draft 2023 Annual Report published in
accordance with the 2021 Continuity Act.

Policy Area: Environmental Protection
Detailed EU Law Tracker Entry: 7

EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence
Directive (EU) 2018/2001 on : . .
e 21 implementing or delegated Divergence. g
erfgfgsrforg]rgtlrg?lg\fv:lb?euzgu?ie EU law acts adopted. Policy Impact Expected to be Minimal Mixed
Since the end of the Transition | One of the EU acts that the PUERS
Period, 21 implementing or Directive recast and replaced — the
. e delegated acts have been Directive 2009/28/EC (the
esggﬁsrfeusEaRsS s?;rnicfttl)\ﬁhe adopted under the PUERS renewables directive) — still applies
romotion of theyuse of ener Directive. in the UK as retained EU law (SI
[f)rom renewable sources in Egti/ 2011/243) and has been amended
Member States Most of these acts are not to reflect technical changes
’ significant for divergence as necessary due to Brexit.
It recast and repealed several =y Ersein el of
revious EU acts. was assessing renewable The UK-wide Renewable Energy,
ad[()) ted in 2018 bu1t with a contributions and/or the Energy Efficiency and Motor Fuel
dea dﬁine for transposition in authorisation of national Emissions (Miscellaneous
Member States of .FJJune 2021 schemes for doing so. Amendments) (EU Exit)
el el e UK e thé Regulations 2021 (S| 2021/1115)
EU One of the implementing acts made changes to the UK retained
' (Delegated Regulation (EU) EU law version of the renewables
L 2021/2003) established a ‘union directive — a predecessor to the
b-il;]h d?npliaErRStsD]!g?iE\éeuzeetif renewables development PUERS Directive — to reflect the
renewa%le egner in EU states platform’ which aims to support | fact that the UK is no longer in the
by 2030 an dg>;ovi des for EU states in achieving targets EU by for example removing
mezl:hanisms bpwhich these regarding use of renewables by | requirements on UK authorities to
can be assgsse d and facilitating voluntary ‘statistical report to the European
achieved transfers’ between EU states Commission, and to extend targets
' that have either exceeded or beyond 2020 which was when
fallen short of their respective targets in the PUERS predecessor
renewables target. EU laws ended.



https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32018L2001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R2003&qid=1690807245700
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R2003&qid=1690807245700
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32009L0028
https://www.legislation.gov.uk/uksi/2011/243/contents/made
https://www.legislation.gov.uk/uksi/2011/243/contents/made
https://www.legislation.gov.uk/uksi/2021/1115/introduction/made

Policy Area: Environmental Protection
Detailed EU Law Tracker Entry: 2

EU Law Instrument

Evolution of EU Law
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Divergence vs Alignment

Competence

Directive 2012/27/EU on
energy efficiency (as amended
by Directive (EU) 2018/2002)

2 implementing or delegated
EU law acts adopted

Divergence.
Keeping Pace Power Under Consideration

The Energy Efficiency
Directive aimed to improve
energy efficiency by 20% by
2020 compared to 1990 levels
and included a requirement for
all EU countries to set national
energy efficiency targets to
achieve this. It promotes
energy efficiency across the
EU through a common
framework of measures
covering all stages of the
energy chain (generation,
distribution, consumption etc).

A 2018 Directive (2018/2002)
amended and updated the
earlier EE Directive. Main

changes included: meeting a

32.5% energy efficiency target

by 2030; removing barriers in

the energy market that
obstruct efficiency; require
Member State utility
companies to help consumers
use 0.8% less energy annually
from 2020 onward; clarifying
rules on energy metering and
billing to strengthen consumer
rights; to better account for
energy poverty.

Since the end of the Transition
Period, two delegated
regulations have been adopted
under the Energy Efficiency
Directive.

Delegated Regulation (EU)
2023/2104 adopted under the
EE Directive in July 2023
amends the harmonised
efficiency reference values for
separate production of
electricity and heat following a
review of the established
reference values between 2016
and 2021 — the amendments
reflect and integrate
developments related to new
fuels and emerging
technologies in the field of
energy.

Delegation Regulation (EU)

2023/807 adopted under the EE

Directive in December 2022
amends the primary energy
factor (PEF) for electricity
following a review of the default
coefficient on the basis of four
years of observed data — the
amended PEF reflects
technological progress and the
growing share of renewable
energy sources in the electricity
generation sector since 2018.

EU Law Proposals or Ongoing Initiatives

As part of its REPowerEU initiative, the EU proposed a revision to
the Energy Efficiency Directive in July 2021 along with the
Energy Performance of Buildings Directive and Renewable

Certain provisions of the EE
Directive (including as amended)
were implemented in Scotland via

SSils including: The Pollution
Prevention and Control (Scotland)
Regulations 2012 (SSI 2012/360);

The Pollution Prevention and

Control (Scotland) Amendment
Regulations 2014 (SSI 2014/267);
The Pollution Prevention and
Control (Designation of Energy
Efficiency Directive) (Scotland)

Order 2013 (SSI 2013/321).
Certain provisions of the EE [zl
Directive were implemented via UK-

wide or GB-wide Sls. Some of

these have been repealed, for
example: Energy Efficiency
(Building, Renovation and
Reporting) Regulations 2014 (Sl
2014/952), the Energy Efficiency
(Encouragement, Assessment, and
Information) Regulations 2014 (Sl
2014/1403) and The Energy
Efficiency (Eligible Buildings)
Regulations 2013 (S| 2013/3220)
partly due to these containing
targets only up to 2020.

Scottish Government Position

SG view (set out in its reporting alongside the
Continuity Act annual report)® is that as this EU

32 Scottish Government 2023 Annual Report on Exercise of Keeping Pace Powers Under 2021 Continuity Act: p. 19. Available:
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-

committee/correspondence/2023/eu-alignment-cover-letter-and-annual-reports.pdf



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0027
https://eur-lex.europa.eu/eli/dir/2018/2002/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R2104&qid=1707476352748
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R0807&qid=1707476352748
https://www.legislation.gov.uk/ssi/2014/267/note/made
https://www.legislation.gov.uk/ssi/2013/321/made
https://www.legislation.gov.uk/uksi/2014/952/contents
https://www.legislation.gov.uk/uksi/2014/1403/made
https://www.legislation.gov.uk/uksi/2013/3220/contents/made
https://commission.europa.eu/news/commission-proposes-new-energy-efficiency-directive-2021-07-14_en
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/eu-alignment-cover-letter-and-annual-reports.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/eu-alignment-cover-letter-and-annual-reports.pdf
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Energy Directives — the legislative proposal was published in May
2022 —the parliamentary scrutiny process is still underway in the
EU (see 2022/0160 (COD)).

The draft Directive sets out the EU’s 2030 energy efficiency
target which consists of: a binding collective limit in final energy
consumption (equivalent to 763 million tonnes of oil); and an
indicative collective limit in primary energy consumption
(equivalent to 9925 million tonnes of oil); national contributions to
and strategies for meeting these new EU-wide targets on energy
efficiency, would not be binding. The draft Directive also contains
measures to assist the public sector to enhance energy
efficiency, including through zero-emission or nearly-zero
emission building renovations.

proposal is still under development it is too early to
reach a view on alignment.

The SP Net Zero, Energy and Transport Committee
may therefore wish to seek an update on the
proposed legislation’s progress from SG and

request to be kept up to date on whether or not the

SG plans to align with this EU proposal and how
that decision has been or may be made.

Policy Area: Environmental Protection
Detailed EU Law Tracker Entry: 26

EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence
Directive 2010/31/EU on the 2 implementing or delegated Di
energy performance of EU I 9 ; % Kooning B |veLgencg. dered Devolved
buildings aw acts a Opte eeping Pace Power consiaere

This ‘EPB’ Directive sets out
minimum requirements and a
framework for calculating
energy performance of
buildings in the EU.

Since the end of the Transition

As part of the EU’s Clean Period. 2
Epergy Package the E.PB implementing/delegated acts
Directive was substantially have been adopted under the
amended by Directive (EU) EPB Dirpective
2018/844 which aimed at '
accelerating the cost-effective .
renovation of existing buildings 20%%?;5;?;%%?;“82 d(eErLi%e
andtgg?]r:;gn?eimart EPB Directive established an
gies. optional common EU scheme
Key obligations of the for rating thsus"r(;?]rt Sreadlness of
amended EPB Directive gs-
mc'i:(\jlg:nfigiﬁq%ugtgﬁzrmust Implementing Regulation (EU)
erformance re uiremgxts 2020/2156 adopted under the
?enew these ev?ar 5 earsj EPB Directive sets out technical
/ety oy ! details for implementing the
ensure new buildings meet X
optional common EU scheme.

them; buildings
owned/occupied by public
authorities must achieve
nearly zero-energy status by
end 2018 and other new
buildings must do the same by

The EPB Directive was transposed
in Scots Law by The Energy
Performance of Buildings (Scotland)
Amendment Regulations 2012 (SSI
2012/190). Various technical
amendments have been made by
subsequent SSI’s, the most recent
of which was in 2017 (see SSI
2017/225). The now retained EU
law versions of the Regulations
have not therefore been updated to
reflect developments in the EU law
version of the EPB Directive since
the end of the UK Transition Period.

In its 2022 Alignment Report the
Scottish Government stated that
consideration had been given to
using the keeping pace powers in
relation to changes made to the
EPB Directive by Directive
2018/844 — in particular regarding
new requirements for installation of
EV chargers. SG concluded that: “a
number of factors did not support
implementation” of the new
measures at that time.

end 2020.



https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2022/0160(COD)&l=en
https://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2022/0222/COM_COM(2022)0222_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32010L0031
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018L0844
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018L0844
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32020R2155
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32020R2156
https://www.legislation.gov.uk/ssi/2012/190/contents
https://www.legislation.gov.uk/ssi/2012/190/contents
https://www.legislation.gov.uk/ssi/2017/225/contents/made
https://www.legislation.gov.uk/ssi/2017/225/contents/made
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EU Law Proposals or Ongoing Initiatives

Scottish Government Position

As part of its REPowerEU initiative, the EU proposed a revision to
the Energy Performance of Buildings Directive in July 2021 along
with the Energy Efficiency and Renewable Energy Directives —

the legislative proposal was published in May 2022 —the

parliamentary scrutiny process is still underway in the EU (see

2022/0160 (COD)).

The new Directive seeks to further promote the improvement of

buildings energy performance in addition to boosting the

reduction of greenhouse gas emissions from buildings including
by setting requirements regarding: the application of minimum
energy performance standards to existing buildings and building
units; renovation passports; national building renovation plans;
sustainability mobility infrastructure in and adjacent to buildings;

and smart buildings.

SG view (set out in its reporting alongside the
Continuity Act annual report)® is that as this EU
proposal is still under development it is too early to
reach a view on alignment.

The SP Net Zero, Energy and Transport Committee
may therefore wish to seek an update on the
proposed legislation’s progress from SG and

request to be kept up to date on whether or not the

SG plans to align with this EU proposal and how
that decision has been or may be made.

Policy Area: Animal Health and Welfare
Detailed EU Law Tracker Entry: 47

EU Law Instrument

Evolution of EU Law

Requlation (EU) 2016/429 on

transmissible animal diseases
(the ‘Animal Health Law’)

345 implementing or
delegated EU law acts
adopted

Divergence vs Alignment

Partial Alignment

Competence

Devolved

The AHL Regulation sets out
EU rules on animal health.

When adopted in 2016, the
AHL provided for the repeal of
a series of existing EU acts
related to animal health which
ceased to apply in EU law in
April 2021.

Key aspects of the AHL relate
to: biosecurity measures (e.g.,
diagnosis and vaccination);
registration and tracing of
animals and animal products;
entry of animals and animal
products into the EU; disease
control and eradication
(including re restrictions on
movements, culling and
vaccination).

Under the AHL Regulation,
the European Commission
can adopt legislation to
supplement or implement its
provisions. These powers
are regularly used by the EC
primarily in response to
biosecurity issues.

For example, of the 103
implementing acts adopted
in 2023 under the AHL, 95

relate to outbreaks of
particular diseases (primarily
African Swine Fever, sheep,
and goat pox, HPAI or ‘Bird

Flu’) in certain types of

animals in certain EU
member states or third
countries with a trade
agreement (including the
UK).

The Animal Health Act (AHA) 1981 and
the Animal Health and Welfare (Scotland)

(AHW) Act 2006 set out the main
provisions regarding animal health in
Scots Law.

Prior to UK withdrawal from the EU
consequential amendments were made
to these primary acts via SSI, including

for example The Animal Health (EU Exit)
(Scotland) (Amendment) Regulations
2019 (SSI 2019/71).

Since the end of the UK Transition Period
subsequent changes have been made by
SSI that are relevant to animal health law
in Scotland. One of these — The Animal
Health (Notification and Control
Measures) (Miscellaneous Amendments)
(Scotland) Order 2021 (SSI 2021/130) —
made updates to legislation to reflect the
introduction of the AHL at EU level.

33 Ibid p.20.



https://commission.europa.eu/news/commission-proposes-new-energy-efficiency-directive-2021-07-14_en
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2022/0160(COD)&l=en
https://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2022/0222/COM_COM(2022)0222_EN.pdf
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32016R0429
https://www.legislation.gov.uk/asp/2006/11/notes/contents
https://www.legislation.gov.uk/ssi/2019/71/pdfs/ssipn_20190071_en.pdf
https://www.legislation.gov.uk/ssi/2021/130/pdfs/ssipn_20210130_en.pdf
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Policy Area: Animal Health and Welfare
Detailed EU Law Tracker Entry: 62

EU Law Instrument

Evolution of EU Law

These updates result in partial alignment
between Scots Law and EU Law in the
area of animal health.

Scottish Government Position

On the AHL the SG annual report for 2023 states that:
“Scottish Ministers have generally sought to remain
aligned with the Animal Health Law when considering
individual proposals for change, taking into account
veterinary conditions and advice in Scotland.”

While perhaps helpful to have a stated SG position
regarding the AHL the articulation of it is vague and does
not make clear, for example, what specific ‘veterinary
conditions and advice’ are used when individual
proposals are being considered nor is it clear the extent
to which the SG has actually remained aligned with AHL
related changes outside of ‘generally seeking’ to do so.

In view of the above, the SP Rural Affairs and Islands

Committee may wish to request more detail on the SG

position and practice as regards alignment with the EU
AHL.

Divergence vs Alignment

Requlation (EU) 2017/625 on

official controls and other
official activities performed to
ensure the application of food
and feed law, rules on animal

health and welfare, plant

health and plant protection
products (the Official Controls

Regulation)

113 implementing and
delegated EU law acts
adopted

Competence

Divergence

Policy Impact Expected to be Minimal at Present Devolved

The ‘OCR’ sets out EU rules
on controls that must be
performed on all agrifood

products entering or circulating
in the EU Single Market and
on all agrifood producers or
traders operating in the EU.

The scope of the OCR
includes rules on: food and
feed safety; use of GMOs;
animal health and welfare;

organic production and

Under the OCR the
European Commission can
adopt legislation to adjust
rules on official controls to
meet specific situations —
particularly in relation to
animal welfare and human
health — the EC does this
regularly.

Although changes are
regularly made to the OCR
via EU implementing

A retained EU law version of the OCR is
implemented in Scotland through a series
of SSls including: The Official Feed and
Food Controls (Miscellaneous
Amendments) (Scotland) Regulations
2019 (SSI 2019/407); The Official
Controls (Agriculture etc.) (Scotland)
Regulations 2019 (SSI 2019/412); The
Plant Health (Official Controls and
Miscellaneous Provisions) (Scotland)
Regulations 2019 (SSI 2019/421). These
REUL versions of the OCR transposed in
Scotland are not by default updated to



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2017.095.01.0001.01.ENG&toc=OJ%3AL%3A2017%3A095%3ATOC
https://www.legislation.gov.uk/ssi/2019/407/pdfs/ssipn_20190407_en.pdf
https://www.legislation.gov.uk/ssi/2019/412/pdfs/ssipn_20190412_en.pdf
https://www.legislation.gov.uk/ssi/2019/421/pdfs/ssipn_20190421_en.pdf

CEEAC EU Law Tracker: Report 2
Lisa Claire Whitten, January 2024

labelling; as well as rules
regarding imports of agrifood
goods and animals from non-
EU countries.

Adopted in March 2017 the
OCR has applied since
December 2019 — it therefore
applied in UK law as EU law at
that time.

legislation, these tend to be
technical, specific, or
procedural.

Examples from 2023
include: Commission
Implementing Regulation
(EU) 2023/1032 establishing
measures to prevent the
introduction and spread of
Tomato brown rugose fruit
virus in the EU; or
Commission Implementing
Regulation (EU) 2023/514
amending the list of third
countries in the OCR with an
approved control plan and
including Moldova on the list
of those authorised to trade
consignments of eggs
intended to be placed on the

reflect changes that continue to be made
to the EU law version of the OCR.

Several SSls passed in 2022 and, most
recently in 20243 have made
amendments to the retained (or
assimilated) version of the OCR and its
application in Scotland; for example The
Official Controls (Import of High Risk
Food and Feed of Non-Animal Origin)
Amendment (Scotland) Regulations 2022
(SSI 2022/341) and The Official Controls
(Import of High Risk Food and Feed of
Non-Animal Origin) Amendment
(Scotland) Regulations 2024 (SSI
2024/12) have both altered requirements
re frequency of checks and controls on
certain imported products.

Under SSI 2024/12 amendments are
made to REUL version of Regulation

EU market as Class A eggs. (EV) 2019/1793 which implements

aspects of Regulation (EU) 2017/625 in
Scotland such that: 13 products listed in
its Annexes are removed from the scope
of controls; 4 products are subjected to
reduced checks; 3 products are
subjected to increased controls and 32
products are introduced to the Annexes
to be controlled (see policy note for
details)

Scottish Government Position

Regarding recent changes made (via SSI 2024/12) to
the implementation of Regulation (EU) 2017/625 in
Scotland, the SG have stated (in an associated policy
note): “Whilst it is anticipated that UK reviews will
generally align with EU controls divergence is possible.
However this would not be due to any proactive policy
change. It will be either in relation to our approach to risk
analysis which may, on occasion, result in different

outcomes to that of the EU and the timing associated
with implementation given respective legislative
processes. Review 2 of the Regulation [reflected in
changes made by the SSI] shows a reduction in
divergence with the EU. In overall terms, for
commodities subject to controls, Review 2 proposals will
increase alignment with the EU."%

34 Strictly, this is outside the research period for this report but, given relevance, it is included here for reference.

35 Policy Note The Official Controls (Import of High Risk Food and Feed of Non-Animal Origin) Amendment
(Scotland) Regulations 2024 SS1 2024/12 Available:

https://www.leqgislation.gov.uk/ssi/2024/12/pdfs/ssipn 20240012 en 001.pdf



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1032&qid=1691068760496
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R0514&qid=1691068760496
https://www.legislation.gov.uk/ssi/2022/341/contents/made
https://www.legislation.gov.uk/ssi/2024/12/contents/made
https://eur-lex.europa.eu/eli/reg_impl/2019/1793/oj
https://www.legislation.gov.uk/ssi/2024/12/pdfs/ssipn_20240012_en_001.pdf
https://www.legislation.gov.uk/ssi/2024/12/pdfs/ssipn_20240012_en_001.pdf

Policy Area: Plant Health

EU Law Instrument

Requlation (EU) 2016/2031
on protective measures
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Detailed EU Law Tracker Entry: 70

Evolution of EU Law

71 implementing or
delegated EU law acts
adopted

Divergence vs Alignment

Divergence

Competence

Devolved

The Plant Health Regulation
(PHR) lays down measures to
protect plants in the EU
territory and circulating in its
market from pests and
diseases while also promoting
environmentally sustainable
practices in the plant sector.

Key provisions of the PHR
include: tracking ‘priority
pests’ that are the most

potentially harmful to EU plant
sector; requiring national
plans to manage or contain
pest outbreaks; enabling
traceability of plants through
the plant passport scheme;
requirements for a pre-export
certificate for plants moving
between EU countries or
outside the EU; providing for
risk-based, preventive
measures on plant imports as
need to prevent against the
introduction or spread of
pests.

Adopted in October 2016,
the PHR became applicable
in December 2019 so before
UK withdrawal from the EU.

Since the end of the
Transition Period 71
implementing or delegated
EU acts have been adopted
under the PHR — the majority
of these make technical
provisions relating to specific
plants from specific regions.
Some related to imports of
certain plants from the UK to
the EU.

Examples include:
Commission Implementing
Regulation (EU) 2023/1511

regarding certain malus
sylvestris (crab apple) plants
originating in the UK; or
Commission Implementing
Regulation (EU) 2023/1174
regarding certain crataegus
monogyna (common
hawthorn) plants originating
in the UK.

A REUL version of the PHR was
amended by The Plant Health
(Amendment etc.) (EU Exit)
Regulations 2020 (S| 2020/1482) which
made changes to, in effect, replicate the
EU PHR and create a ‘single market’ in
plant health covering Great Britain and
UK Crown Dependencies.

Additional technical changes were
made in Scotland to the REUL (or
assimilated) version of the PHR by The
Plant Health (EU Exit) (Scotland)
(Amendment) Regulations 2021 (SSI
2021/159) and The Plant Health (EU
Exit) (Scotland) (Amendment) (No. 2)
Regulations 2021 (SSI 2021/490) — the
assimilated version of the PHR in
Scotland is not being updated to reflect
technical changes being made to the
EU version of the PHR.

Further changes were made regarding
requirements for checks and controls —
via The Plant Health (Fees)
(Miscellaneous Amendment) (Scotland)
Regulations 2022 (SSI 2022/230) —to
align with a new ‘“risk-targeted
inspection regime” that applied in UK in
respect of GB from July 2022.

Scottish Government Position

On the PHR the SG annual report for 2023 states that
alignment consideration “Varies — aligning with overall
framework but adjusting for phytosanitary conditions and

advice in Scotland”.3®

While perhaps helpful to have a stated SG position
regarding the PHR the articulation of it is vague and

36 Scottish Government 2023 Annual Report on Exercise of Keeping Pace Powers Under 2021 Continuity Act: p. 25. Available:
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-

committee/correspondence/2023/eu-alignment-cover-letter-and-annual-reports.pdf



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2016.317.01.0004.01.ENG&toc=OJ%3AL%3A2016%3A317%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1511&qid=1691147596965
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1174&qid=1691147596965
https://www.legislation.gov.uk/uksi/2020/1482/pdfs/uksiem_20201482_en.pdf
https://www.legislation.gov.uk/ssi/2021/159/pdfs/ssipn_20210159_en.pdf
https://www.legislation.gov.uk/ssi/2021/159/pdfs/ssipn_20210159_en.pdf
https://www.legislation.gov.uk/ssi/2021/490/pdfs/ssipn_20210490_en.pdf
https://www.legislation.gov.uk/ssi/2022/230/contents/made
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/eu-alignment-cover-letter-and-annual-reports.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/eu-alignment-cover-letter-and-annual-reports.pdf
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does not make clear, for example, what specific
‘phytosanitary conditions and advice’ are used when
specific instances arise under the ‘overall framework’ nor
is it clear the extent to which the SG has actually
remained aligned with the PHR in view of EU-originating
changes.

Given the above, the SP Rural Affairs and Islands
Committee may wish to request more detail on the SG
position and practice as regards alignment with the EU

PHR.

3.2 Examples of the Repeal and Replacement of EU Laws

The second type of change and potential divergence between EU law and Scots law arises from
regulations, directives or decisions being repealed and replaced at EU level. While in some
instances changes have been made in the UK or Scotland to the corresponding retained EU law
version of the repealed and replaced EU law act, these do not necessarily mirror those that have

taken place in the EU context — sometimes this is a logical consequence of the UK no longer
being a Member State.

Only one example of this kind of change in relevant EU law took place during the research period
covered in this EU Law Tracker report.

Policy Area: Animal Health and Welfare
Detailed EU Law Tracker Entry: see ‘Organic Production Regulation’ section

EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence

Commission Regulation (EC)

No 889/2008 laying down Repealed by Commission Divergence
detailed rules on organic Implementing Regulation (EU) Policy Impact Expected to be Minimal at Mixed
production and labelling of 2021/1165 Present

organic products

The 889/2008 Commission A REUL/assimilated version of
Regulation was repealed on 15 | Commission Regulation 889/2008
This regulation relates to July 202_1 by Comm.ission still applies_in_the UK in respect of
arrangements for Implementing Regulation (EU) Great Britain. Changes were
. A : 2021/1165 but a transition period | made to this UK(GB) version by
IIETHENIEHOn 6ff MEmUEno was provided for in the new act The Organic Production and
(EC) No 834/2007 on the

which ended in December 2023. Control (Amendment) (EU Exit)

production and labelling of Regulations) (S| 2019/693)

organic agriculture /

. The overarching purpose of the these were technical in nature
aoé%%%ulct)urgeagirg?;:gtdsﬁ;i;ls repeal was to ensure legal clarity | and did not substantively change
Regulation was itself repealed and. certe_unty by consqlldatmg the obllgatllon.s and provisions of
various lists of authorisations the existing legislation.

and requirements regarding



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008R0889
https://eur-lex.europa.eu/eli/reg_impl/2021/1165/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32007R0834
https://www.legislation.gov.uk/eur/2008/889/contents
https://www.legislation.gov.uk/uksi/2019/693/contents
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and replaced by Regulation
2018/848 on 1 January 2022.%"

The 2008 Commission
Regulation laid down a legal
framework for organic products

organic production — the new
implementing regulation does
not substantively change the
established EU legal framework
re organic production and
labelling.

Because the new Commission
Implementing Regulation
2021/1165 was adopted by the
EU after UK Exit the change is
not reflected in the assimilated

version of the earlier instrument.

setting out the basic objectives
and general principles for
organic farming as well as
setting out the rules on
production, labelling, controls,
and trade with non-EU
countries.

3.3 Examples of Proposed or Adopted New EU Laws

The third type of change and potential divergence between EU law and Scots law arises from
the adoption of new EU laws that make provisions which either would or could have been within
the competence of the Scottish Government had the UK and Scotland remained in the EU. In
some instances the new EU acts amend established acts that were, fully or partially, within
Scottish Government competence while the UK was a Member State; in other examples the new
EU acts introduce provisions that complement or supplement established acts that were, fully or
partially, within Scottish Government competence while the UK was a Member State.

In the time period covered by this EU Law Tracker report not many relevant EU laws have been
adopted. As already noted, (see section 2.1), of the 213 ‘significant’ and ‘pending’ proposals for
new EU acts set out in Annex Il and Annex Il of the 2024 EU Work Programme, based on the
draft legislative proposals, 30 are likely to be in scope of the SG alignment commitment if/when
they become new EU laws. While a comprehensive record is included in Annex 2 of this report,
several examples are set out in more detail below.

Policy Area: Animal Health and Welfare
EC Work Programme EU Law Tracker Entry: 9
EU Law Proposal

Relevant SG Alignment

Divergence vs Alignment Competence

Proposal for a Regulation of
the European Parliament and
of the Council on plants
obtained by certain new
genomic techniques and their
food and feed and amending
Regulation (EU) 2017/625

Potential Divergence

Yes Under SG consideration

Devolved

The proposed new EU act
would amend and/or make

The 2023 SG Annual Report published in
accordance with the 2021 Act states:

37 Some aspects of Commission Regulation (EC) 889/2008 remain in place until 31 December 2026 but only for the purpose of examining
pending applications from non-EU countries.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018R0848
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52023PC0411
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The purpose of the proposed
legislation is to update the EU
regulatory framework to
account for new genomic
techniques including targeted
mutagenesis more adequately
and cisgenesis.

The proposal was published in
July 2023 — at time of reporting
it is awaiting the position of the
European Parliament at first
reading.

provisions related to: Official
Controls Regulation ((EU)
2017/625) as well as EU
rules on GMOs laid down in:
Regulation (EC) No
1829/2003, Regulation (EC)
No 1830/2003 and Directive
2009/41/EC.

The above instruments are
in scope of the SG alignment
commitment.

“Scotland’s GMO (genetically modified
organisms) regulations remain in
alignment with the EU regulations
currently in place, including their

treatment of new genomic techniques.

However, regulations in England on
similar technologies are diverging (via the
Genetic Technology (Precision Breeding)
Act) and this may have impacts on
Scotland. We note the European
Commission’s consideration of new
genomic techniques such as gene editing
and how these relate to existing GM
legislation and are looking carefully at the
implications of the legislative proposals
the Commission published in July.”3®

In view of the SG position set out above,
relevant committees in the SP may wish
to seek an update regarding SG
consideration of the current proposal.

Policy Area: Environmental Protection
EC Work Programme EU Law Tracker Entry: 6

EU Law Proposal

Proposal for a Directive of the
European Parliament and of
the Council on Soil Monitoring
and Resilience (Soill
Monitoring Law)

Relevant SG Alignment

Yes

Divergence vs Alignment

Potential Divergence.

Competence

Mixed

The purpose of the proposed
legislation is to introduce a
solid and coherent soil
monitoring framework for all
soils across the EU and to
thereby address a current gap
in knowledge as regards soil
health and soil resilience.

The proposal was published in
July 2023 — at time of reporting
it is awaiting a committee
decision in the European
Parliament/

The 2023 SG Annual Report

The proposed new act would
amend and/or make provisions
related to: the Waste Directive

(2008/98/EC), the Landfill
Directive (1999/31/EC), the
Industrial Emissions Directive
(2010/75/EUV), the Water
Framework Directive
(2000/60/EC), the Floods
Directive (2007/60/EC), the
Birds Directive (2009/147/EC),
and the Habitats Directive
(92/43/EEC).

published in accordance with the
2021 Act states:

“We also welcome the
Commission’s focus on healthy
soils which are central to storing,
sequestering, and regulating
carbon, and are a key component of
many Scottish policies, for example,
our Vision for Agriculture and
National Test Programme, Climate
Change Plan, National Planning
Framework 4, Scottish Biodiversity
Strategy, and Land Use Strategy.”*°

% SG 2023 Annual Report, p.36.
39 SG 2023 Annual Report, p.36.



https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2023/0226(COD)&l=en
https://www.gov.scot/policies/agriculture-and-the-environment/gm-crops/#:~:text=In%20Scotland%2C%20three%20sets%20of%20domestic%20regulations%20implement,sampling%20and%20testing%20food%20and%20feed%20for%20GMOs.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52023PC0416
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2023/0232(COD)&l=en
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The above instruments are all
in scope of the SG alignment
commitment.

The Annual Report does not contain
any further statement or analysis on
the EU proposal for a new Sall
Monitoring Law. The Net-Zero,
Energy and Transport SP
Committee may therefore seek an
update from the SG on their
position regarding the SML
proposal and their assessment on
the possibility of future alignment
with it.

Policy Area: Environmental Protection
EC Work Programme EU Law Tracker Entry: 17

EU Law Proposal REEVENE SE

Alignment

Proposal for a Directive Of The
European Parliament And Of The
Council amending Directive
2000/60/EC establishing a framework
for Community action in the field of
water policy, Directive 2006/118/EC Yes
on the protection of groundwater
against pollution and deterioration
and Directive 2008/105/EC on
environmental quality standards in the
field of water policy.

Divergence vs Alignment

Potential Alignment
SG stated intention to align

Competence

Devolved

The overarching aim of the proposed
new EU act is to: increase the
protection of EU citizens and natural
ecosystems by updating the
regulatory framework re water to
better reflect scientific advances
including through addition of
microplastic and antimicrobial
resistant genes to the list of indicative
pollutants in the Water Framework
Directive. The proposal also seeks to
increase the effectiveness and to
enable the EU to respond more
quickly to emerging risks through
administrative changes.

The proposed new EU
law would amend the
Water Framework
Directive (2000/60/EC)
the Groundwater
Directive
(2006/118/EC) and the
Environmental
Standards Directive
(2008/105/EC) — all of
which are in scope of
the SG alignment

The proposal was published in commitment.

October 2022 at time of reporting it
is awaiting the position of the
European Parliament at first reading.

The EU acts that would be impacted
by this new legislation are
implemented in Scotland by the Water
Environment and Water Services
(Scotland) Act 2003 and related
secondary legislation.

The 2023 SG Annual Report
published in accordance with the
2021 Act states that “although the

proposal is not finalised, the Scottish

Government intends to incorporate
updated standards into Scottish
legislation, as far as possible.”

This is therefore an area for possible
future exercise of the keeping pace
powers.



https://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2022/0540/COM_COM(2022)0540_EN.pdf
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2022/0344(COD)&l=en

Policy Area: Environmental Protection

EU Law Proposal

Proposal for a Regulation of the
European Parliament and of the
Council on nature restoration

Relevant SG
Alignment

Yes
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EC Work Programme EU Law Tracker Entry: 19

Divergence vs Alignment

Potential Divergence
Subject to future SG consideration

Competence

Mixed

The overarching aim of the
proposal for a new EU regulation
on nature restoration is to:
contribute to the continuous,
long-term, and sustained
recovery of biodiverse and
resilient nature across the EU’s
land and sea areas by restoring
ecosystems and contributing to
EU climate mitigation and
adaptation objectives. To this
end the proposal sets multiple
binding restoration targets and
obligations across a broad range
of ecosystems covering at least
20% of the EU’s land and sea
areas by 2030 and all
ecosystems in need of
restoration by 2050.

The proposal was published in
June 2022— at time of reporting it
is awaiting the position of the
European Parliament at first
reading.

The proposed
new EU law
would
complement
and relate to
the Birds
Directive
(2009/147/EC)
the Habitats
Directive
(92/43/EEC)
the Water
Framework
Directive
(2000/60/EC)
and the Marine
Strategy
Framework
Directive
(2008/56/EC) —
all of which are
in scope of the
SG alignment
commitment.

The EU acts to which the new Nature
Restoration Regulation would relate are
implemented in Scotland through a range of
different legislative instruments.

The Birds Directive is implemented (non-
exhaustively) by the Marine (Scotland) Act 2010
and The Conservation (Natural Habitats)
Amendment (Scotland) Regulations 2011.

The Habitats Directive is implemented by (non-
exhaustively) Nature Conservation (Scotland)
Act 2004; The Conservation (Natural Habitats)
Amendment (Scotland) Regulations 2007; The
Environmental Impact Assessment (Agriculture)
(Scotland) Regulations 2006; The Conservation
(Natural Habitats) (Amendment) (No. 2)
(Scotland) Regulations 2007; and The
Environmental Impact Assessment and Natural
Habitats (Extraction of Minerals by Marine
Dredging) (Scotland) Regulations 2007.

The Water Framework Directive is implemented
by (non-exhaustively) The Water Environment
(Drinking Water Protected Areas) (Scotland)
Order 2013; The Water Environment (River
Basin Management Planning: Further Provision)
(Scotland) Regulations 2013; the Water
Environment and Water Services (Scotland) Act
20083.

The Marine Strategy Framework Directive is
implemented by Marine (Scotland) Act 2010
(asp. 5).

The 2023 SG Annual Report published in
accordance with the 2021 Act states that this
“proposal is under development” and is
therefore “subject to future consideration” by the
SG in relation to its keeping pace powers.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0304
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2022/0195(COD)&l=en
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Policy Area: Public Health

EC Work Programme EU Law Tracker Entry: 27

EU Law Proposal Relgvant SG Divergence vs Alignment Competence
Alignment
Proposal for a regulation of the
European Parliament and of the P ial Al
Council on standards of quality and Yes otential Alignment Devolved
SG stated intention to align
safety for substances of human

origin intended for human application

The new proposal would repeal The 2023 SG Annual Report published in
existing EU Directives (2002/98/EC The new EU accordance with the 2021 Act states,
and 2004/23/EC) in view of their proposal would under the heading ‘current alignment
shortcomings in particular as regards | repeal the Human consideration’: “yes” as regards the
rules for preventing risk of disease Blood Directive revision of the ‘blood, tissues and cells
transmission and lack of measures (2002/98/EC) and legislation’.
for ensuring sufficiency of supply. the Organs and
The objective of the new legislation Human Tissues
is to ensure a high level of health Directive
protection for EU citizens, to ensure | (2004/23/EC) both Sport Committee may wish to inquire
they have access to safe and of which are in further as regards the SG plans for
effective supplies of bloods, tissues, scope of the SG aligning with the EU proposal.
and cells of human origin, and to alignment
better account for relevant commitment.
developments in science and

In view of the SG position, the SP
Committee on Health, Social Care and

It is also more generally notable that the

EU proposal for a revision of the blood,
technology. tissues, and cells (BTC) legislation is at a
similar stage to other still-draft EU
The proposal was published in July instruments for which the SG position is
2022 — at time of reporting it is stated in more ambiguous terms (e.qg.,
awaiting the position of the European ‘proposal is under development, subject
Parliament at first reading.

to future consideration’) yet for the BTC

legislation a definitive SG position has
already been taken — this apparent

discrepancy may warrant further inquiry.

Policy Area: Transport

EC Work Programme EU Law Tracker Entry: 22
Relevant SG Alignment

EU Law Proposal

Divergence vs Alignment Competence
Proposal for a regulation on
Union guidelines for the Yes _Potentlal Divergence Mixed
development of the Trans- Subject to future SG consideration
European transport network.

This proposal for a revision of the

The new EU proposal
existing TEN-T Regulation has

The retained EU law version of the
would repeal the Trans-

TEN-T Regulation was repealed in
four objectives: to address European Transport the UK (including Scotland) at the end
insufficient or incomplete Network Regulation of 2023 under Schedule 1 of the
infrastructure standards and a (1315/2023) which is in REUL Act.
lack of integration of alternative scope of the SG alignment



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0338
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2022/0216(COD)&l=en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52021PC0812
https://www.legislation.gov.uk/ukpga/2023/28/schedule/1/enacted
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fuels infrastructure; to address
capacity bottlenecks and
insufficient network connectivity;
to address insufficient safety
standards and reliability of the
existing network; and to ensure
governance instruments are fit for
purpose.

The proposal was published in
December 2021 — at time of
reporting it is awaiting the position
of the European Parliament at
first reading.

commitment, subject to the
extent of SG devolved
competence.

The 2023 SG Annual Report
published in accordance with the
2021 Act states: ‘proposal under

development, subject to future

consideration’.

In view of the repeal of the REUL
version of the TEN-T Regulation in
the UK and of the SG position
regarding ‘future consideration’ of
aligning with the proposed new TEN-
T Regulation, the Net Zero, Energy
and Transport Committee of the SP
may wish to seek an update from the
SG regarding their consideration of
this proposal.

Policy Area: Police and Judicial Cooperation

EU Law Proposal

EC Work Programme EU Law Tracker Entry: 28

Relevant SG Alignment

Divergence vs Alignment

Competence

Proposal for a Regulation of the
European Parliament and of the
Council laying down rules to
prevent and combat child sexual
abuse.

Yes

Potential Divergence

Devolved

The new EU Proposal for a
Regulation would introduce an
obligation for providers to detect,
report, block and remove child
sexual abuse material from their
services and also seek to enable
improved detection, investigation,
and prosecution of offences under
the Child Sexual Abuse Directive.
Additionally, the proposal builds
on EU GDPR by creating a
system of target detection orders
and specifications for the
conditions for detection in
relevant circumstances.

The proposal was published in
May 2022 — at time of reporting it
is awaiting the position of the
European Parliament at first
reading.

The new EU proposal
relates to the Child Sexual
Abuse Directive
(2011/93/EU) which is in
scope of the SG alignment
commitment.

Additionally, the new EU
proposal would build on
the requirements of EU
GDPR and on Regulation
(EV) 2021/1232 which was
introduced after the UK left
the EU and does not
therefore have effect in the
UK as REUL or assimilated
law.

In Scotland the CSA Directive to
which this new proposal would relate
was implemented via amendment to
The Protection of Vulnerable Groups

(Scotland) Act 2007 — see The
Protection of Vulnerable Groups
(Scotland) Act 2007 (Miscellaneous
Provisions) Amendment Order 2014.

The 2023 SG Annual Report
published in accordance with the
2021 Act refers to this EU proposal
with the following statement: “We will
continue monitoring any
developments of these proposals and
consider possible alignment following
an analysis of whether Scotland can
or already has made such domestic
legal changes” (p.42).



https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2021/0420(COD)&l=en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2022%3A209%3AFIN
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2022/0155(COD)&l=en
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3.4 Conclusion on Case Studies and Alignment

Overall the new reporting approach of the Scottish Government provides greater insight into the
position taken as regards specific EU instruments as well as EU proposals for new acts that are
relevant for and potentially in scope of the SG commitment to ‘keep pace’ with EU law changes.
It is also however the case that in some cases the information provided by the SG in its Annual
Report on the Continuity Act lacks clarity and/or specificity particularly as regards the criteria and
associated procedures for determining whether or not EU instruments/proposals that are
currently ‘under consideration’ by the SG may or may not end up being those with which Scotland
opts to remain aligned. While perhaps a more minor point, there is also noticeable variation in
SG reporting use of terminology regarding its position on different EU instruments. Some, for
example, are deemed ‘under active consideration’ while for others it is stated that the ‘proposal
under development, subject to future consideration’, the qualitative difference, in terms of related
SG activity or analysis, between these two distinct categories is not clear.

To further bolster scrutiny of the implementation of the alignment policy, committees in the
Scottish Parliament may wish to seek more clarification from the Scottish Government in regard
to: (1) specific policies or policy areas (including some of those set out above); (2) criteria and
processes associated with instances of alignment being ‘under consideration; (3) updates on the
content of relevant EU legislative proposals/revisions as these progress through the EU
institutions and; (4) updates on SG assessments of the suitability or otherwise of Scotland
aligning with specific upcoming EU law changes.
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4. ANALYSIS

4.1 Summary of Legislative Changes
4.1.1 EU Initiated Change

Of the roughly 250 EU laws that, pre-Brexit, were either fully or partially in the competence of
the Scottish Government and therefore potentially in scope of the alignment commitment 35
have been repealed since the end of the UK Transition Period (see Annex 1). Not all of the
repealed EU acts have been directly replaced because the effect of some changes during the
reporting period was to replace numerous established acts with one more comprehensive new
EU act. In particular this applies to the introduction of the Animal Health Law and the Official
Controls Act — the former accounts for 13 of the repealed EU acts and the latter for 6 repealed
acts. According to this analysis, approximately 217 acts of secondary EU law (regulations and
directives) are currently in scope of the SG alignment commitment — this does not include draft
EU proposals which may be in scope in future.

As part of the normal process of EU law-making, tertiary (implementing or delegated) acts are
frequently adopted. During the reporting period — January 2021 to August 2023 — approximately
832 acts of tertiary EU law have been adopted in relation to acts that are potentially in scope of
the Scottish Government alignment commitment (see Annex 1). By definition tertiary EU acts
make technical or operational provisions for the implementation of the ‘parent act’ to which they
relate — changes made at this level do not tend to alter policy trajectories and are therefore not
often likely to have a significant divergence effect. That said, on occasion EU implementing law
may make changes that, although still technical in nature, may nonetheless result in divergence
of standards that are relevant for Scotland and its policy of alignment. Examples of tertiary law
changes are included in the case studies of this Report (see section 3.1) and the detailed EU
Law Tracker (see Annex 1) provides a full record of relevant updates.

Although any one individual change in EU tertiary law is unlikely to have a visible impact, the
cumulative effect of multiple changes of this nature over time is likely to result in evident
divergence, assuming no corresponding changes are made in Scotland. Additionally, if there are
corresponding but separate developments in domestic law — Scotland specific or UK-wide — the
effect of technical changes in EU law are likely to be more significant. Notably, this assessment
supports the Scottish Government position “that all EU legislation (tertiary or otherwise) has
potential relevance to the commitment to align and is considered in the same way as regulations
and directives for relevance to Scotland”.4°

When a considerable amount of change has been made to an EU regulation, directive, or
decision via tertiary EU law, a ‘consolidated version’ of the parent act is often published wherein
all changes and updates are incorporated in the original text. Although not an exact measure,

40 Scottish Government 2023, June 28 ‘Document Summarising Consideration of the Representations Made on the Draft Annual Report on
the Scottish Ministers Exercise of the Power in Section 1 of the UK Withdrawal from the European Union (Continuity) (Scotland) Act 2021 Laid
in Draft in Parliament on 27 October 2022’ [SG/2023/138] parliament.scot Available: https://www.parliament.scot/-
/medial/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/explanatory-note-on-
representations.pdf (Accessed 11 September 2023): para. 16.



https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/explanatory-note-on-representations.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/explanatory-note-on-representations.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/explanatory-note-on-representations.pdf
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tracking the number of consolidated text versions published during the reporting period for EU
law instruments in scope of the alignment commitment can therefore give an indicator of the
level of change being made via tertiary law. Since the end of the UK Transition Period until the
end of the report period, 64 consolidated text versions have been published for relevant EU law
instruments (see Annex 1).

The CEEAC Committee and/or other subject committees in the Scottish Parliament may wish to
invite Scottish Government Ministers to respond to the possible impacts of changes in tertiary
EU law — reflected in consolidated text versions of relevant instruments — on the alignment
commitment.

Several initiatives for new EU regulations or directives are relevant to the Scottish Government’s
alignment commitment. At least 30 of the priority proposals identified in the European
Commission Work Programme 2024 relate to existing acts of EU law that are in scope of the
alignment commitment. If not for UK withdrawal from the EU those 30 proposed EU instruments
could have been expected to enact measures that were fully or partially within Scottish
competence; they are therefore relevant to the alignment commitment. None of the 30 identified
had concluded their EU legislative process at the time of reporting. Progress of these still-draft
EU proposals will be covered in subsequent EU Law Tracker reports. As will all aspects of this
research, the ongoing monitoring of EU proposals for new law is intended to complement similar
work being undertaken by the Scottish Government to “monitor relevant policy developments in
the EU” including those set out in EC Work Programmes.4*

4.1.2 Scotland and UK Initiated Change

As noted in this Report, alongside use of the EU (Continuity) Act 2021 powers to keep pace with
EU policy, the Scottish Government may opt to pass primary acts of law that help fulfil the
commitment to stay aligned with EU law as appropriate. For this reason, tracking the evolution
of primary Scottish law is an important aspect of monitoring the implementation of the alignment
commitment. Neither of the two primary acts of law passed in Scotland during the reporting
period were of direct relevance to the alignment commitment. Of the 73 statutory instruments
passed for Scotland during the research period, 26 are relevant to the alignment commitment
and/or EU withdrawal more generally with 8 of these being directly relevant.

In addition to understanding the evolution of relevant EU law and its implications for the
alignment commitment, changes in UK-wide (or GB-wide) law are also an important part of the
overall picture when it comes to Scotland keeping pace with EU policies. Over time as the EU
and the UK legal orders and policy priorities develop (following Brexit) on separate trajectories,
any decision taken in Scotland to align with EU law or policy (potentially) as opposed to UK law
(including either England and Wales or England, Wales, and Northern Ireland) can be expected
to have more evident implications for intra-UK relations and the operation of the UK internal
market. For this reason, tracking the evolution of primary UK-wide or GB-wide law developments
where these overlap with areas of (previous) EU competence is another important aspect of
monitoring the implementation of the SG alignment commitment.

41 See ibid: para. 14-15.
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Of the 18 primary acts of UK-wide (or GB-wide) law passed during the reporting period, at least
five make provisions in areas previously within EU competence and/or provisions which
otherwise arise by dint of UK withdrawal from the EU. Measures contained in these five primary
UK acts are/may therefore be (directly or indirectly) relevant to the Scottish Government’s
alignment commitment.

The CEEAC Committee and/or other subject committees in the Scottish Parliament may wish to
invite Scottish Government Ministers to respond to the possible impacts of these changes in
primary UK/Scotland acts on the commitment to align.

4.2 Overall Assessment of Alignment vs Divergence

Changes in EU law relevant to the Scottish Government alignment commitment and documented
in this EU Law Tracker can usefully be separated into three categories:

e Divergence due to evolution of established EU laws
e Divergence due to repeal and replacement of EU laws
e Divergence due to adoption of new EU laws

Overall there has not been significant divergence between Scots Law and EU Law in areas that
are in the scope of the alignment commitment during the reporting period. Most instances of
divergence or potential divergence arise from relatively minor changes in EU law via the
development of tertiary legislation and/or updates to secondary legislation via repeal and
replacement of EU law alongside change adopted in UK and/or Scots Law to reflect the fact that
the UK is no longer a Member State of the EU. There have also been examples of the Scottish
Government actively choosing to align with developments in EU law, including in one instance
through the use of the EU Continuity Act 2021 ‘keeping pace’ powers. Overall, to date, the
Scottish Government commitment to align with developments in EU law has largely been upheld;
mostly this is the result of an equivalence between the UK/Scottish statute book and the EU
legal acquis that is a legacy of the UK’s previous EU membership.

The Scottish Government’s new approach to reporting on the implementation of its alignment
policy is a very welcome development and one that bolsters transparency and aids legislative
clarity. It is also the case, however, that in some instances the articulation of the Scottish
Government position in relation actual or potential alignment with specific EU instruments or
proposals is vague and leaves room for ambiguity; committees in the Scottish Parliament may
therefore wish to seek more information from the Scottish Government in this regard, including
on EU policies/proposals that are of particular interest or importance.

In view of EU legislative proposals and upcoming initiatives, across a range of policy areas there
is potential for divergence by default if Scotland does not (continue to) actively pursue the same
policy objectives as the EU in areas within its devolved competence and therefore potentially in
scope of the alignment commitment. At the same time, initiatives being pursued at a UK-wide or
GB-wide level could sit in tension with the Scottish Government’s commitment to alignment and
may, in future, force a choice between aligning with other regions of the UK and aligning with the
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EU legal acquis albeit without formal recognition by the EU of any such alignment in the case of
the latter.
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Appendix One: Record of EU Law Changes in Scope of Alignment

Commitment

licy Area Summary: ENVIRONMENTAL PROTECTION
EU acts in scope: 43 directives and regulations.
Total EU tertiary acts since 1 January 2021: 43 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and 4 tertiary acts.

| European Union Law, Status and Processes

No.  |Polcy Area | c Text EU LawUpdates EU Implementing Law Updates Since Last EU Tracker
ENVIRONMENTAL PROTECTIO
[Carbon Capture and Storage
Directive 2009 /3 1/EC of and of 23 April 2009 on
1 dingC 337/EEC, Buropean Parkament and Councl Drecties 14 090118136 Consoliares:24.122018 WA Wa WA WA
2000/60/EC, 2001/80/EC, 2004 /35 /EC, 2006/12/EC, 2008/1/EC and Regulation {EC) Mo 1013/2006
(Enerey ey
2 Directive 2012 /27 /8! and of 25 Oeaber 2012 eficency, e e o 4.5.2003 WA WA -
2009/125/K 2004/8/KC .-
| EnergyPlanning Consents
c Directive 201.1/92/E ol and of 13 December 2011 on of L s i
the effects of cartan public and praate prajects on theenvronment 2L 2l & — a4 L L A L3
Directive 2003 /3 5/EC of the furopean Pariament and of theCoundl of 26 May 2003 providingfor publkc
o participation in respert of thedrawingup of cartain plans and programmes reitingta the ewiranment and Mo T T en ry WA m
amendingwith regard to public particpation and access to justice Councl Directives 85/337/EEC and 96/61/6C -
| Statement by theCommission
Directive 2014 /5 2/EUo! and of 16 April 2014 » B
§ [2011/02 i o theassessment of theeects of eertain publicand p L Al la L A 53 R L1
[Gnshare Mydrocarbans Licensing
Dwrective94/22/EC of the European Parllament and of theCoundl of 30 May 1994 on thecanditions or granting
€ and tor production of ~i i =L L
Renewatie Energr
Commission Deegated Regatation (EU) 2021/2003,
2022/759,2023/1184,2023/1185,
2023/1640; Commésion Implementing Dacision
2018/2001 of Parliament and of 11 December 2018 on the el e s
7 il Ll P 132821122013 Sonsoldaieli20112023 WA 2022/611,2022/609,2022/600,2022 /607 Comsoldated 2
o 2022/602,2022/610,2022/608,2022/601
2022/599,2022/606,2022/996,2022/1657,
2022/1656,2022/1655,2022/2448
2022/2461,2023/1760
[saerinty- Resource Access & Banern sharing
Regulation (EU) No §11/2014 of thefuropean Parkament and of the Councllof 16 Apri 2014 an complance
8 measures for users from 1o Genetic R d the Fair and L ] NA NA Latest: 13 October 2015 NA NA
benefits Arisingfrom ther Utilzation in the Union
Commission implementing Reguation (EU) 2015/1866 of 13 October 2015 layingdown detalid rubes for the
9 implementation of Regulation (EU) No 511,/2014 of Parlament and of th 275200 Sp4.1 NA NA WA NA WA
register of collctions. mon taringuser complanceand best practices
[Fend Risk Wanage ment.
Diractive 2007 /60/EC of and of 23 October 2007 and
10 3 3 3 A 3
man agement of fload risks L w . e L
[Marine Enviranme at
Directive 2008 /56/EC of and of 17 June2008
n L164 2562008 09-40 nsoldated 76201 A 2 A A
for in thefied of Drective ~ e = o
Commission Drective(ELY) 2017/845 of 17 May2017 amending Directive 2008/56/EC of thefuropean
12 [Pariiament and of theCounch 2 regards theindicathe st of ements to betaken ito account for the 5185201702733 Wi WA WA WA WA
preparation of marinestrateges
= nd Blodhe rsity
Regulition (EU) No 1143/2014 of the European Parkament and of the Councl of 22 October 2014 on the mesion \okemen g Hee o (R
3 prevention and management of theintroduction and spread of invasive alien species d o -0 22012 YA L
 Council Regulation (EEC) Mo 3254/91 of & November 1991 prohibitingtheuseof leghold traps in the
u e into theC: pelts and certam wikd animal et e s o o 7 ~n o
specie ries which catch v leghold traps or hich da not
mest international humanetrapping standards
Drective 2009/147/EC of the Earopean Parkament and of theCound of 30 November 2008 an thecansention|
15 Consoldsed 26062019 WA WA WA WA
of wild birds
16 [counc of 21 May 1982 F dof wid faunaand flora | 12082271992 97 5¢ nsoldaied 172013 WA Wi WA WA
17 |CounciDirectie 1999/22/6C of 29 March 1999 reitingto the keepingof wikd animais n 2005 WA WA WA Wa WA
18 [CounciDirmtivs3/129/EEC of 28 March 1983 conceringthemportation into Member Sates of skins of O CCTnen nsoidsied 156 1980 WA W WA WA
cortain sesl pups and products derived thereirom
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Nose han age ment
Directive 2002/49/EC of theEuropean Parkament and of theCouncil of 25 June2002 relating to the ssessment
the LIB91872002012-25 Sonsoldaed 2972028 NA NA
| 8 mangement of
[SomisiDatainfrastructure Standards
20 |PYEhe2007/2/EC of thefuropem Parkement nd of the Counciol 14 Mich 2007 etablshingan
11082542007 0114 Consoliited 2662019
Infrastruciurefor Spatid infarmaiion i the furopean Commun ity [INSPIRE) ko Lo
[Water quany
FT [ 727 1/EEC of 21 May 1391 waste water trement [CETETERTITEYTEY) N NA WA
5 |preene2000/60/c of theturapen Parisment ang of the Counciof 23 Ortober 2000 atablshinga - wn
frameworkfor Community action in thefieid of water poliy RA2E2ILI2000.0 000 Consohdaed 20112014
Coundll Directive 98 /83 /EC of 3 November 1998 on thequality of water intended for human consumption:date Repesled by Directive 2020/2184 WA
[SELESPRLIT TRFSLY Sonsoldaed 27102045
of end of valdty 12.1 2023 Artile26
1 0/2184 of the European Parliament and of th cil of 16 December 2020 on thequality of N/A
. .
e NA Y, Commission implementing Derkion (£] 2022/679
Tarbours - Waste Mamagement
24 |Preti=2011/92/80f theEuropen Farkament and of the Counclof 13 Decambie 2011 on the msssment of - —
h22280201200°00 Lonsoldaged 1222009
theeffacts of cartan public nd praateprojects on thaewironment
» 15 Parsament and 16 Apri2014 - "
— el
2011/92/80 on the msassment of theelfacts of cartain publi and prite projects o1 the evwiranment
nergyPerlormance of buldings
Directive 2010/31/EU of theEurapean Parkament and of theCouncl of 19 May 2010 on theenergy performance i e s | S O
26 L1531862010013-35 Consoldaiedi112021 WA 2020/2156 and Commission Delegied Regulstion
of bulkdings  recast]
(£ 202072155
Environmenta impact Asse ssment Directive:
7 |PreEve2011/92/E 0T theEuropen Pariament nd of theCounl of 13 Dicsnber 2011 on themsessment of - ea0s .
iheefterts of certan public md prateprojects on theenvironment s - =k LE
[Streg: Envronmental Assessment
Directhe 2001/42/EC of the European Parkament and of the Counci of 27 June2001 on the assessment of the
1 11872172001 030:37 N W A
effects of
18/80f Parkament and o 432012 00 maor-
) Commission implementing Decision (EL
2 =5 L187247201203.37 NiA WA 2022/1979
Vot with EA reevance
Radioacie Substances
Coundl Directie 2013/5 1 /Earmom af 22 Octaber 2013 laying down requirements for thepratestion of the
s .
heath of ogrd to in water intended for human consumgtian e —— accd =i L2
|I-¢m
= Directive 2008/50/EC of the European Parksment and of theCoundl of 21 May 2008 on ambient ar qualty and
L152116200801.44 Consoldated 1892015
desner i for Burope B R
12 Directive 2004/107 /EC of the European Parliament and of theCouncllof 15 December 2004 relating to arsenic,
L21260200503:18 Sanoldaed 1832015
cad miuim, mercury, nickel snd pohcyclk MOMIK hydrocarb ons in smbisnt s -0 -2
ndustrial Embsions - Best Awilble Techigues (BAT)
Directive 2010/75/EU of the European Pariament and of the Coundl of 24 November 2010 on industrial i e
i el s WA 2020/2009,2021/2326,2022/2110,
2022/2427,2022/2508 md 20232749
|Waste & nesourees
34 Councl Directive 1995/31/EC of 26 April 1999 on theladlillof waste LlE21671999p] 19 Consoldaied 472018 NA WA
Directhe 2008/98/EC of the European Pariament and of the Counci of 19 November 2008 on wasteand
= 131222112008 03:30 Cansoiimed 572018
35 — —— s N NA NA WA
Directive 2012/19/EU of the European Pariament and of the Councl of 4 July2012 on waste sictrical and
| L1972472012 03871 Consowsared 472018 WA Latest 17 Dacember 2019 WA A
Directive 2006/66/EC of the European Parkament and of the Councl of & September 2006 on batteries and
eling LIS62692006p 0 14 Sonsoldaed 472018
7 e pe S ks WA NA WA WA
28 Directive2000/5.3/EC of the European Parkament and of the Council of 18 September 2000 on end-of lile AP P 3032023 - —n i -
weh icles
39 Europesn Parlament and Councl Directie94/62/EC of 20 December 1394 on packagngand packagngwaste 653112 19040102 Consoldgied 47 2018 WA WA NA WA
w [Prene006/21/EC ofthesuropen rartamantan o theCounctof 15 Merth 2006 on themanagment of - - - . -
g |prethe2o1aiaseuot ineturopen partament and of theCounciof 4 1uly 2012 on thecontral of maor- . - Commission implamenting Decisn (EL) = -
11872472012 0337
wceident 202211979
= = E——
a2 Regulation (EU) Ne 517/2014 of the European Parliament and of theCouncllof 16 Apri 2014 on fluorinates - ., i Commission implementing Decision 2020/1604, "
greenhousegases and repesiing Regulstion (EC) No 842/2006 L 2021/456,2021/980 and 2023/2432 " B
43 |Mewimion () No 100572008 of theturopen Pariament and of theCounclof 16 Setenber 2009 on o o T - 3
substances that deptethe oaonelayer E— E—
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EU acts in scope: 26 directives and regulations.
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Total EU tertiary acts since 1 January 2021: 486 implementing and delegated acts.
Change since last EU Law Tracker report: 1 secondary act and 62 tertiary acts.

ANIMAL HEALTH & WELFARE EU(SecondarviLaw  EU (Tertiary) Law
“ Consoldated: 11,2023 N/A N/A NA N/A
counciDrectve n/!ex/f:cm:‘u-y - Repealed and replac e by Regulation o R a
o longer y: 20.4.2021 (EU) 2016/429: Acticle 270
(BemctAbmci e NEVARCH Lk Suctiy Repealed and replaced by Reguaation
= e A {EV) 2016/425: Article 270 N o .
vatdty: 20.4.2021
2003/85/ECof Repealed and replaced by Regulation
1/EEC /665 € N/A (EU) 2016/429: Article 270; and N/A N/A NA
92/46/EEC: Nolonger inforce, date of end of valdzy: 20.4.2021 Regulation (EU) 2020/687
Repealed and replac ed by Regulation
3 NA (£U) 2016/425: Article 270; and NA NA NA
Nolnger valdy: 20.4.2021 i danid
CouncilDirective 2001/89/EC of 23 October 2001 Ppssiodenrepcee o7 fguetion N A
Moo il ke i o of ol Jock s NA (£U) 2016/429: Article 270; and NA
¥ Regulation (EU) 2020/687
of 20 Aort Repealed and replaced by Regulation A
sckness: Nolonger inforce, date of end of valdty: 20.4.2021 i (EU) 2016/429: Article 270 . & L
Sl M S ol 2% - coi s Reposied and replaced by Reguation W P A
endof valdey: 20.4.2021 (EU) 2016/429: Article 270
as £ Consoidated: 21.4.2021 N/A N/A N/A N/A
(< of 14 July1992 Repeded and replaced by Regulstion.
N2 Bonger i force, dateof end of widey 2042021 L (8 2016/429:Artice270 px A v
Councl Directve92/119/E5C of 17 December 1992
# Repesied ind replaced by Reguiation
In foree, dateof end of valldity: NA (8 2016/429: Artice2 70 NA NA NA
2042021
o 17 Novmber
4 T Sonsidined: 122013 WA WA NA WA
Councl Directive 2000/75 /EC of 20 November 2000 laying down spectic provisions for thecontrol nd eradication of NA Repesed and replaced by Regulstion WA WA
buetongue No longe in force dateof end of waldty:20.4 2021 (61 2016/428:Artice270
Regatition (EU] 2016/429 of theEuropean Parliament and of theCouncl of 3 Mirch 2016 on transmissibie aimal
Sonsaiigati21 42021 Delegat implementingsince!
7 Jdseases and amendingand repesing certan ats i thearesof animat hesth (‘AninalHesth Law') 4 5 et and 40 thaskral tm2fat e =
aa |commison et nepuition (811 2020/587 of 17 Dcember 2019 supplenenting fegulation (84) 2016/429 of ¢ " WA W WA
Patament nd s 04 controlof certan isted disemes e
Council Regulation (EC) No 21/2004 of 17 December 2003 Tegtration e "
) ho 1782/2003 and =d WA T e e A NA WA
(8U) 2016/429: Artide 270
64/432/85C: No longer in force, dateof end of validity: 204 2021
1 and 1w
“ adbeet Consoldnedi2142021 WA WA NA WA
epesing Counct Regulation (EC) No 820/97
Councl Directie 2008/71 /KC of 15 July2008 on the bentFication and regatration of pigs: No long in force dateof wh Repesiod and replaced by Regulation ok A P
end of valdy: 204 2021 (&) 2016/429: Artide270
s [|councarasision (i) No /2005 of 22 Decomber : P n - .
‘. o 1255/97 e
3254/91 of 4 November 1991 o
51 NA NA wa NA WA
ehold rap
trappingstamdards
52 el WA NA NA WA
Lacioldgel JBI0Z0IS
products.
) No 1523/ and 11 Decamber 2007 banningthe
3 and dogt WA WA WA NA WA
suen fur
54 L mats at thetimeof killng [EISHEF R ERVIIIEY WA WA NA NA
28 March 1983 States of skins of cortain s
P =Y
* IFI”.\‘!W‘\N!WI.‘"W Be WA WA il
12 arch 2001
56 - Commission Leosamaed 2232021 A NA NA NA
| Declaration
57 Consokixsi26 72010 WA WA A WA
Regulation (EC) No 1946/2003 f 15 July 2003 N A A
» | movements of gmeticaly mod fied organsms N o " i i
.
adeln hybrid Commasion mplementing Regulation (EU)
& N& Lo 2020/602,2021/761,2021/963,2022/2077 A i
)
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1182207200704:23 Sonioidned 112022
. repasing Regulation (EEC) N0 2092/91 e o= - -
| Commission Regulation (£C) No 889/2008 of 5 September 2008 Repeaed by Commisson Implementing
) reprdtoorgnic | 12501892008 0184 Consoldmed 112022 Regultion (EL) 2021/1165:Artide WA 1 WA
122023 11
o August 2009 ayingdow Implcitly Repeiad by Commission
ds 1204582000 015:34 NA Implmenting Regulation (£L) WA A WA
122021 2021/1165: Articke11
/, rules on animal hesith and welfare,
(« ™
1069/2009, (EC) No 1107/2009, (EU) No 1151/2012, (EU) No 652/2014, (EU) 2016/429 and (EU) 2016/2031 of 82 Commassion Implementing Regultions and 31
« 1/2005 and () No 824200701 Sonsalited: 2812021 A Commission Deegated Regulations since 1 January A 0
1999/74/KC,2007 /43 /K, 2021

(89/608/K5C, 89/662/6C, 90/4 25 /EEC, 91 /496 EEC, 96/23/£C,96/93/EC and 97/78/EC and Councl Desision
92/438/€2C (Offical Controk Regulation)

S SR Ayt Repesiad and Replaced by Regulation
por 4 No [SISSTEPLLIEEY NA (6 2017/625:Artice 146 NA NA NA
longer i force, dateof end of valdiny 13122018
ez \ - i i, o5 “ Repesed and Replaced by Regulation A o
orign f Li940520040208
& i (8 2017/625:Artide 146 L/ NA Wi
longe i force dateof end of vakdity 13122019
S113 W20 mnade e WA Repesed and Replaced by Regulation A
s d 2682491991058
o (60 2017/625:Artice 146 L NA WA
90/675/6£C - No longer n forem dateof end of vty 13.12 2019
Counct Drectie97/78/£€ of 18 December 1997 { veterinary
Repesed 3nd Replaced by Regulstion
o longerin end of wadity 4301320809 WA iy ey WA A WA
13122019 (601 2017/625:Artide 146
of26
Repesied 1 Replaced by Regulation
* Nolongsr 241820090222
& WA () 2017/625 Artice 146 A NA WA
n force dateof end of vakdity 13.12.2019
of 11 December wew Repesied and Replaced by Regulation
JESISTRVATIITREY
- Nolongr v13122019 by (80)2017/625 Artide 146 o 5 i

63 |Commision Repatation (EEC) Mo 3703/85 of 23 December 35128321985 053 Coniolied 2872006 NA WA NA WA
o [PISSISACITEREY facioldmed 31102003 WA NA NA WA
) Mo 1536/9
[ESEVISUIIERY
and bonito NA NA NA NA NA
2406/96 of 26

EEERIERE RS P Y

8 |raneryproduas e o2 2 i

gy Repesod and repiaced by Regulation
Javentes of M2s27409980l NA (8) 2019/1241: Artice 39 NA NA NA
sies of marine orgmisms - No longer in force, dateof end of vaidity: 13 82019

(Reguistion (EU) 2019/1241 of thefuropen Parlament and of theCounclof 20 June2019 on theconservation of Commission implementing Regulation (&)
2020/967; Cammision Deegated Reguiation (U}
(EC) Mo 196772006, (EC) No 122472009 and Reguistions (EU) No 1380/2013, (EU) 2016/1139, () 2018/973, 2023/56, (EU) 2022/2587, (EU) 2022/2588, (EU)
7 |21 2019/472 and () 2019/1022 of thefuropem Parkament snd of theCound, and repesting Councl [ s ) S 2022/1357, (B) 2022/826, (1) 2022/303, (8 o A
[Regulations (EC) No 894/97, (EC) No 850/98, (EC) No 2549/2000, (EC) No 254/2002, (£C) No $12/2004 and (E£) 2022/200,(EU) 2022/199, (EU) 2021/2324, (&)
N0 218772008 202171473, (8 2021/1160

[Regutation (€01 N0 11 December
L 104/20001, e Meagelaooniel Losowied 2242000 A Latest:12 March 2018 NA NA

7 24 October

ata Repesiod and replacad by Reguiation
il e () 70

| nd of waidy: 2004 2021

Commission Delegated Regulation (£U) 2021/2064,
(61 2023/2065, (V) 2022/204, (E) 2022/824,
5428322013022 Lonsoldated 112023 WA (8) 2022/952, () 2022/2287, () 2022/2564, NA 4
(8) 2023/340, (EV) 2023/1609, (8) 2023/1697,
(6U) 2023/2460, (EU) 2023/2918

Fsheries Polky, amending Councl Regulations £C) No 1954/2003 and (£C) No 1224/2009 and repesing Councl
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Policy Area Summary: PLANT HEALTH
EU acts in scope: 17 directives and regulations.
Total EU tertiary acts since 1 January 2021: 269 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and 43 tertiary acts.

[Plant e sth
2016/2031 of 26 October
- it 22872013, (8) and (E) No 1 the e 69 Commasion Implementing Reguations and 2
\d of theCouncland ,74/647 /EEC, 9385 /18T, bt e ok Commission Delegsted Regulations WA L
98/57/EC,2000/29/E€, 2006/91/6€ and 2007 /33/€C
Counct Regulation (£C) No 338/97 of 9 December 1996 on theprotaction of speces of wid faunaand floraby
n regultingtradetheren [SSERUEIASY [SISEIEPERLESIIEY WA NA NA NA
e
N0 Parkament and of 21 October L
g% placingof plant protection products on themarket and repesling Counci Directives 79/117/EEC and 91/414 /EC B s WA A WA A
s Fitiow
n and feed of plant and animalorigh and amendingC L01632005 01 Consoninte 21102023 NA WA Consoldates WA
91/a14 /25
4 20f Pariament 2 oy 193 Commission Imp emant ing Regulstions and 5 WA 5
avalabie on the market and useof blocdal products e e S Commésion Delegated Regustions
T |
s 114 corestsees 11251171966 2309 NA NA WA WA
76 19 April 1968 maeridfor thevine [EESREREI TRCY Lonaaidasd 1022020 NA NA WA NA
7 of 22 Deember 1999 forest [PSSERPLLIESYA NA A NA NA
78 |counciDrecthe2002/53/KC of 13 June2002 on of soede 1193207200201 Consaldaed: 1842004 WA WA WA WA
0 f14 odder plant sead 11251121966 02203 Soniolixadi 122022 WA WA WA WA
20 1 20 July s PSS REEITRTY LonsQidxed 082014 NA NA NA NA
of 15 July2008 on ?
Kosiago0acgs Lecldgaien2oll
O it NA WA WA WA
2 f 13 June2002 best seed Maigorociall Lociozen 22022 NA NA NA NA
s of 13 June2002 0n 1932072002033 Consoldaed192022 NA NA WA WA
. 113 June2002 1133072002060 Coneida el 1622020 WA NA NA WA
" f 13 June2002 seod of M2ago72002024 fooaoigme 122022 NA NA WA NA
of 2008 fruk plnt
Kazalogoonos sk 1000000
8¢ ts ntended for frun production i " bt e
[ [T TR

Policy Area Summary: EQUALITY, NON-DISCRIMINATION, AND HUMAN RIGHTS
EU acts in scope: 7 directives and regulations.
Total EU tertiary acts since 1 January 2021: 0 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and 0 tertiary acts.

EQUALITY, NON-DISCRIMINATION, AND HUMAN RIGHTS EU (Secondary) Law  EU [Tartiary) Low
[ Articta 20(2){b) TFEU and Article 22 TFEU £326 26102012 047-390
Council Directive 2004/113/EC of 13 December 2004 principhe
B8 | men and women in the access to and supply of goods and services. Lizidiatenipdl 13 b bl WA A .
of Parliament and of§
Ll the principle of aqual opportunities and aqual trastmant of man and women in matters of smployment and 12042672006 p23-36 NiA /A N/A N/ N/A
occupation
Council Directive 2000/43/EC of 9 Ju
2000 022
= irrespective of racial or ethnic origin 11801977000 922-36 A NfA N N/A NJA
o |EE R Laos31330000 1823 s " Wi i ua
Directive 2010/41/EU of the Europesn Parlisment and of the Council of 7 July 2010 on the spplication of the
92 principle of activity in a self- L1801572010p.1-6 NA N/A NiA N/& /A
repealing Council Directive 86/613/EEC
Council Directive 79 /7 EEC of 1978 en
. - 157924
. t fof man and n of socil sacurity L6101.1979p24-25 N/A N/A NiA N/A N/A

Policy Area Summary: SOCIAL PROTECTION
EU acts in scope: 3 directives and regulations.
Total EU tertiary acts since 1 January 2021: 0 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and 0 tertiary acts.

Regulation (EC) No B3/2004 of the European Parfiament and of the Council of 29 April 2004 on the
9 L 1663042004 p1-123 Consolidated: 31.7.2019 m A A N
coordination of social securty systems. e e o o 5
us  |Pogulation [EC) NoSE7/2008 of the Europesn Pariament snd of the Councl of 16 JM' :' 1008 laing dowmn | | 34430102009 p.1-42 Consolidsted: 11,2018 WA NiA N/A N/
Regulation EEC) No 1408/71 of the Council of 14 June 1971 o the application of social security schemes to N
ploved . eny L14957.971p hidated: 1.5
e R T e e 118957971 p2-50 Consolidated: 1.52010 WA NiA NA A
Regulation (EEC) No 574/72 af the Council of 21 March 1972 fixing the procedure for implementing Regulation Repesied and Replaced by
(EEC) No 1408/71 on the appication of social security schemes to employed persons and ther families maving 1742731972 p1-83 Consolidated: 2.3.2009 Regulation (EC) No 987/2009: WA N/ NA
within the Community: date of end of vaiidity 30.4.2010 Asticle 96
[
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Policy Area Summary: FOOD STANDARDS
EU acts in scope: 31 directives and regulations.
Total EU tertiary acts since 1 January 2021: 150 implementing and delegated acts.
Change since last EU Law Tracker rep ort: 1 secondary act and 46 tertiary acts.

FOOD STANDARDS EU (Secondary) Law U (Tertiary) Law

[ matters of food satety

Commission | mplementing Regulation (EU) 2021/334,

£ Laa20201018 Sonoiated: 112018 NA NiA NA
1999/10/EC, Directive 2000/13/EC and (V) 2021/945, (€V) 2022/100
2008/5/EC

9 1622201 N/A N/A N/A N/A N/A
identifying the lot to which a foodstuff belongs |

100 1354312 20080 Sonsoldated: 27.3.2021 MA NA N/A NA

)N

the Councl of 16 December
101 Directive 2000/13/EC, 3843122 200807 LoosoMated 3122012 N/A N/A NA N/A
2001/112/EC and Regulation (EC) No 258/97

102 16 December 2022008008 Lopspleaied 29.10.2023 NA N/A Consolidated N/A

1601/91, Regulations (EC) No 2232/96 and (EC) No 110/2008 and Directive 2000/13/EC

100

104 1183122202051 Consoldated: 30.9.2022 NA NA NA NA

the Member States relting tofood supplements
ahe e Consokiated: 2262023 NA N/A N/A NA
— SO Norambu . 30926 13 20030 Sonsokdated: 273,201 NA N/A NA NA

used orntended for use n o on foods
— 37132399301 Consoledated 7.8,2009 N/A N/A NIA NA

ndre
108 ic of [EVISINIRETRY Soooldated: 2732021 NA 72 Commission | mplementing Regulstions N/A 10
1852/2001
N 2021571, (EV)
2021/572,(EU) 20211041, (EV) 2021/1040, (EU)
L18120.6203035 Consoldated: 2132023
109 1999/21/EC, 2006/125/EC. Oirective 2008/39/EC ol o 2022/519,(EU) 2022/2182,(EU) 2023/439, (EV) sk b
2023/589

b 22February 661331999026 Consoidated: 18112013 WA NA N/A L

chicory extracts
m s LI97382000019 Consoldate 18.11.2013 NA NA WA NA

products ntended for human consumption
m o of 101222002087 Consoldated: 24.6,2014 NA NA NiA NA
3 2001 L012220020.53 Consoldatedt 18.11,2013 NA NiA NA A
1 ? asnse20al Consoldatest 26.10.2022 NA NA NA NA
e CounciDirective 2001/112/EC of 012120020 58 Consokiated: 5102014 NA N/A N/A L

consumpton 3
116 01212002067 Covsoldatedt 18.11.2013 NA NA NA NA

[purée ntended for human consumption L
w 3 z L1812.1.2002019 Comokdated: 1813 2013 A NA NA

human consumption " 2 3
18 fowsor 131410220150 N/A NA N/A NA NA

J0kective 83/417/EEC
1 H
19 |5 9 L3043012 200609 Locsoldated 13122018 NA N/A NA NA

T2 |eestor foodof anmovin - fic hygene L139302 20000 58 Cossoicatedt 15,2 207 Wi N Wi L)
m foodstuffs SRR, P A NiA KA LS NA
ay [emiDce GGl Decander dors of the s of the w 40112 1989034 Consaldaredt 1 7 2013 WA [ AL L2
e e —
Drect the the Couneilof

Commisicn Delegated Diectve (EU) 2022/2100 and

i T i sae of [EFEFEYELTIRED Conoidated: 2310 2023
1z (L Commisson | mplementing Regulation (EU) 2023/448

1/37/8C
2 af opea the Councilaf 26 May 2003 on the approximation of the lws,

124 ulations tothe advertiing L8220 6200301619 oasoliated 20 B 00 NjA NA L Ni&
ts

orgaic precucs | —

Repealed and Replac ed by Regulation

125 = 28 lune - (EU) 2018/848: Article 56 [but with 1 N/R
L8920 7200701 Consaldatest 11,2022 )20 b
fegulation (EEC) No 2092,91: Repealed by it e
partial continued applic ation]
— andof the Counc ol pia01s 2 s 34 Commission | mplementing Regulations and 31 . a
abeling of organic Oelegated Regulations
- the Councilof 30 May 2 i 31 Commission Delegated Arguiations and 34 "~ &
utetiog of organic c el Comenission Implementing Regulations
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Policy Area Summary: CHEMICALS
EU acts in scope: 6 directives and regulations.
Total EU tertiary acts since 1 January 2021: 15 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and 2 tertiary acts.

CHEMICALS EU (Secondary) Law EU (Tertiary) Law
[Reguiation (EC) No 2003/2003 of the Europesn Pariament and of the Council of 13 October 2003 relating to . Repesied and Replaced by Regulstion WA
fertiisers: date of end of validity 15.7.2022 PR LA Sl b (£U) 2015/1009: Article 51 ) N

Commission Delegated Regulation (EU) 2021/1768,
(EV) 202172086, (€U) 2021/2087, (EU)
202172088, (£U) 2022/973, (EV) 202271171, (EU)
2022/1519, (€V) 2023/409

Regulation (EU) 2019/1009 of the Europesn Parliament and of the Council of § June 2019 laying down rules on
128 [the making available on the market of EU fertdising products and amending Regulations (EC) No 1069/2009 and 11702562019 p1-114 Consolidated 16.3.2023 N/A
(EC) No 1107/2009 and repealing Regulation (EC) No 2003/2003

rificaon Nk Sensiy asiica 1502022004 p28-43 Consoldated: 26.7.2019
129 of good (61P) 1502022 28-43 220 N/A N/A N/A NA
1 Y of
130 | Jlations 15020220049 44.59 Consolidated: 2042009 NA NA NA NA
‘their f
Regulation (£C) No 2006
Evaluation,

131 |Chemicals Agency, No793/93 and 1396 30.12.2006 .1 Consolidated: 1.12 2023 N/A N/A Consolidated NA
[Commission Regulation (EC) No 1488/94 as well
191/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/8C

132 Regulation (EU) 2015/1021 20 June 2019 R 2 . NA Commission Delegated Regulation (EU) 2023/866,
posutants sermlie SRR (£U) 2022/2291 and (V) 2023/1608

133 12012772012 060 Consolidated: 1112023 N/A and C/2023/3459; Commssion Delegated
o iSoRc ot Chamices Regulation (EU) 2022/643 and (€U) 2023/1656

i

Policy Area Summary: ECONOMY & TRADE
EU acts in scope: 6 directives and regulations.
Total EU tertiary acts since 1 January 2021: 19 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and 7 tertiary acts.

ECONOMY & TRADE EU (Secondary) Law  EU (Tertiary) Law
Directive 2011/7/EU of v 2011.0n
i ey L482322011p1:10 N/A
Direciive 2005/36/EC of the European Parfiament and of the Council of 7 September 2005 an the recognition of . i
professional quabfications 12553052005 p22-142 Consolidated: 9102023
o 2006 on s fothe L37627.12 2006 p36-68 NfA
oi2s Commission Delagatnd Regulation (EU} 2021/1952
1137 ' L94 2832014 p §5-242 fe 112024 /A and (EU) 2023/2495 Commission implementing N/A 2
and repealing Directive 2004/18/EC Text with EEA rebevance Regulation (EU) 2022/2303 and (EU) 2023/2884
Commission ecisian (EU)
2022/418, (EV) 2022/1286, (EU) 2022/1296, (EV)
of 26 2022/1376, (EU) 20222303, (EU) 2023/264, (EU)
138 ransoort sectors 200417 /5 1942832014 p243-374 [ 112028 A 20231228, () 202311975, L) 201372884 NIA 3
Aegulation (EV) 20211
(Eu) 2023/1496
Commission Delegated Regulation (EU} 2021/1951
Directive. f the Council of 26 v of - and [EU) 2023/2497 and Commission
s cancession contracts L942833014p01:64 Consoldated. 112024 implementing Regulation [EU) 2022/2303 and (EU) WA 2
2023/2884
Tots ting / Delegated 19 L) 7

Policy Area Summary: POLICE & JUDICIAL COOPERATION
EU acts in scope: 51 directives and regulations.
Total EU tertiary acts since 1 January 2021: 3 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and O tertiary acts.

POLICE & JUDICIAL COOPERATION U (Secondary) Law BV (Tertiary) Law
European Judicial Network
140___|Council Decision 2008/376/1HA of 16 December 2008 on the European Judicial Network 134824122008 130 134 WA WA WA
[Joint Action on Organised Crime.
Iwnmu Joint Action of 5 December 1997 adopted by the Counci on the basis of Article k.3 of the Treaty on
e Union, establish i d 134415121997p7.9 NA NA NA
| in the fight
Im-‘mmmm
98/700/JHA: Joint Action of 3 December 1998 adopted by b of Article X.3 of
w7 " = I 1333912109847 NA NA WA
Immhﬁ-lm
Council Decision 2005/681/1HA of 20 September 2005 establishing the European Police Coliege (CEPOL) and Repealed and Replaced by Regulation
repealing Decision 2000/820/IHA: date of end of validity 1.7.2016 R el (EU) 2015/2219: Article 40 L L Lo
Regulation (EU) 2015/2219 of the European Parfiament and of the Council of 25 November 2015 on the European
143 | nion Agency for Law Enforcement Training (CEPOL) and replacing and repealing Council Decision 2005/681/1MA e L3 s e nS L
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establishing minimum common rules relating to legal aid for such disputes

[Regulation (EU) No 1077/2011 of the European Parllament and of the Council of 25 Octaber 2011 establishing Repealed and Replaced by
a European Agency for the operational management of large-scale IT systems in the area of freedom, 286,110,200 p117 Consolidated: 910, 2018 Regulation (EU) 2018/1726: Artide WA
security and justice: date of end of validity 10.12.2018 57
[Aegulation (EU) 2018/1726 of the European Parliament and of the Cound of 14 November 2018 on the
saa  [Furowean Union Agency for the Gperatianal Management of Large Scale T Systems in the Area of Freedom, -~ "
i e SEIELRELE il
Securlty and lustice (eudISA), and amending Regulation (EC) No 1887/2006 and Caundl Declsion i L
2007/533/1HA and repealing Regulation (EV) No 1077/2011
OPOL
[Regulation (EU) 2016/794 of the Europe: and of 11 May 2016
145 L and repealing L3524 52016 053118 Lansolidated 2862022 N/ NA
2009/371/JHA, 2009/934/JHA, ind
0IUST
Reguiation (EU) 2018/1727 of the Euragean Parliament and of the Cound] of 14 November 2018 on the
146 A for Criminal Justice Counail L2352011.2018 o138 183 Consolidated: 31.10.2023 N/A Latest 23 July 2020
Decision 2002/187/1HA
(ECRIS)
uy |Coundl Framework Dedsion 2009/315/1HA of 26 February 2009 on the organisation and content of the WA WA
L8374200902332 Lanwedated 2762019
|exchange of information extracted from the criminal record between Member States
™ |Counol Decision of 23 June 2008 of Deasion 2008/615/JHA on the WA WA WA
L210682008 01272
|stepping up of cross barder cooperation, particularly in combating terrorism and o oss-border crime.
|Coundil Decision 2008/615/1HA of 23 June 2008 upof de particularly
L210 682008 0.1-11
13 in combating terrarism and cross-border crime: b o his
Information 5
(Coundil Decision 2007/533/1HA of 12 June 2007 operation and use - Tr"' :;:;:;f’;:: :"‘ . o "
1205782007 p.6384 Consalidated: 23.12.2020
|generstion Schengen Information System (515 I): date of end of validity 6.3.2023 gulation " e Lt
[Regulation (EU) 2018/1862 of the European Parliament and of the Cound of 28 November 2018 on the
establishment, aperation and use of the Schengen Information System (SIS in the field of police ooperation .
250 |and judicial cooperation in criminal matters, amending and repealing Council Decision 2007/533/IHA, and 1312 7.12 2018 0. 56-106 Consolidated: 31122023 N/A oy “'“;:”mm;;‘ ) :o;:'::' Consclidated
repealing Regulation (EC) No 1986/2006 of the European Parliament and of the Coundl and Commission .
Decision 2010/261/EU
um Standards -
g1 |Piretive 2813/40/EU of the European Parfiament and of the Coundi of 12 August 2013 on attadks against - - i
L218 1482013 pB-1d4
information systems and replacing Council Framework Decision 2005/222/1HA
um Standards - Human
Directive 2011/36/EU of the Eurcpean Parfiament and of the Counal of 5 Agril 2011 on preventing and
152 |combating traficking in human beings and protecting its victims, and replacing Coundl Framework Decision Liois4200 pil N/A /A WA
2002/629/1HA
[Asses Offices
|Counal Decision 2007/845/1HA of 6 Decermber 2007 concerning cooperation between Asset Recovery Offices
153 |of the Member States in the field of tracing and identification of proceeds from, or other property related to, |  L332 1812 2007 0103105 /A HjA WA
Jerime
- Child Sexual
158 |Council Decision of 29 May 2000 to combat child on the Internet 1138962000514 [} WA
a0)
The Schengen acquis - Convention imglementing the Schengen Agreement of 14 June 1985 between the
155 |Gowernments of the States of the Beneiux Economic Uion, the Federal Republic of Germany and the French L210 642008 01272 /A H/A WA
[Republic on the gradual abolition of chedks at their enmmaon borders
55 |Prestive 2004/41/EU of the Eurcpean Parilament and of the Cound of 3 Aprl 2014 regarding the Ewropean i wa Wa
L130 152014 136 Consolidated: 1332022
irwvestigation Order in criminal matters
157 | Coundl Framewark Decision of 13 June 2002 on joint teams L162 2062002 013 [ 1032027 NA N/A
Mut ual Assests
Coundl Framewark Decision 2003/577/JHA of 22 July 2003 on the execution in the European Union of orders Repealed and Replaced by -
L1962 32003 p 4585 282003
freeaing property or evidence: date of end of validity 18.12.2020 2018/1805
[Coundl Framewark Decision 2006/783/1HA of 6 October 2006 on the application of the principle of mutual Repealed and Replaced by "
L3268 24.11 2006 0 5978 Consolidated: 2632009
recognition to confiscation orders: date of end of validity 18.12.2020 Regulation (EU) 2018/1805 3
[Regulation (EU) 2018/1805 of the Eurcpean Parliament and of the Cound of 14 Novembar 2018 on the
130328112018 5138
1S | sl racognition of Sressing orders and confiseation orders Lis L) iy
Data Exchange ‘Swedish Initiative”
15 |Coundl Framework Decision 2006/960/1HA of 18 Decerbrer 2006 on simlfying the exchange of information q -
B 13852912 2006 p 89100 ——————
and intelligence between law enforcement authorities of the Member States of the Eurogean Union N
o Feotball Disorder
160 |PO02/M&/IHA: Coundl Dedsion of 25 April 2002 concering securty In connection with football matches with = =
L121852002 033 Consolidated 1662007
n international dimension
Providers - Mutual
™ Coundil Framewark Decision 2009/905/1HA of 30 November 2009 on accreditation of forensic service WA WA WA
L322912.2009 p 14-16
provicers carrying out laboratory aciivities
Passenger Name Records (PNR) Data
2016/681 d of the Coundil of 27 April 2016 on the use of
162 |passenger name [ detection, of terrarist L1194.5.2016 0.132:149 NIA NA Latest: 28 April 2017
offences and seriows crime
Law in Contracts and Non-Contractual Obligations
[Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law 3 A
5 e e Coosolidated: 247 2008
18 |appiicable to contractual obligations Rome ) . < L
Regulatien (EC) Ne 864/2007 of the Eurapesn Parliament and of the Council of 11 July 2007 n the lsw
. L1939 31.7.2007 o 4049
164 | sppiicable to ron<ontractual chiigations {Rome il L L i LED
Mediation - Cross-Border
jgs |Directive J008/S2/EC of the Furcpean Parlisment and ofthe Coundl of 21 May 2008 on certain aspects of - -
N L136 2452008 p34
Imediation in dvil and commerdial matters
il and Commerdal Law - and Enforcem ent
ulation (EU) No 12 o the Ei Parliament and of the Councll of 12 December 2012
166 [Regation EN i — o _’ . - L35120.12.2012 132 Consolidated: 26.2.2015 N/A Latest: 26 November 2014 L
- Repealed and Replaced by
:::P?;:]uaumeCmﬂlaﬂH!mDo\‘HMw 2000 on insolvency proceedings: date of end of valldity ’ 13103008 T -~y N
o 91
167 [Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency L141562m8 01972 Consolidated: 9.1 2022 NA Latest: & June 2019 A
proceedings
Coundl Regudation (EC) o 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and Repealed and Replaced by Councl
enforcement of judgments in matrimonial matters and the matters of parental responsibllity, repealing L2382312200301:29 13200 ) 2018/2111: Articie /A LTy
[Regulation (EC) No 1347/2000: date of end of validity 31.7.2022 104
Counil Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the recognition and enforcement of
168 [decsions in matrimonial matters and the matters of parental responsibility, and on international child 178272019 51015 A NiA iR wn
abduction
s |Counc Regulation (EC) Mo 4/2009 of 18 Decembar 2008 on jurisdicion, applcable law, recogtion and . - i
L210.1.2000 279 Lonsolidated 31122018
enforcement of deasions and cooperation n matters relating to maintenance obligations
[Regulation (EU) No 606/2013 of the European Parliament and of the Coundl of 12 June 2013 on mutual
recos measu L1812962013 0412 .
ition of protection i i chil attars N/A WA Latest: 2 September 2014 L
|Legal Aid - Cross-Border Cases
i C of 27 January 2003 ta improve acoess to Justice in cross border disputes
m 2002/8/€ v mpr Il desputes by 26311 2003 7 Consslidated 3112001 N/A N/A L7

N/A

WA

L

A

A
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of Doaments & | ——
[Regulation [EC) No 1393/2007 of the European Parliament and of the Coundil of 13 November 2007 on the
72 service in the Member States of judicial and extrajudicial documents in dvil or commercial matters (service of| 13241012 2007 p 79.020 Consolidated: 1.7.2013 N/A NfA NA WA
documents), and repealing Coundil Regulation (EC) No 1348/2000
Coundl Regulation (EC) Mo 1206/2001 of 28 May 2001 on xoperation between the courts of the Member
173 | ates inthe taking of svidence In cvil or commerdal matters WK L) N RN
of 28 May 2001 a European in eivil and )
174 SRR 11242762001 02531 [ 11201 WA NA A NA
ivil and Commuerdial Law - Small Claims, Enforcement and Order for _
[Regulation (EU) 2015/2421 of the European Parliament and of the Counal of 16 December 2015 amending
175 |Regulation (EC) No 861/2007 establishing a Eurcpean Small Claims Procedure and Regulation (EC) No: 134124122005 .33 /A WA NA A NA
18962006, eveating 3 Eurepean ceder for payment procedure
[Regulation (EC) Mo 861/2007 of the European Parliament and of the Councll of 11 July 2007 establishing a
L) European Small Caims Procedure 3 L3 A L
o] Regulation Eqmw‘?;::nimn rlamwdthmluzlhpﬂlmmclm- N WA WA WA NA
Regulation (EC) Mo 1896/2006 of the Europaan Parliament and of the Council of 12 December 2006 creating
1,389 30.12.2006 .1-32 Consolidated: 14.7. 2007
B | opean order for WA NA A NA
Sexual
[Directive 2011/83/EU of the European Parkiament and of the Council of 13 December 2011 on combating the
179 |semal abuse and sexual of children and child Framewark 23517122011 0114 Consclidated: 17.12.2011 WA N/A A NA
Decision 2004/68/JHA
ion of Criminal Court Judgm
(Coundl Framewark Decision 2008/305/11A of 27 Noverber 2008 on the application of the principle of
180 ition to judgments in criminal i i o i i AAS7 5122008 .27 46 Comsolidated: 28.3.2009 N/A NA NA NfA
deprivation of liberty for the purpase of their enforcement in the Eurcpean Union
Directive 2011/39/£U of the Europesn Parfiament and of the Council of 13 December 2011 on the Eurapean
33821022011 0238
w [protaction orer N N/A NfA NA NA
Couna| Framewark Decision 2009/829/JHA of 23 October 2009 on the application, between Member States
182 |ofthe European Union, of the prindple of mutual recogrition to dedisions on supervision measures as an 1294 11112009 0 20-40 N/A A & NA NA
alternative to provisional detention
Coundil Framework Decision 2005/214/IHA of 24 February 2005 on the application of the pringiple of mutual
L7622.3.2005 p16:30 ‘Consolidated: 28.3.2008
13 recognition to financial pensiies Nn L b b
Cound! Directive 2004/BO/EC of 29 April 2004 relating to crime vidims L261 6.8.2004 01518 WA N A WA
Procedural Rights - Minimum Standards
Directive 2012/13/EU of the European Pariament and of the Council of 22 May 2012 on the right to
L2142 162012 0.1-10
L information in criminal proceedings L33 i L A L
Directive 2010/64/£U of the European Parliament and of the Council of 20 October 2010 on the right to
[PEIFESURERIE-S S,
186 interpretation and traniation in arminal proceedings Lt WA L L] !
Sarvices -Frovison |
Directive 98/5/EC of the European Parliament and of the Council of 16 February 1988 to facilitate practice of
187 [the profession of lawyer on a permanent basis in a Member State other than that in which the qualification L7714.31998 p 3643 Consolidated: 17,2013 WA NA A NA
|was cbtained
Cound Directive 77/243/EEC of 22 March 1977 to fadlitate the effective exercise by lawyers of freedom to
L782631977 p.17:18 Consoliated: 1.7.2013
188 s NIA N/A NA N/A
- Accounting for Convictions.
Cound Framewark Decision 2008/675/1HA of 24 July 2008 on taking account of convictions in the Member
12201582008 0.32.34 A )
U9 eratas of the Ewopean Union I the cowse ofnew crimiral W g L 2 i)
Rights Minimum Standards
Directive 2012/25/EU of the European Parliament and of the Council of 25 Dctober 2012 establishing
190 i af victims of rime, and replacing Council L3151611.2012 p57-73 WA WA NA

ights, st
|[Framework Dedision 2001/220/JHA

Policy Area Summary: PUBLIC HEALTH
EU acts in scope: 15 directives and regulations.

Total EU tertiary acts since 1 January 2021: 2 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and O tertiary acts.

PUBLIC HEALTH EU (Secondary) Law U (Tertiary) Law
[ Decision Na 1082/2013/EU of the European Parlament 22 October NA Commission Implementing Decision (EU) A NA
L2935012003 0005 Consolidated 5.11.2013
rder 5122002 2021/858, (EV) 2021/1212
[Reguiation (E) 2022/2371 of the European Parliament and of the Council of 23 November 2022 on setious Commission implementing Regulation (EU)
L LB146022022 02663 NIA NA NA 1
Decision No 2023/1808
April 2004
192 European Centre ko disease prevention and control 1423042004 00.10 Coasglidatec 26122022 NA NA NA NA
[Directive 2002/98/EC of 27 January 2003
193 Y ¥y testing, processing, L33822003 03040 Conspiidated 7 82009 NA NA NA NA
|components and amending Directive 2001/83/EC
Directive
14 L90203200402509 Conoucaled 212015 NA NA NA N/A
195 L256 110 2005 032480 NA NA NA NA NA
reactions and events.
196 quality sy: L2561 48 1582016 NA NA NA N/A
blood establishments.
19 | Coundl] Directive 2010/45/EU of the European Parliament and of the Coundl of 7 July 2010 on standards of NA .9 012 WA NA
198 127510102012 227:32 NA N/A NA NA NA
199 quality y for testing, processing, 1102242008 0 2858 Consolidated 7.6.2009 NA NA NA NA
|distribution of human tissues and cells
200 ot and L3892.2006 04022 Consolidated 12,12 2012 NA NA NA NA
[testing of human tissues and cells.
201 e assalony 129425.10200603250 Consolidated 2042015 NA NA NA NA
202 L3272702012 02428 N/A NA NA NA NA
203 xton L53942015 04355 NA NA NA NA NA
LS3942000 0308
2 forocedures for the equivalent standards of uality and safety ofimorted tissues and cells by N2 Ly i WA
2011
patients’ e iorder Basithosrs LER4.42011 04065 Consolidated: 11,2014
205 retsin N/A Latest: 15 July 2020 NA N/A
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Policy Area Summary: TRANSPORT
EU acts in scope: 10 directives and regulations.
Total EU tertiary acts since 1 January 2021: 6 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and O tertiary acts.

TRANSPORT EU (Secondary) Law  EU (Tertiary) Law
[Reguiation (EC) No 1008/2008 of the Eurapean Parliament and of the Council of 24 September 2008 on

L2833 31102006 0,320 Consolidated: 1612.2020
common rules for the operation of air services in the Community

[Regulation [EC) No 1370/2007 of the Eurcpean Parliament and of the Council of 23 October 2007 on public
[passenger transport services by rail and by road and repealing Councll Regulations (EEC) Nos 1191/69 B1s322007p003 Conslidated 2412 2017 WA N/A

107/70

Directive 1999/62/EC of the European Parliament and of the Coundil of 17 June 1999 on the charging of y 7 A
heawy gocds vehices for the use of ertain infrastructures.

[Directive 2004/52/EC of the European Pariiament and of the Gounil of 29 April 2004 on the interoperability Repealed and Replaced by Directive
of electronic road toll systems in the Commnity: date of end of validity 19.10.2021 : Artide 33
Directive (EU) 2019/520 of the European Parliament and of the Coundl of 15 March 2019 on the

interoperability of electronic raad tol systems and fadilitating cross-border exchange of information on the

failure to pay road fees in the Union

[Reguiation (EU) 2017352 of the European Parliament and of the Coundl of 15 February 2017 estabilishing a
framework for the prvision of port: services and cammen rules on the finandial transparency of ports

Directive 2000/59/EC opean Parl ind of the Counel of 2000 on port reception

Repesled and Replaced by Directive

L33228122000 Comolidated: 912 2015 A
facilities for ship-generated waste and cargo residues: date of end of validity 16.6.2019 (EV) 2019/883: Article 22 L
Diractive [EU) 2019/883 of the Eurcpaan Parliamant and of the Coundl of 17 April 2019 on port reception Commission Imglementing Regulation [EU)

m tacilities for the delivery of waste from ships, amending Directive 2010/65/EU and repealing Directive L1S17.62009 p 116142 N/A NA 2022/89, (EV) 2022/92, (EV) 2022/50, (EV)

Directive 2010/40/EU of the European Parliament and of the Councl of 7 July 2010 on the framework for the
deployment of Intelligent Transport Systems in the field of road transport and for interfaces with other

and of the Coundl of 2008 on road WA

Parliament and 1 2013 on Union

Council Regulation (EEC) No 3577/52 of 7 December 1952 applying the principle of freedom to provide sevices
within e

Policy Area Summary: GOODS REGULATION
EU acts in scope: 2 directives and regulations.
Total EU tertiary acts since 1 January 2021: 2 implementing and delegated acts.
Change since last EU Law Tracker report: 0 secondary and 2 tertiary acts.

GOODS REGULATION EU (Secondary) Law  EU (Tertiary] Law

Regulation (EU) 2019/1020 of the European Parliament and of the Council of 20 June 2019 on market Commissian implementing Regulation [EU)
surveillance and compliance of products and amending Directive 2004/42/EC and Regulations (EC) No UE825E2019 0144 /A N/A 2003/2712, 1023/975, 2023/733, 2022/12€7,
765/2008 and (EU) No 305/2011 2021/2248, 2020/1121

Commission Implementing Decision (EU]

2023/2461, 2023/1473, 2023910, 2023/a24,

2022/2357, 2022/1517, 2022/381, 2021/1785,
2021/1183,

[Regulation (EU) No 305/2011 of the European Parliament and of the Coundil of 9 March 2011 laying down
nr the marketing roducts Coundl Directive 188442011 0543 Lonsoldated 16.0.2020
Text with EEA relevance

Total implementing / Delegated
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Appendix Two: European Commission Work Programme 2024
Analysis

Scottish Government Alignment Commitment & European Commission Work Programme 2024

ECDocument Proposal  EULaw in Scope of Alignment Impacted
Significant Proposals and Initiatives to Rationalise Reporting (Annex I Final EU Act Scottish Government Position
fon = Reporting(Annexll) g eference Published by or Related to New EU Act
Propasals and Initiatives ... adopted by the Commission since March 2023 See: Annual Report
1 Propasalfors Reguliton o the Europese e e COMI(2023) 217 final Aprt 2023 Reguiation [£1)2019/1020 In process " e
z Proposs! for Regulation 2016/2081. ofplents|  COM(2023) 661 final October 2021 Regulstion [EU) 2016/2031 In process WA and - i M

EC Document Proposal EU Law in Scope of Alignment Impa
Reference Published by or Related to New EU Act
AEuropean Green Deal See: Annual Report

Single Use Plastis Drective ({EU] 2019/504), Waste:
Frameweork Directie (2008/S8/L0), Packaging and

Priority Pending Proposals (Annex I11) Progress Final EU Act Scottish Government Position

Proposal for 3 REGLLATION OF THE EUROPEAN PARLIAMENT AN DF THE COUNDIL om preventing plastc peet kosses 1o redus|

: micsoplasti polkation| n be Oetober 2023 Packaging Waste Directive (M4/62/EC), Marine Strategy I A e
Framewark Dective [2008/56/EC)
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