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Briefing for the Citizen Participation and Public
Petitions Committee on petition PE1984: introduce the
C100 form for child arrangement orders in Scotland,
lodged by Amy Stevenson

Brief overview of issues raised by the petition

This petition focuses on two features of the system in England and Wales for
the resolution of disputes between parents about the care of their children
(disputes of the type which can occur after a separation or divorce).

The petitioner argues for the introduction of these two aspects of the English
system in Scotland. The first proposed feature is the form used to commence
the court action in England and Wales (the C100 form). The second
suggested feature is the fee payable to the court at the point of that form is
lodged with the court, and specifically its ‘all-inclusive’ nature (described in
more detail later).

Note that court fees are one of a range of costs which someone bringing a
court action may face.

A comparison of the two systems north and south of the border

To better understand the petition, it is helpful to understand how the two court-
based systems for resolving parenting disputes work both north and south of
the border.

First, the law which the courts apply to decide cases are very similar in both
legal systems. The Children (Scotland) Act 1995 (‘the 1995 Act’) applies in

Scotland, the Children Act 1989 applies in England and Wales. How the law
applies in an individual case can be a complex matter in both legal systems.

The child arrangements order is a court order which can be made in
England and Wales to resolve the living arrangements for a child or who a
child should have contact with (and on what terms). In Scotland, there are two
direct equivalents — a residence order determines where a child should live,
a contact order sets out the contact arrangements.


https://www.parliament.scot/get-involved/petitions/view-petitions/pe1984-introduce-the-c100-form-for-child-arrangement-orders-in-scotland
https://www.gov.uk/government/publications/form-c100-application-under-the-children-act-1989-for-a-child-arrangements-prohibited-steps-specific-issue-section-8-order-or-to-vary-or-discharge
https://www.legislation.gov.uk/ukpga/1995/36/contents
https://www.legislation.gov.uk/ukpga/1989/41/contents

In England and Wales, there is a specialist family court system. In Scotland,
the local sheriff courts, who hear a wide range of criminal and civil matters,
usually determine family cases.

In Scotland, people on low and moderate incomes will qualify to have (all or
part of) the costs of legal advice from, and representation in court by, a
solicitor met out of the legal aid budget. It is thought that around 70% of the
Scottish population would qualify for some support in this regard. Legal costs
can be considerable, depending on the circumstances. Another notable
benefit of qualifying for legal aid in the context of this petition is that people
who qualify are also exempt from paying court fees.

In England and Wales, legal aid is only available in family cases where
domestic abuse is an issue. Consequently, ‘self-representation’ (where a
parent or other litigant represents themselves in court) is much more common.

The use of mediation (as an alternative to court) is also much more formally
embedded in the system for family cases south of the border, compared to in
Scotland. In England and Wales, if parents use mediation, a session also
incurs a fee (unless the parents are eligible for legal aid for mediation).

Although Scotland benefits from much greater legal aid provision in family
cases than in England and Wales, it is worth noting there are some known
policy issues associated with legal aid and cases under the 1995 Act in
Scotland. For example, new courts rules, which come into force in September
2023, envisage that there will be great use of ‘case management hearings’ in
family cases, i.e. those designed to encourage early resolution of the dispute.
However, to the extent that case management hearings are used under the
current rules, there is a question about whether the work solicitors need to
carry out in relation to these hearings is covered by legal aid.

A further difference between the systems north and south of the border is that,
in England and Wales, a public body called CAFCASS has a key role in
reporting to the court on what is in the best interests of a child in an individual
case.

There is no equivalent of CAFCASS in Scotland and instead the sheriff court
uses child welfare reporters. These are solicitors from private practice
(separate from the solicitors representing each parent) who prepare reports
for the court. The costs of these reports are variable, but the average is
thought to be around £2,700. With some discretion for the court remaining, the
current Scottish court rules (rule 33.21) say that the child welfare reporter’s
fees should be borne equally, in the first instance, by both litigants.

There is a system for regulation of child welfare reporters set out in the
Children (Scotland) Act 2020 (not yet in force, with implementation delayed).
Once it is in force, the Scottish Government intends that the Government
would meet the costs of child welfare reporters directly.



https://www.scotcourts.gov.uk/the-courts/sheriff-court/about-sheriff-courts
https://www.webarchive.org.uk/wayback/archive/20150219025512/http:/www.gov.scot/Publications/2011/10/04161029/0
https://www.webarchive.org.uk/wayback/archive/20150219025512/http:/www.gov.scot/Publications/2011/10/04161029/0
https://www.gov.uk/guidance/family-mediation-voucher-scheme
https://www.gov.uk/guidance/family-mediation-voucher-scheme
https://www.legislation.gov.uk/ssi/2022/289/pdfs/ssi_20220289_en.pdf
https://www.scottishciviljusticecouncil.gov.uk/news/2022/10/03/act-of-sederunt-(ordinary-cause-rules-1993-amendment)-(case-management-of-defended-family-and-civil-partnership-actions)-2022
https://www.scottishciviljusticecouncil.gov.uk/news/2022/10/03/act-of-sederunt-(ordinary-cause-rules-1993-amendment)-(case-management-of-defended-family-and-civil-partnership-actions)-2022
https://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/flc-meeting-files/flc-meeting-papers-08-may-2017/paper-4-2a-case-management-in-family-actions---research-report-by-dr-richard-whitecross-and-dr-claire-lindsay.pdf?sfvrsn=2
https://www.lawscot.org.uk/members/professional-support/legal-aid/civil-legal-aid/
https://www.lawscot.org.uk/members/professional-support/legal-aid/civil-legal-aid/
https://www.cafcass.gov.uk/
https://www.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/financial-memorandum-children-scotland-bill.pdf
https://www.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/financial-memorandum-children-scotland-bill.pdf
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.scotcourts.gov.uk%2Fdocs%2Fdefault-source%2Fscr-ordinary-cause-rules---part-2%2Fchapter-33-(actions-lodged-on-or-after-24-june-2019).doc%3Fsfvrsn%3D3a7001d2_8&wdOrigin=BROWSELINK
https://www.legislation.gov.uk/asp/2020/16/contents
https://www.legislation.gov.uk/asp/2020/16/contents
https://www.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/financial-memorandum-children-scotland-bill.pdf
https://www.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/financial-memorandum-children-scotland-bill.pdf

In summary, there are some similarities but also significant differences
between the two systems for resolving parenting disputes. This can make
them somewhat challenging to compare in practice, both in terms of the costs
to litigants and to the public purse.

C100 form — and its Scottish equivalent

Turning now to the petitioner’s specific proposals, the C100 form allows a
parent (whether legally represented or not) to apply online to the family court
in England and Wales for a child arrangements order. The initial writ, usually
prepared by a solicitor and which commences a court action under the 1995
Act, is the court document equivalent to this form in Scotland.

The C100 form appears to be more accessible to someone without a legal
background than its equivalent in Scotland. (In policy terms, this seems
particularly important in a system where self-representation is common). With
the initial writ, and wider aspects of the Scottish court procedure, legal advice
and representation by a solicitor is recommended.

Court fees

On the petitioner’s second point, in England and Wales, it costs £232 to
apply to court for a child arrangements order. This is a flat fee which covers all
the court proceedings leading to the issuing of an order (assuming one is
granted). Depending on the case, several appointments, and hearings
(including hearings where evidence is taken) might be included in that fee.
Additional fees may be charged in some (limited) circumstances. See further:
Fees in the Civil and Family Courts — main fees (EX50). A person may be able
to get money off their court fees if they have limited savings and have a low
income or are in receipt of certain benefits. See: How to apply for help with
fees (EX160A).

In Scotland, according to the latest Fees Order:

e there is a court fee for one parent lodging the initial writ (£135).

e there is a court fee for the other parent lodging defences (£134)

e there is a court fee for fixing a date for a proof, i.e., the type of hearing
where evidence is heard, and witnesses are cross-examined on it (£58)

e there is a court fee for each day or part day a proof is heard (£247).

It is relatively unusual (although not unheard of) for a case in Scotland to get
to a ‘proof’, i.e., where formal evidence is taken, and the witnesses are cross-
examined on it. Instead, a key part of the dispute resolution process is a child
welfare hearing. Here the sheriff typically speaks directly to the parents and
takes a problem-solving approach. There may be multiple child welfare
hearings for one case before any final court order is issued.

As a matter of drafting, the Fees Order could be clearer on how a child
welfare hearing is classified for fees purposes. However, the Scottish
Government, in consultation with the Scottish Courts and Tribunal Service,



https://www.gov.uk/government/publications/form-c100-application-under-the-children-act-1989-for-a-child-arrangements-prohibited-steps-specific-issue-section-8-order-or-to-vary-or-discharge
https://www.gov.uk/government/publications/form-c100-application-under-the-children-act-1989-for-a-child-arrangements-prohibited-steps-specific-issue-section-8-order-or-to-vary-or-discharge
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fchildlawadvice.org.uk%2Finformation-pages%2Fhearings-in-the-family-court%2F&data=05%7C01%7Csarah.harvie-clark%40parliament.scot%7C34766ee309ce436ac55508dac1945777%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C0%7C638035140110180565%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=6jCAW7QhPvmdK9HVaQ7b2Kng%2BUkSLRHdGmEfPjqGJVI%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fchildlawadvice.org.uk%2Finformation-pages%2Fhearings-in-the-family-court%2F&data=05%7C01%7Csarah.harvie-clark%40parliament.scot%7C34766ee309ce436ac55508dac1945777%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C0%7C638035140110180565%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=6jCAW7QhPvmdK9HVaQ7b2Kng%2BUkSLRHdGmEfPjqGJVI%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.uk%2Fgovernment%2Fpublications%2Ffees-in-the-civil-and-family-courts-main-fees-ex50&data=05%7C01%7Csarah.harvie-clark%40parliament.scot%7C34766ee309ce436ac55508dac1945777%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C0%7C638035140110180565%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=QGIkXMn6PCnqxGaHVPEYyqwr1IzPIv0fHdmer1OKtRI%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.uk%2Fgovernment%2Fpublications%2Fapply-for-help-with-court-and-tribunal-fees%2Fhow-to-apply-for-help-with-fees-ex160a&data=05%7C01%7Csarah.harvie-clark%40parliament.scot%7C34766ee309ce436ac55508dac1945777%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C0%7C638035140110180565%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=u5BxX8sd4TwfFUE8%2FiR3ihY2nKBfyB4S3k1paRor1zg%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.uk%2Fgovernment%2Fpublications%2Fapply-for-help-with-court-and-tribunal-fees%2Fhow-to-apply-for-help-with-fees-ex160a&data=05%7C01%7Csarah.harvie-clark%40parliament.scot%7C34766ee309ce436ac55508dac1945777%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C0%7C638035140110180565%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=u5BxX8sd4TwfFUE8%2FiR3ihY2nKBfyB4S3k1paRor1zg%3D&reserved=0
https://www.legislation.gov.uk/ssi/2022/181/contents/made
https://www.legislation.gov.uk/ssi/2022/181/contents/made
https://www.scotcourts.gov.uk/

has expressed the view that neither a child welfare hearing, nor a case
management hearing (earlier referred to on p. 2 of this note) attracts a
separate court fee.

Key Organisations

Shared Parenting Scotland

Law Society of Scotland

Family Law Association

Sarah Harvie-Clark
Senior Researcher
22/11/22

The purpose of this briefing is to provide a brief overview of issues raised by
the petition. SPICe research specialists are not able to discuss the content
of petition briefings with petitioners or other members of the public.
However, if you have any comments on any petition briefing you can email
us at spice@parliament.scot

Every effort is made to ensure that the information contained in petition
briefings is correct at the time of publication. Readers should be aware
however that these briefings are not necessarily updated or otherwise
amended to reflect subsequent changes.

Published by the Scottish Parliament Information Centre (SPICe), an office of
the Scottish Parliamentary Corporate Body, The Scottish Parliament,
Edinburgh, EH99 1SP


https://www.sharedparenting.scot/
https://www.lawscot.org.uk/
https://www.familylawassociation.org/
mailto:spice@parliament.scot

	Briefing for the Citizen Participation and Public Petitions Committee on petition PE1984: introduce the C100 form for child arrangement orders in Scotland, lodged by Amy Stevenson
	Brief overview of issues raised by the petition
	A comparison of the two systems north and south of the border
	C100 form – and its Scottish equivalent
	Court fees
	Key Organisations



