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Social Security Committee 
 

18th Meeting, 2017 (Session 5), Thursday 28 September 2017 
 

Social Security (Scotland) Bill 

1. Introduction and Summary 

This paper provides background information for the Committee’s oral evidence 
session on the Social Security (Scotland) Bill (“the bill”). Further detail is available in 
SPICe briefing SB 17-57 The Social Security (Scotland) Bill, and the summary of the 
Call for Views (Paper SC/S5/17/16/5, from page 41 of the papers for the 
Committee's meeting on 14 September). 

The Committee will hear evidence from: 

 COSLA 

 the Public And Commercial Services Union (PCS) 

 the Law Society of Scotland (“the Law Society”) 

 Citizens Advice Scotland (CAS) 

 Rights Advice Scotland (RAS) 

 the Scottish Association of Law Centres (SALC). 

All of the witnesses except SALC responded to the Committee’s Call for Views. 
These responses are included in the papers for this meeting. Members may wish to 
refer to these submissions for additional issues to discuss with witnesses. COSLA 
and PCS also submitted written evidence to the Finance and Constitution Committee 
on the financial memorandum. 

Simon Hodge (representing SALC) is a solicitor at the Castlemilk Law and Money 
Advice Centre in Glasgow. He has represented social security claimants at appeals 
for over 20 years (including in the Upper Tribunal and the Court of Session).  

Some possible areas for discussion with the witnesses include: 

 the proposals for discretionary housing payments (DHPs) 

 how the principles and charter might influence the organisational culture 
within the social security agency 

 the “pre-claims advice” to be provided by agency staff, and how it might 
interact with other sources of advice and information 

 the process of applying for assistance and providing additional evidence 

 the process for requesting re-determinations and appeals 

 the availability of short-term assistance whilst challenging some decisions 

 the proposed rules around recovery of social security overpayments 

 the new criminal offences created by the bill. 

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105836.aspx
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The following sections of this paper give further information on these areas, drawing 
primarily on witness submissions in response to the Call for Views.  

2. Discretionary housing payments 

The provisions in the bill take a distinct approach to DHPs. These will continue to be 
delivered by local authorities, and are not part of the “Scottish social security system” 
for the purposes of the principles and charter. Detailed information about the 
operation of the DHP system - including how to apply or request a review of a 
decision - will be set out in guidance (and so not subject to any legislative process). 
The SPICe bill briefing sets out more detail of the Scottish Government’s proposals 
for DHPs. See also the summary of Call for Views responses in Paper 
SC/S5/17/16/5 (pages 64 – 65). 

RAS suggested that DHPs and the Scottish welfare fund might be combined into a 
single service, both being discretionary funds which are delivered locally.  

A number of respondents to the Call for Views raised the point that local authorities 
are not required to have a DHP scheme by the bill. For example, PCS expressed 
concern “that the bill allows local authorities the choice over whether or not to use 
DHPs.” 

COSLA’s submissions to the Call for Views and to the Finance on Constitution 
Committee both argued that:  

“It is imperative that there is clarity over the future use of DHPs, as early as 
possible. Whilst we know that the Scottish Government has a commitment to 
the bedroom tax mitigation for the foreseeable future, our reading of the Bill 
suggest that there is no duty on Scottish Minsters to provide funding more 
widely for DHPs going forward. Without clarity, there is a risk that Councils 
continuing to provide DHPs will find that the funding is not available in the 
future for this.” 

It may be worth re-visiting this concern, in light of the Minster for Social Security’s 
statement to Parliament on 19 September 2017, that there is “an agreed proposal 
that will fully mitigate the effect of the bedroom tax” and that she hopes to be able to 
bring forward an amendment at Stage 2 to “provide legal cover” for this.  

3. The principles, charter and organisational culture 

The Scottish Government has recently published a position paper on the Social 
Security Charter and independent scrutiny. The SPICe bill briefing also has 
information about accountability and monitoring of the charter. The previous 
evidence sessions have considered the enforceability of the charter, and touched on 
how it might reduce the stigma around claiming social security benefits. But they 
have not explored in detail the ways in which the charter might influence the 
organisational culture of the agency itself. 

In Scotland, PCS has “over 24,000 members, including 8,000 in the Scottish sector 
(under the remit of the Scottish Parliament) and nearly 8,000 in DWP.” COSLA 
represents local authorities who deliver social security payments on behalf of both 
the DWP (housing benefit) and the Scottish Government (the Scottish welfare fund). 
As such, these witnesses may be able to comment on how the principles and charter 
might affect the organisational culture within the agency. 

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Discretionary-housing-payments
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Discretionary-housing-payments
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11089&i=101192&c=2021714#ScotParlOR
http://www.parliament.scot/S5_Social_Security/Inquiries/20170919_policypositionpapers.pdf
http://www.parliament.scot/S5_Social_Security/Inquiries/20170919_policypositionpapers.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Accountability-and-monitoring
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Both COSLA and PCS mentioned the importance of the charter setting out a 
complaints procedures, with the latter specifically mentioning the importance of an 
Ombudsman’s role in upholding citizens’ rights. Citizens Advice Scotland (CAS) also 
suggested that access to a complaints procedure should be set out in the charter. 

Other responses to the Call for Views also suggested ways in which the charter 
might influence organisational culture. For example, CAS was of the view that one of 
the most important uses of the charter will be “to train all staff who come into contact 
with claimants.” CAS also gave detailed suggestions of areas the charter should 
cover in an appendix to their response.  

Rights Advice Scotland (RAS) were amongst many respondents to the Call for Views 
who recommended that the charter should be “prominently displayed in all offices for 
social security staff”. The Law Society assumed that the charter will “wish to contain 
a clear statement of the new Agency’s customer service values.” 

4. Advice from agency staff and independent advice 

One of the proposed principles of the Scottish social security system is that “the 
Scottish Ministers have a role in ensuring that individuals are given what they are 
eligible to be given under the Scottish social security system.” In a statement to 
Parliament on 27 April 2017, the Minister for Social Security announced that the 
social security agency will provide “locally accessible face-to-face pre-claims advice 
and support, co-located—where possible—in places that people already visit.” The 
Scottish Government has recently published a position paper on the arrangements 
for the social security agency, including local support arrangements. The paper 
states that the Scottish Government has already begun discussing these 
arrangements, and has met with both COSLA and CAS.  

A common response to the Call for Views was that the right to independent 
advocacy and/or advice should be added to the face of the bill. CAS was amongst 
the organisations calling for such an amendment. They also wanted a statutory 
requirement for the agency to make applicants aware of sources of independent 
advice. COSLA felt that the principles “could be further strengthened by reference to 
the need to provide income maximisation type services.” They went on to comment 
that this is a statutory obligation on councils and the NHS in various contexts, but not 
on Scottish Ministers. 

PCS argued that social security agency staff must be “able to signpost or assist with 
applications to DWP ‘passported’ benefits.” CAS suggested that the charter should 
clarify a right to information and advice about both devolved and reserved benefits 
from agency staff (in addition to the other points set out above).  

Both SALC and the Law Society represent the legal profession, so may have 
comments on the implications of including a right to independent advice on the face 
of the bill. This may be particularly relevant to the legal aid system.  

 5. Applications, determinations and evidence requirements 

Part 2 of the bill gives a framework for the process of making an application, 
providing evidence and determining entitlement. The SPICe bill briefing has more 
detailed commentary on the framework of the Scottish social security system. See 
also the summary of Call for Views responses in Paper SC/S5/17/16/5 (pages 50 – 
52). 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10910&i=99829
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10910&i=99829
http://www.parliament.scot/S5_Social_Security/General%20Documents/20170907_Minister_for_SS_to_Convener.pdf
http://www.parliament.scot/S5_Social_Security/General%20Documents/20170907_Minister_for_SS_to_Convener.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#The-framework-of-the-Scottish-social-security-system
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
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The Law Society welcomed a number of elements of the bill, including the duty to 
give assistance following a determination of entitlement (s.8), and the power to lift a 
duty to notify changes of circumstances (s.32). However, they were also keen to see 
further information in some areas, including “the circumstances in which decisions 
may be reviewed and superseded.” This is a complex area of the current system, 
and other witnesses may also be able to comment on whether the provisions in the 
bill currently give a sense of how the system will work in practice. 

Applications 

The Scottish Government is clear that a range of ways to apply for devolved 
assistance will be available. The bill simply provides that an application must be 
made in the form required by Scottish Minsters. It appears that no further detail will 
be set out in regulations. COSLA was “content with the provisions around how 
applications can be made.” 

PCS argued that “choice in the method of applying is essential”, linking this to face-
to-face support to apply from agency staff. CAS wanted paper application forms to 
be available (specifically for carer’s benefits). A large number of respondents to the 
Call for Views argued that the system must be accessible to all, but without a clear 
consensus around whether changes needed to be made to Part 2 of the bill to 
ensure this or not. 

Further evidence 

If additional evidence to support an application is requested, but not provided by the 
applicant within the time specified, an application may be refused without further 
consideration (s.30(2)). There is no detail of what evidence may be required or the 
time limits in the bill (and no power to prescribe this in regulations). The bill 
documents are clear that Minsters can choose to determine entitlement based on the 
information they hold, notwithstanding such a failure. 

RAS were amongst the Call for Views respondents arguing that the bill should be 
amended to require that a determination must be made on the evidence available if 
an applicant fails to respond in time. COSLA also felt that such an approach would 
be “more helpful”. 

Terminology 

The bill uses the terms “decision” and “determination”. These are both terms used in 
the reserved legislation, but in the bill their meanings have been reversed. RAS 
argued that the provisions are not different enough from the current system to 
warrant the change of terminology, and that this may be confusing for applicants. 
However, the Law Society felt that the use of different terminology “is to be 
applauded”, and will help to create a distinct identity for the new system. 

6. Redeterminations and appeals 

Before being able to appeal to an independent tribunal, an applicant must first 
request a “re-determination”. An appeal right will rise if a re-determination is not 
carried out within a specified time, but the applicant must make a separate appeal. A 
more detailed description of the provisions in the bill about re-determinations and 
appeals is in the SPICe bill briefing. An analysis of responses to the Call for Views is 
in Paper SC/S5/17/16/5 (pages 48 – 49). 

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Challenging-determinations
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Challenging-determinations
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
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In the previous evidence session, some witnesses argued that there should not be a 
requirement to make two applications to reach an independent tribunal. This view is 
shared by the majority of witnesses in this session. COSLA were concerned that 
applicants “could perhaps encounter many of the issues they already do with the 
current mandatory reconsideration [(MR)] process.” The Law Society were 
“disappointed that the Scottish Government has not taken the opportunity to abolish 
this unnecessary stage”, arguing it delays access to justice (RAS made very similar 
points). PCS felt that “mirroring the DWP MR system does not inspire confidence.”  

Whilst CAS recommended an “internal review process”, they too argued that 
challenging a decision should be “one seamless process from the perspective of the 
claimant.” SALC may also be able to give evidence of whether the introduction of MR 
has had an impact on access to justice for their clients. 

7. Short-term assistance 

The Scottish Government proposes that those who were entitled to devolved 
assistance and whose award is later reduced or removed should continue to receive 
assistance if they challenge the decision. The SPICe bill briefing gives more detailed 
information on the proposals for short-term assistance. Analysis of the responses to 
the Call for Views is in Paper SC/S5/17/16/5 (pages 59 – 61). In the previous 
evidence session, Judge Burns pointed out the impact that a loss of entitlement can 
have (including if an appeal is not successful), suggesting that support could be 
tapered away instead of withdrawn immediately. 

Some respondents to the Call for Views appeared to be unclear on the Scottish 
Government’s policy intention, whilst welcoming what they understood it to be. As 
such, it is perhaps worth noting that there is no current proposal to pay short-term 
assistance to those awaiting a decision on, or challenging the refusal of, an initial 
application. The Scottish Government has not suggested that it will give short-term 
assistance to those whose reserved benefits have been stopped or reduced.  

CAS argued that short-term assistance should not be provided whilst an initial 
application is being determined or an initial refusal challenged. Other submissions 
suggested that short-term assistance should apply more widely than is proposed. 
However, a number of these respondents were sympathetic to the financial 
implications of extending short-term assistance more widely. COSLA questioned why 
short-term assistance is not mentioned in the financial memorandum, given it is a 
completely new form of assistance. 

The Law Society welcomed the proposals. But they also questioned whether the 
duty to give assistance (see s.8 of the bill) would apply if an appeal tribunal decided 
someone was entitled to assistance, but Scottish Ministers then wished to challenge 
this decision. 

Recoverability of short-term assistance 

It is not clear whether short-term assistance will be recoverable if an appeal fails. 
Whilst some respondents to the Call for Views were concerned that short-term 
assistance should not be recovered from applicants, a few respondents felt that if it 
was not, this would create an incentive to pursue hopeless appeals. As Argyll and 
Bute Council put it:  

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Short-term-assistance
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
http://www.parliament.scot/S5_Social_Security/Inquiries/034._Argyll_and_Bute_Council.pdf
http://www.parliament.scot/S5_Social_Security/Inquiries/034._Argyll_and_Bute_Council.pdf
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“this could provide an incentive for everyone to challenge all such decisions 
irrespective of the merits of their case simply in order to retain previous higher 
levels of assistance for a longer period.” 

In contrast, CPAG in Scotland were concerned that the prospect of recovery if an 
appeal failed might mean that “people are put off from challenging a decision”. Those 
witnesses who currently support claimants through the appeals process may have 
views on these potential issues. 

8. Overpayments 

The bill provides that all overpayments due to “mistaken decisions” are legally 
recoverable. The social security agency must consider a debtor’s financial 
circumstances in deciding whether to actually recover a debt. The bill documents 
make clear that the intention is not to pursue most debts if only the agency is at fault. 
This contrasts with the reserved system, where overpayments of the benefits to be 
devolved can only be recovered is a claimant has misrepresented or failed to 
disclose a material fact.1 The SPICe bill briefing sets out more detail of the 
provisions in relation to overpayments and recovery. See also the summary of Call 
for Views responses in Paper SC/S5/17/16/5 (pages 47 – 48). 

The majority of respondents to the Call for Views who mentioned overpayments 
(including CAS and RAS) argued that the provisions in the bill should be amended to 
mirror the current reserved system. CAS felt that the bill should “be amended to 
provide clarity and certainty that people will not be pursued for overpayment as a 
result of official error.” The Law Society felt that recovery of such overpayments 
“might be problematic,” whilst COSLA suggested that the current wording of the bill 
“does not appear to fit with the stated principles of social security.” 

A smaller number of submissions either supported the Scottish Government’s 
approach, or suggested that the recoverability of an overpayment could depend on 
whether the claimant could reasonably have known that they were being overpaid.2 
Most respondents mentioning the issue welcomed the requirement to consider the 
debtor’s financial circumstances when deciding whether to recover overpayments, 
although some argued that a debtor’s other circumstances should also be 
considered. 

CAS suggested introducing a system of civil penalties if an applicant intentionally 
provides incorrect information, which is not currently provided for in the bill. In 
contrast, PCS supported the Scottish Government’s approach of not introducing civil 
penalties. 

9. New offences created by the bill 

The bill creates a series of new offences in relation to the devolved social security 
system. The SPICe bill briefing explains further some of the offences proposed in the 
bill. See also the summary of Call for Views responses in Paper SC/S5/17/16/5 

                                            
1
 See s.71(1) of the Social Security Administration Act 1992 c. 5. Separate provision is made to 

recover incorrect payments into claimants’ bank accounts - which do not match an award of benefit 
(s.71(4)). 
2
 This is broadly the current position in relation to overpayments of housing benefit – see Reg 100 of 

The Housing Benefit Regulations 2006 no. 213. 

http://www.parliament.scot/S5_Social_Security/Inquiries/078._CPAG.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Overpayments-of-devolved-assistance
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Overpayments-of-devolved-assistance
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Overpayments-of-devolved-assistance
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill#Overpayments-of-devolved-assistance
http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
http://www.legislation.gov.uk/ukpga/1992/5/pdfs/ukpga_19920005_300617_en.pdf
http://www.legislation.gov.uk/uksi/2006/213/pdfs/uksi_20060213_300617_en.pdf
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(pages 49 – 50). A submission to the Call for Views from Justice Scotland also 
focuses on offences created by the bill. 

The Law Society suggested an additional principle “around ‘ensuring the integrity of 
the system’”, referencing the risk of fraud and overpayment. In a similar vein, but 
without suggesting an amendment to the bill, COSLA “welcome the focus on 
prevention of fraud, error and overpayments via robust systems and procedures.” 
COSLA did not comment on the specific new offences created, save that they were 
amongst the respondents to the Call for Views who questioned the prescribed 
sentences in the bill “given calls around ending jail terms of less than 12 months.”3 

A number of respondents to the Call for Views raised a concern that the offence of 
failure to report a change of circumstances risks criminalising conduct where there is 
no dishonest intent. As Engender argued in their submission: 

“We are also concerned about the proposal in the Bill to criminalise genuine 
error. Unlike the current system, the Bill does not differentiate between rules 
about reporting changes which might result in an overpayment, and other 
rules relating to fraud that might result in prosecution.” 

RAS questioned why any new offences need to be created at all, as common law 
fraud offences already exist. They also suggested that: 

“having a tribunal examine whether or not there has been a misrepresentation 
or failure to disclose in relation to an overpayment could inform any decisions 
to proceed to prosecute an offence. This may prevent some cases having to 
be heard in court to establish the same facts.” 

Other respondents – particularly those with legal training or experience of 
representing claimants – may also be able to give evidence of the different 
approaches taken to benefit overpayments in civil and criminal jurisdictions. 

 

Jon Shaw 

SPICe Research 

22 September 2017 

 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff. They provide focused information or 
respond to specific questions or areas of interest to committees and are not 
intended to offer comprehensive coverage of a subject area. 

The Scottish Parliament, Edinburgh, EH99 1SP www.parliament.scot 

 

                                            
 
3
 Since the close of the Call for Views, the Scottish Government has committed to “extending the 

presumption against short sentences from 3 to 12 months” in the Programme for Government 2017-
18 

http://www.parliament.scot/S5_Social_Security/Meeting%20Papers/PublicPapers_20170914.pdf
http://www.parliament.scot/S5_Social_Security/Inquiries/108._Justice_Scotland.pdf
http://www.parliament.scot/S5_Social_Security/Inquiries/047._Engender..pdf
http://www.parliament.scot/
http://www.gov.scot/Publications/2017/09/8468/downloads
http://www.gov.scot/Publications/2017/09/8468/downloads
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As the representative body for all of Scotland’s local authorities, COSLA welcomes the 
opportunity to comment on the Social Security (Scotland) Bill) to assist the Social Security 
Committee with their scrutiny. COSLA’s response covers the questions asked by the 
Committee and also highlights other elements of the Bill that may benefit from additional 
information/discussion.  
 
COSLA has also responded to the Finance and Constitution Committee’s request for 
comment on the limited financial information in the Social Security (Scotland’s) Bill – Financial 
Memorandum. 
 
Q1  Do you have any views on this approach? 
1.1 COSLA recognises that the Bill sets out the framework for the creation of the Social 

Security system for Scotland and that details about specific benefits will be provided 
via Regulations.  Whilst this has the potential to make things clearer and less confusing 
moving forward it does leave much of the technical detail to secondary legislation 
which as the policy memorandum accompanying the Bill states parliament cannot 
change. COSLA would point out that parliamentary process is not necessarily suitable 
for scrutiny of technical regulations and this in turn raises questions around the scrutiny 
of social security in Scotland. 

 
1.2 The Bill doesn’t not include any provision for the equivalent of a Social Security 

Advisory Committee (SSAC), or the function currently provided via Industrial Injuries 
Advisory Council (IIAC) in relation to Industrial Injuries scheme. We would welcome 
some clarity around how these important functions, present in the existing system, will 
be serviced moving forward given the commitments around a rights based approach to 
social security – scrutiny being one of the crucial elements of such a system.  

 
1.3 We welcome the commitment the Scottish Government has made around seeking to 

involve others in the development of the regulations. Given the level of detail that will 
be required, the timescales are already challenging for the first wave of benefits due to 
come on stream. The intention around having illustrative regulations available to 
enhance scrutiny of the Bill is helpful. COSLA and local government expects to be fully 
involved in processes to support the drafting of regulations moving forward. 

 
1.4 The policy memorandum that accompanies the Bill references the National 

Performance Framework, which provides broad measures of national wellbeing. The 
policy memorandum highlights that several national outcomes will be affected directly 
by contributions around social security - it may be beneficial for the Bill to reference 
this. Given the Social Security Agency will also be covered by the socio-economic duty, 
due to be introduced by the end of 2017, it may be helpful to include an overall 
objective around this duty, to which the principles will help contribute in this Bill around 
reduction of inequality or reduction in poverty etc. 
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Q2 What are your views on these principles and this approach? Please explain your 
answer.  

2.1 COSLA remains supportive, as we were in our original consultation response, to the 
principles contained within the Bill. The principle of social security as a human right is 
one which local government recognises as important, and we note the Scottish Human 
Rights Commissions (SHRC) narrative around the key elements/requirements being 
around broad availability, adequacy, accessibility and affordability.  Whether the Bill as 
drafted will achieve this principal will be the subject of much discussion during oral 
evidence sessions. The views of SHRC and others will provide a helpful test in this 
regard to this principle moving forward.   

 
2.2 We are supportive of the role Scottish Ministers have in ensuring individuals are given 

what they are eligible for – this principle will go some way to assisting many individuals 
to claim full entitlement however this principle could be further strengthened by 
reference to the need to provide income maximisation type services such as advice 
agencies and independent advocacy. The Bill does not introduce any statutory 
obligation on Scottish Ministers to fund advice/advocacy services unlike Councils and 
NHS partners who have such duties across various Acts. 

  
2.3 The principles, as drafted, contain several terms that would perhaps benefit from 

definitions for example ‘efficient’ ‘value for money’ ‘continuously improve’ these terms 
without context may be difficult to test against in the future and some can appear at 
odds with other principles contained in the Bill.  

 
Q3 Are there any other principles would like to include? 
3.1 COSLA is generally supportive of the principles, but note there is currently no principle 

around accessibility and local availability contained within the Bill. Given one of the key 
elements around social security as a human right is accessibility, an additional principle 
around this could strengthen this notion further.  

 
Q4 Do you agree with the charter? Please explain the reason for your answer? 
4.1 COSLA is supportive of the idea of a charter as it potentially provides a real opportunity 

to set the culture within the Scottish social security agency. Further clarity would be 
welcome around the enforceability of the charter and the relationship between the 
outcomes for social security, the principles, charter and secondary legislation.  

 
4.2 COSLA is pleased to note that in preparing the charter Scottish Ministers must consult 

with individuals in receipt of benefits being devolved but would also suggest 
consultation with those who have applied and not been awarded assistance is 
important. Wider public sector partners should also be included in the list of those to be 
consulted given the significant knock on effect devolution of social security has for 
Communities and the services provided elsewhere by the public sector. 

 
4.3 Clarity would be welcomed around who assesses compliance with the contents of the 

charter on an ongoing basis. Whilst we note the Bill requires Scottish Ministers to 
publish and review the charter we are unclear how performance against it will be 
demonstrated and evaluated.  

 
4.4 The Bill states the Charter will lay out what will be expected of Scottish Ministers as 

they exercise their functions in the Scottish social security system. It would be helpful 
to understand how the social security charter will work alongside any other public 
sector charters or code of conducts etc. already in place.   
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4.5 COSLA welcomes the intention to review the Charter, however the current timescale of 
‘within five years’ seems like a long time for the initial iteration and we would suggest a 
shorter review of the first charter. Information on the review process and independent 
evaluation will also be critical. 

 
4.6 The concept of an annual report before parliament on performance of the agency is a 

welcome one. More detail around what information should be included in the report 
would further strengthen the accountability and governance of the new agency. Whilst 
we recognise what needs to be reported over time may change it would be helpful to 
set out as a minimum what should be included from the beginning.  

 
Q5 Is there anything specific you want to see in the charter? 
5.1 Inclusion in the Charter: 

 Relevant information on how Scottish Ministers intend to ensure the principles 
contained within the Bill are implemented and serviced operationally.  

 Standards expected in and around the administration of social security including 

timescales. 

 Standards expected from those claiming assistance from the Scottish social security 

agency. 

 The complaints process, including how to complain, how these will be dealt with and 
importantly timescales for resolution. 

 
Q6 Do you have any comments on these rules?  
6.1 COSLA is broadly content with the provisions around how applications can be made, 

how they will be determined and how they can be withdrawn. We note the Bill does not 
give timeframes for how quickly an initial determination will be made – this could 
potentially be included in secondary legislation for each of the benefits or indeed be 
included in the Charter – regardless clarity on how this timescale will be determined 
would be helpful.  

 
6.2 The Bill places a duty to inform individuals of a decisions, COSLA supports the notion 

that this notification can be communicated verbally but assert that it must also be 
followed up in writing to allow individuals the opportunity to challenge decisions using 
written notifications. 

 
6.3 We note the Bill contains an obligation on individuals to provide information on request, 

which we support however the provision that allows Scottish Ministers to determine 
that an individual does not meet the eligibility rules simply by not complying with a 
request for information seems at odds with the ethos elsewhere in the Bill. In the 
interests of natural justice, it may be more helpful for Scottish Ministers when not 
provided with information to decide based on the information they do hold.  

 
6.4 Provisions are contained within the Bill around ‘ongoing entitlements’ and 

‘determinations without application’ and we recognise these could be used to simplify 
and reduce the burden of claiming for certain types of assistance however we have 
reservations how these automatic entitlements fit against the requirements to notify 
change in circumstances and repay any subsequent overpayments that may occur. 
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6.5 In terms of challenging decisions it is helpful that the ‘right to request re-determination’ 
will be accompanied by published procedures and timescales and include an option for 
redress should the agency fail to meet those. We understand the rationale around the 
‘redetermination’ stage being quicker and more accessible to applicants and provides 
the opportunity for a decision to be re-determined at the lowest possible level. That 
said we are less clear on the requirement for the individual to then subsequently 
request a first-tier tribunal if they still disagree with their decision following a re-
determination. This two-stage process, albeit with clearer timescales, and published 
procedures will not reduce the barriers many face when seeking access to 
administrative justice and individuals could perhaps encounter many of the issues they 
already do with the current mandatory reconsideration process.   

 
6.6 On recovery of assistance the Bill prescribes that all overpayments are recoverable 

including those that have occurred due to an error. We note the overarching policy aim 
around ‘the right people at the right time’ and to the intention to develop appropriate 
processes around the recovery of overpayments which are all welcome. However the 
recovery of all overpayments, even those potentially caused by official error, does not 
appear to fit with the stated principles of social security.  

 
6.7 On offences and investigations, we subscribe to the notion that social security is an 

investment in the people of Scotland and that attempts to obtain social security by 
those who are not entitled results in less funding being available for those who need it 
most to that end we welcome the focus on prevention of fraud, error and overpayments 
via robust systems and procedures. Section 39 of the Bill specifies sentencing limits.  It 
may be more beneficial to wait until the outcome of the Scottish Sentencing Council 
public consultation on the principles and purposes of sentencing given calls around 
ending jail terms of less than 12 months.   

 
6.8 COSLA would also welcome a more general discussion across the wider policy 

landscape in and around the prevention and detection of fraud given Council Tax 
Reduction, Scottish Welfare Fund, DHPs and other locally provided 
assistance/services sit out with the remit of this Bill.  

 
Q7 What are your thoughts on the schedules in the bill regarding these benefits? 
7.1 It is difficult to provide significant thoughts on the schedules themselves given they 

provide a broad framework each of the topics will follow as opposed to detailed policy 
choices or administrative clarity.  

 
7.2 We note however there is no schedule for ‘short-term assistance’ – it would be helpful 

to understand whether rules relating to ‘short-term assistance’ will be contained within 
a specific schedule or will the detail be provided via each thematic set of regulations – 
given the schedules available within the Bill as drafted don’t mention the giving of 
short-term assistance. 

 
Q8 What are your views on this proposal?  
8.1 COSLA recognises the barriers faced by many in taking up their right to challenge 

decisions and access administrative justice and welcomes the clarity if the provision of 
short-term assistance does not affect the provision of hardship assistance currently 
provided by the Welfare Funds (Scotland) Act 2015.  
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8.2 Whilst we recognise the barriers faced by many and welcome Scottish Ministers 
attempts to reduce some these barriers we would highlight, as stated in the policy 
memorandum that this short-term assistance is currently not available in the existing 
social security landscape. This means any financial costs incurred because of the 
introduction of short-term assistance would be over and above the funding transferred 
at the point of devolution.  COSLA notes this point was made more generally in the 
inaugural meeting of the External Experts Panel on 13

th
 June 2017 in relation to social 

security. COSLA notes the introduction of short-term assistance is not specifically 
identified on the financial memorandum that accompanies the Bill. 

 
8.3 In practical terms, there will be a balance to be struck around getting the original 

decision right first time, ensuring the short-term assistance process works/is fit for 
purpose and ensuring the appeals process is adequately resourced/completed as 
quickly as possible.  

 
8.4 The original consultation did not seek views on the provision of short-term assistance 

and we would suggest this is an area for significant discussion moving forward given 
the implications both practically and financially to this concept. 

 
Q9 Do you agree with these proposals? 
9.1 The regulations as drafted appear to provide Scottish Ministers with the powers they 

would require in any event they wished to provide a top up for a benefit not currently 
devolved to Scotland.  

 
9.2 Local government firmly supports the notion of evidence based policy making and 

would therefore recommend that before any decision is taken to enact a top up for a 
non-devolved benefit that robust evidence would be gathered, financial implications 
quantified, public consultations undertaken. Prior to any additional top up being paid 
the outcomes being affected must be clearly understood and continually evaluated to 
ensure interventions are delivering better outcomes and contributing to overall national 
priorities around tackling inequalities and reducing poverty more generally. 

 
9.3 Given that any top up would be over and above the funding transferred at the point of 

devolution there would naturally have to be a conversation in and around how 
additional funds would be paid for and again this point was made more generally in the 
inaugural meeting of the External Experts Panel on 13

th
 June 2017 in relation to social 

security. 
 
Q10 What are your thoughts on this proposal? 
10.1 COSLA, along with Scottish Government, recognises the contribution made by carers 

the length and breadth of Scotland and an increase in the rate of Carers Allowance 
reinforces this notion. As highlighted in our original consultation submission there is still 
no rationale being given for selecting Job Seekers Allowance (JSA) as the benefit to 
level Carers Allowance should be in line with. Local government firmly supports 
evidence based policy decisions and would expect this intervention to be monitored 
and evaluated to ensure this increase helps delivering better outcomes for carers and 
contributes to overall national priorities around tackling inequalities and reducing 
poverty more generally.   
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Q11 Do you agree that discretionary housing payments should continue largely as 
they are? Do you have any other views on the proposals for discretionary 
housing payments? 

11.1 The Bill commits Scottish Ministers to producing guidance which local authorities must 
have regard to and further commits local authorities to making information on DHPs 
available in their local areas. The publication of guidance both a national and local level 
will assist provide clarity for those in need of assistance via DHP but there will be 
balance to be struck around the guidance issues at a national level and local 
authorities ability to use DHPs in a way which compliments their local circumstances. 
COSLA and councils will of course work with Scottish Ministers to ensure this balance 
is right.  

 
11.2 COSLA agrees that traditional DHPs should continue to be administered largely as 

they are now. We have long argued that DHP administration funding remains 
inadequate and care should be taken not to further exasperate.  

 
11.3 COSLA is however of the view that the increase in use of DHPs to alleviate many of 

the welfare changes re-enforce the need for whole system review of how welfare and 
housing pressures are manifesting themselves. A discussion about transformation and 
supporting individuals in a more holistic way is called for around the use of DHPS and 
their interrelationship with the other social security supports which will be available at a 
devolved level.   

 
11.4 It is imperative that there is clarity over the future use of DHPs, as early as possible.  

Whilst we know the Scottish Government has a commitment to the bedroom tax 
mitigation for the foreseeable future, our reading of the Bill suggests that there is no 
duty on Scottish Ministers to provide funding more widely for DHPs going forward.  
Without clarity, there is a risk that Councils continuing to provide DHPs will find that the 
funding is not available in the future for this. 

 
Q12 Is there anything else you want to tell us about the Bill 
12.1 Residency 

The Bill contains no information on residency, and it is not specifically mentioned in the 
schedules for each of the broad assistance types. We must therefore assume each of 
the individual supporting regulations will contain eligibility rules around residency 
requirements to access that specific types of assistance. Rules around residency and 
eligibility have the potential to become problematic and misaligned with other devolved 
services and DWP benefits. Care should be taken to prevent confusion through for 
individual assistance types have different residency requirements. Issues for those 
accessing devolved social security living/working, and/or those with caring 
responsibilities, across the Scotland/England border need to be suitably addressed 
moving forward. 

 
12.2 No recourse to public funds 

The Bill is silent on this point as are the schedules for each of the broad assistance 
types. We must therefore assume each of the individual supporting regulations will 
contain eligibility rules, around those with no recourse to public funds our other 
conditions due to immigration status, to access that specific type of assistance. Again, 
this area is already extremely complicated in terms of accessing support from DWP 
and services provided by Councils such as housing and Council Tax Reduction. 
Scottish Government should seek to involve those with experience in supporting those, 
with varying immigrations status and conditionality, navigate the already complicated 
system as early as possible to prevent unintended consequences and potential crisis 
situations post devolution. 
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12.3 Backdating 
The Bill does not provide any principles around backdating of benefits – whilst we 
realise much of how this might work in practice will be contained in the secondary 
legislation it may be helpful to put some broad detail around this subject on the face of 
the Bill. The alternative would see backdating considered as each new set of 
secondary legislation was passed which could lead to differences across the piece 
which could in turn increase complexity. 

 
12.4 Annual Uprating 

The financial memorandum that accompanies the Bill discusses the uprating of 
Scottish social security in the context of varying assistance in line with inflation 
however the Bill as drafted does not require Scottish Ministers to consider uprating on 
a yearly basis. This would appear to be a situation which is less than satisfactory given 
the current legislation requires UK ministers to consider uprating on at least an annual 
basis. 

 
12.5 Payment in kind 

COSLA notes each of the specific types of assistance to be provided may or may not 
take the form of cash, we recognise Scottish Ministers have committed to social 
security being paid in cash however given the experiences to date around the Scottish 
Welfare Fund and the principles around dignity, choice and respect it would be helpful 
perhaps to include detail around how ‘payments in kind’ might work whilst still 
preserving the principles laid down elsewhere in the Bill.  

 
12.6 Private Sector involvement 

COSLA notes the Bill as drafted does not contain a commitment around private sector 
companies not being involved in the devolved social security, whilst we accept Scottish 
Ministers have been clear it is their intention in terms of future provision it may be 
helpful to include this on this face of the Bill.  

 
12.7 Finance and budget scrutiny 

On finance and budget scrutiny generally the Scottish Parliament’s Budget Process 
Review Group, the recommendations of which COSLA fully supports, has 
recommended an approach which gives Parliamentary Committees more flexibility to 
scrutinise the budget process overall, prior to firm spending proposals being 
announced.  Importantly the group recommends that scrutiny should focus on the 
interdependent nature of the policies which the budget is seeking to deliver.  We agree 
that more informed scrutiny over the lifetime of policy delivery is needed and this is 
very much the case for the newly devolved social security powers.   

 
13. Summary 
13.1 In summary, local government in Scotland remains supportive of Scottish 

Government’s aims around simplification of devolved social security. The principles 
contained within the Bill and the process for establishing/reviewing a Charter will go 
some way to achieving a Scottish system that is fairer, more transparent and puts the 
needs of those accessing support at the centre of the design. Local Government does 
not under estimate the task ahead, and will continue to work with the Scottish 
Government, to ensure the policy decisions, regulations, and integration are right and 
deliver the best outcomes across Scotland.  

 
Nicola Dickie 
Policy Manager - COSLA 
nicola@cosla.gov.uk 
0131 474 9308 
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PCS submission to Social Security Committee 

 

1. PCS represents around 190,000 members in the civil service and related agencies, 

bodies and contractors. Within this, PCS represents over 51,000 members in the 

Department for Work and Pensions (DWP). In Scotland, overall, we have over 24,000 

members, including 8000 in the Scottish Sector (under the remit of the Scottish 

Parliament) and nearly 8000 in DWP. 

 

2. A Social Security Agency Partnership Working Forum (SSAPWF) has been 

established as the main interface between the Scottish Government (SG) and the civil 

service trade unions to discuss employee relations matters. The Minister for Social 

Security has also met with PCS on several occasions to foster an open working 

relationship. 

 

3. In this submission, we have responded to the questions set out in the call for evidence 

and highlighted issues which we ask the Social Security Committee to consider.    

 

4. The process of laying the enabling bill, followed by the later development of 

regulations which will then stipulate the rules of benefits, makes sense in the context of 

consulting the public and other stakeholders on how the rules will work before putting 

them into law. However, it isn’t clear to us whether these regulations will include 

benefit rates or uprating rules, or whether that will be dealt with separately by the 

Finance Minister. We have submitted a response to the call for evidence to the 

Finance Committee as we have queries over the funding allocations.  

 

5. In Westminster, DWP routinely faces scrutiny from the Work and Pensions Committee, 

the Social Security Advisory Committee and the Public Accounts Committee (PAC). 

Maintaining a high degree of scrutiny by the Scottish Parliament of the Scottish Social 

Security Agency (SSA) is essential. It will be important for regular investigations into 

major projects (e.g. a PIP/DLA replacement) and into key elements of how the SSA 

works, e.g. decision making, customer appeals etc. to take place. The PAC currently 

reviews Universal Credit every six months; something equivalent for decision making 

in a new Scottish system would enhance the credibility of the SSA. 

 

6. We would like to see the scrutiny process, whether carried out by the Social Security 

Committee or another body, made clearer in supporting regulations to the bill and 

future announcements.  

 

7. Our submission to the Scottish Government’s public consultation on social security in 

20161 is still relevant to the development on the Social Security Charter. We said, 

“PCS has worked with the unemployed workers centre Combine, Disabled People 

Against Cuts (DPAC) and Unite Community to create a ‘Welfare Charter’ which covers 

what workers and service users would want to see covered by a social security 

system. However, given the limited devolved powers within the Scotland Act 2016, 

some objectives in the ‘Welfare Charter’ are outside the remit of what could be 

implemented the Scottish Government, but we would welcome further discussion on 

                                                            
1 https://consult.scotland.gov.uk/social-security/social-security-in-
scotland/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=
PCS+&uuId=817356711  

https://consult.scotland.gov.uk/social-security/social-security-in-scotland/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=PCS+&uuId=817356711
https://consult.scotland.gov.uk/social-security/social-security-in-scotland/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=PCS+&uuId=817356711
https://consult.scotland.gov.uk/social-security/social-security-in-scotland/consultation/view_respondent?show_all_questions=0&sort=submitted&order=ascending&_q__text=PCS+&uuId=817356711
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the principles to which we adhere. Despite this caveat, PCS believes that the long-

term aims should be encapsulated by the Scottish Government as they provide a 

useful starting point covering broader issues such as an end to precarious work and 

low wages; these are areas to which the Scottish Government is already committed 

under the Fair Work agenda”. We also said, “At the heart of any social security system 

should be the aim to end poverty, and the right to a basic income as a basic and 

fundamental human right.”  

 

8. PCS believe that the aim of eradicating poverty in Scotland needs to feature as a 

principle in both the bill and the social security charter: the welfare state should ensure 

everyone has a decent standard of living free from poverty. 

 

9. As we referred to in our consultation response, within the “Welfare Charter”2 we helped 
create, PCS and its partners believe a Claimant’s Ombudsman should be established 
to arbitrate unresolved complaints that are not necessarily suitable for the tribunal 
process. An ombudsman would provide the scrutiny, not only on individual decisions 
but on the service as a whole to ensure that the principles set out by the Scottish 
Government are being put into practice. The Scottish Public Service Ombudsman has 
recently taken on a new role in relation to the Scottish Welfare Fund and we suggested 
that there is the potential for widening their remit to cover the new social security 
powers. 
 

10. The Social Security Minister stated in her speech to parliament on 27th April 2017, 
“profit should never be a motive, nor play any part, in making decisions or assessing 
people's health and eligibility”. If this is indeed a principle, as referred to in the 
announcement to parliament, then it should feature as a primary principle in the bill, as 
well as further legislation, and the social security charter.  
 

11. We believe that the commitment to eliminate the potential for privatisation should go 
beyond health assessments. PCS’s position is that contracted out work ultimately 
lacks transparency, on grounds of ‘commercial sensitivity’. It involves the loss of direct 
control and a concomitant reduction in how responsive a service can be to 
stakeholders. It should therefore not form any part of a Social Security Agency. 
 

12. Though there is no specific detail on how to apply or evidence requirements for the 

new benefits, PCS believe that improving the ease of application and simplicity, so that 

users fully understand the process, is key. A universal method of applying, as 

proposed within the supporting memorandum to the bill, may be a way of doing this.  

 

13. Staff working within the SSA will need to understand how the Scottish Government’s 

benefits interact with the reserved system so that they are able to signpost or assist 

with applications to DWP ‘passported’ benefits. Claimants accessing benefits from 

both the devolved and reserved system may not understand the distinction between 

different government benefits.  

 

14. We believe that allowing choice in the method of applying is essential to restoring 

dignity and respect, with ongoing face-to-face support at local level as a necessary 

option. We understand that the Scottish Government have commitment to provide this. 

A local delivery service will need to be properly resourced in terms of staffing, training, 

and risk assessments of processes. 

                                                            
2 http://www.unitetheunion.org/uploaded/documents/Welfare%20Charter%20Booklet11-23990.pdf  

http://www.unitetheunion.org/uploaded/documents/Welfare%20Charter%20Booklet11-23990.pdf
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15. In our response to the public consultation in 2016, we called for the abolition of the 

mandatory reconsideration (MR) stage and suggested closer working of decision 

makers to improve the quality of decisions at an early stage. We note that the bill 

introduces a “re-determination”, which is mandatory before appeal stage, unless 

timescales are breached. Essentially a mandatory reconsideration has become a 

mandatory redetermination. PCS believe this is a problem because there is little public 

faith in the MR process, it exists as a bureaucratic box-ticking exercise which delays 

appeals. There should be encouragement to resolve disputes quickly and internally, 

but the framing of the re-determination mirroring the DWP MR system does not inspire 

confidence.  

 

16. Re-determinations could be handled very differently with less formality, allowing 

obvious mistakes or omissions to be corrected at an early stage. Short timescales for 

the agency to respond to the reconsideration request, with the genuine potential to 

uphold grievances made clear, could provide the public with some assurance that the 

process is not the same as the DWP.  

 

17. There should be no targets for staff on upholding the agency’s original determination, 

as there is in DWP for the MR process. Such targets interfere with natural justice as it 

puts pressure on decision makers to clear cases, rather than making fully informed 

decisions. Instead, staff handling any internal re-determination should be encouraged 

to speak to the applicant or their representative to seek clarity and further information, 

and should be required to explain how they have considered additional evidence.  

 

18. PCS supports the Scottish Government’s approach not to introduce civil penalties. 

We also agree that ‘official error’ overpayments are not recovered, but believe that this 

should be for all official error and not dependent on the figure which is yet to be 

determined.  

 

19. PCS understand that the Scottish Government are approaching the devolution in 

gradual stages to avoid the rushed failures that DWP experienced in large scale 

benefit projects. However, it is concerning that until that time disabled people will be 

made to transition through to PIP until the new disability benefit is ready in Scotland. 

The committee will be aware of the many flaws with the PIP assessment process 

which has already seen thousands of people in Scotland lose the financial support that 

they need. 

 

20. We agree with the concept of short-term assistance proposed within the bill, to allow 

for a payment to remain in place whilst claimants are challenging decisions to stop or 

reduce their assistance. This appears to be similar to the “payment pending appeal” 

rate of Employment Support Allowance (ESA), which ceased as part of the UK 

government’s ESA reforms.  

 

21. The policy memorandum to the bill, in paragraph 3033, refers to limitations preventing 

the provision of top-up assistance for housing costs or where the requirement arises 

from the DWP sanctions regime. Whilst there are limitations, we understand from the 

                                                            
3 http://www.parliament.scot/Social%20Security%20(Scotland)%20Bill/SPBill18PMS052017.pdf  

http://www.parliament.scot/Social%20Security%20(Scotland)%20Bill/SPBill18PMS052017.pdf
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SPICE briefing 16/45 May 2016 4 that it is not prohibited in the following 

circumstances: 

 

(a) the requirement for it also arises from some exceptional event or exceptional 

circumstances, and 

(b) the requirement for it is immediate (and short-term in the case of discretionary 

payments to help meet a need that requires to be met to avoid a risk to the well-

being of an individual) 

 

22. According to the Scottish Parliament’s report in November 20165, in the year to 

December 2015 a total of 27,817 adverse sanctions were applied, affecting 25,033 

individuals excluding UC claimants. The same report highlighted that sanctions tend to 

affect the most vulnerable in society. PCS would therefore like to see legislation which 

allows payment to those in the circumstances mentioned in paragraph 21, which is 

likely to cover many of those who have been sanctioned. 

 

23. PCS support the interim method of uplifting the Carer’s Allowance to JSA rates. 

However, as we said in our consultation response last year, we believe that there is 

further work to be done in establishing whether the level proposed by the Scottish 

Government is enough, as effectively it falls well below the minimum wage. Further 

investigation should be carried out into the level of unpaid care work, whether the 

current eligibility is fair given take-up rates of the corresponding qualifying benefits, 

and how take-up can be encouraged. 

 

24. PCS agree with the continuation of discretionary housing payments (DHPs) being 

administered by local authorities. We are concerned that the bill allows local authorities 

the choice over whether or not to use DHPs 

 

25. We note that the Social Security Minister stated to parliament on 22 February 2017 

that there were two areas of disagreement with the UK government in reference to the 

benefit cap and the removal of housing benefit for 18 – 21 year olds. PCS believe that 

it is necessary for the Scottish Government to be able continuing supporting claimants 

in these circumstances to prevent a ‘bedroom tax 2’ situation undoing the good work 

already done, and the positive steps planned.  

 

 

On behalf of the PCS Union 

Joy Dunn, National Officer 

25th August 2017 

                                                            
4 http://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-

45_New_Social_Security_Powers.pdf  
5 http://www.gov.scot/Resource/0050/00502470.pdf  

http://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-45_New_Social_Security_Powers.pdf
http://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-45_New_Social_Security_Powers.pdf
http://www.gov.scot/Resource/0050/00502470.pdf
s802115
Typewritten Text
SC/S5/17/18/2



 

Consultation Response 
 

Social Security (Scotland) Bill – written evidence  

 

 

August 2016  

s802115
Typewritten Text

s802115
Typewritten Text
SC/S5/17/18/2



 

 Page 2 

Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

We welcome the opportunity to respond to the Scottish Parliament’s call for evidence on the Social 

Security (Scotland) Bill. This response has been prepared on behalf of the Law Society by members of our 

Administrative Justice committee.  

General Comments 

We welcome the publication of the Social Security (Scotland) Bill, which we believe is quite unlike any 

other social security legislation that has gone before.  The Bill has been drafted in accessible language 

which, with a few exceptions, is clear and easy to understand. The language and terminology of the Bill 

have made a positive effort to move away from that used in existing UK legislation, adopting new terms 

and conventions so that the Scottish system will be seen to have its own distinct identity, which is to be 

applauded.  

We note that the Bill’s provisions are to be supplemented by regulations for each type of welfare 

assistance, drafts of which are to be provided in due course. We look forward to commenting further on the 

draft regulations, and particularly those relating to Disability assistance, which will be likely to present the 

greatest challenge in their drafting.  

Specific questions 

1. The Bill aims to provide a framework for the creation of the Scottish social security system. In 

addition, the Scottish Government has chosen to put most of the rules about the new benefits in 

Regulations. It believes that putting the rules in Regulations will make things clearer and less 

confusing. Parliament cannot change regulations, only approve or reject them. The Scottish 

Government intends to develop regulations with external help. 
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Q. Do you have any views on this approach? 
 

The Law Society is broadly content that the Bill should provide the framework of the new system, with the 

rules for different types of assistance to be set out in regulations, which is the usual convention for such 

matters.  We also note that the regulations will be subject to Parliamentary scrutiny, which is welcomed. 

We look forward to responding to consultation on the draft regulations in due course. 

2. The Bill proposes that the Scottish social security system will be based on the following seven 

principles: 

- Social security is an investment in the people of Scotland; 

- Social security is a human right. It is essential to accessing other human rights. 

- Respect for the dignity of individuals is at the heart of the Scottish social security system. 

- The Scottish Government has a role in making sure that people are given the social security 

assistance they are eligible for. 

- The Scottish social security system will be designed with the people of Scotland, and based 

on evidence. 

- The Scottish social security system should always be trying to improve. Any changes should 

put the needs of those who require social security first. 

- The Scottish social security system is efficient and delivers value for money.  

 

Q. What are your views on these principles and this approach?  Please explain the reason 

for your answer. 

Q.  Are there any other principles you would like to see included? 

This is a significant new departure for social security legislation in setting out the principles which underpin 

it, which is warmly welcomed. However, it is not entirely clear what the legal status of the principles will be 

(in tandem with the social security charter). In terms of their individual relative importance, the last principle 

(the system is efficient and delivers value for money) would seem to be the most crucial from the 

perspective of both users and taxpayers. And whilst it is helpful to include reference in the principles to 

respect and dignity being at the heart of the system, ultimately this will be of less importance to the person 

whose claim for assistance has been unreasonably delayed or refused. 
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We would have liked to see a principle around ‘ensuring the integrity of the system’, given the inherent risk 

of revenue loss through fraud and overpayments, which has led to the National Audit Office qualifying the 

DWP’s annual accounts every year since 1988/89.1  

3. The Bill proposes that there will be a publicly available social security ‘charter’. This will say how 

the Scottish Government will put the seven principles into practice. It will also say what is 

expected from people claiming benefits. A report on the charter will be produced by the Scottish 

Government each year. 

 

Q. Do you agree with the idea of the charter? Please explain the reason for your answer. 

Q. Is there anything specific you would like to see in this charter? 

 

It would have been helpful to have sight of an early draft of the charter, or parts of it at least, in tandem with 

the principles, in order to be able to comment more meaningfully on its potential application and 

usefulness. We have previously welcomed the proposal to have a charter, which we suggested could 

provide a more accessible source of information for people about the new Scottish social security system.  

So far as what we would like to see in the charter, we suggest that it should include clear information about 

the rights and responsibilities of individuals claiming assistance and the commitment of the Scottish 

Government to deal with applications fairly, speedily and accurately. The charter should also include 

details of what the government will do to put things right when they go wrong, either by way of service 

failure or when individuals disagree with the decision on their claim.  The charter should also include 

details of the time limits within which requests for re-determination will be dealt with, and with regard to 

those cases that go forward to the First-tier Tribunal, details of the timescales within which appeals will be 

heard. The latter will require an agreed timescale to be brokered between Scottish Government and the 

Scottish Courts and Tribunals Service. 

With regard to the principle concerned with respect for the dignity of individuals the charter will no doubt 

wish to include a clear statement of the new Agency’s customer service values. The basis for many 

complaints about the DWP and the organisations involved in the administration of disability benefits (e.g. 

Capita, ATOS etc.) concerns alleged mistreatment of claimants by staff in DWP, Capita and ATOS. There 

are clear lessons to be learned by Scottish government from the experiences of existing claimants, which 

 

1
 Department for Work and Pensions 2015-2016 Accounts: Report by the Comptroller and Auditor General – ‘Fraud and error in benefit 

expenditure’. 
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are no doubt being picked up from the group of volunteers with whom the government is consulting on the 

new arrangements. 

4. The Bill proposes rules for social security which say: 

 How decisions are made and when they can be changed; 

 How to apply and what information people have to provide; 

 How decisions can be challenged; 

 When overpayments must be repaid; 

 What criminal offences will be created relating to benefits. 

Q. Do you have any comments on these rules? 

We are broadly content with the proposal to make rules covering these matters, but without sight of the 

rules it is difficult to comment further. With regard to the Clauses in the Bill covering these matters, we 

would like to make the following observations:  

 

Clauses 8 & 9 - Duty to give assistance’ and ‘Meaning of “determination of entitlement 

This is another new and welcome departure in prescribing a specific duty obliging Ministers to give an 

individual whatever assistance it is determined that he is entitled to, whether the determination is made by 

Ministers or the First-tier Tribunal, Upper Tribunal or the higher Courts. It is not entirely clear what the 

position will be if the Scottish government wishes to appeal a tribunal decision to the next appellate level. It 

is assumed that, in this instance, power will be taken to enable a decision to be ‘stayed’ or ‘sisted’ pending 

the outcome of such an appeal 

Clause 10 - Later determination supersedes earlier  

The existing provisions relating to review and supersession of decisions have become very complicated, 

largely due to the way in which caselaw has developed over time through decisions of the Upper Tribunal 

and higher appellate courts. It is assumed, therefore, that regulations will spell out in greater detail the 

circumstances in which decisions may be reviewed and superseded. 

Clauses 19 to 26 - Determining entitlement  

Clause 23, Right to request re-determination, appears to be similar to the DWP’s existing mandatory 

reconsideration provisions, whereby applicants will not have a right of appeal to the First-tier Tribunal until 

after the Scottish Ministers have had an opportunity to undertake a re-determination. We are disappointed 
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that the Scottish Government has not taken the opportunity to abolish this unnecessary stage in the 

process, which serves only to delay access to justice for many citizens. However, we welcome the 

proposal to have a time limit within which re-determination must take place and an automatic right of 

appeal to the First-tier Tribunal once that time limit is up. 

Before the introduction of mandatory reconsideration it was the standard practice for an appealed decision 

to be reconsidered before an appeal was sent to the tribunal. If the decision was revised in the appellant’s 

favour, the appeal would lapse and a fresh right of appeal was given.  The introduction of mandatory 

reconsideration was tantamount to an admission on the part of DWP of the poor quality of decision making 

within its Agencies, but was presented as an effort to get more decisions right at an early opportunity. 

However, a study of the operation of mandatory reconsideration by the Social Security Advisory Committee 

in 2016 reported that “Much evidence suggests that it (mandatory reconsideration) does not work as well 

as it should.......”.2 

Clauses 27 to 29 - Right to appeal to First-tier Tribunal   

We welcome the more favourable time limit for appeal of 31 days and the more favourable arrangements 

for dealing with late appeals. 

Clauses 30 to 35 - Obtaining information to make determination   

Clause 32, Lifting of duty to notify a change of circumstances, provides a new and welcome power to 

enable Ministers to lift the duty on an individual to notify changes of circumstances, presumably where it is 

clear that an individual’s personal circumstances are unlikely to change in the near future. However, there 

are some obvious changes of circumstances that will always need to be notified such as the death of the 

individual, change of address, change of bank details etc.  We look forward to seeing in the draft 

regulations how this power is to be exercised. 

Clauses 36 to 38 – Recovery of assistance given in error 

These provisions appear to depart from the existing UK overpayment provisions, which distinguish 

between overpayments as a result of official error, that is, an error on the part of the DWP, and 

overpayments caused by claimants, whether knowingly or due to an oversight. It might appear problematic 

to attempt to recover assistance given in error where this was not the fault of the individual concerned.  

Whilst Clause 37 places a requirement on Ministers to consider an individual’s ability to repay, this could 

 

2
 Decision Making and Mandatory Reconsideration: A study by the Social Security Advisory Committee, July 2016 
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still lead to someone being asked to repay an overpayment that they did not contribute to or realise had 

been erroneously paid.  

We warmly welcome the provisions in Clause 35, Determination without application, providing the power 

for Ministers to make a determination of an individual’s entitlement to a particular type of assistance without 

receiving an application.  

5. The Scottish Government will take over responsibility for some current benefits. The Bill does 

not explain how they will work in detail. This will be set out in regulations at a later date. The 

current benefits which will be run by the Scottish Government are: 

 Disability assistance (including disability living allowance, personal independence payment, 

attendance allowance and severe disablement allowance); 

 Carer’s allowance; 

 Winter fuel payments; 

 Industrial injuries disablement benefit; 

 Cold weather payments; 

 Funeral payments; 

 Sure start maternity grants. 

 

Q.  What are your thoughts on the schedules in the Bill in regard to these benefits? 

The schedules appear to be comprehensive and complete in their provisions and it is helpful that they have 

been drafted in a uniform and consistent format for each different type of assistance. 

In respect of Disability Assistance we expressed concern in our earlier consultation response about the 

widely reported negative experiences of claimants in connection with face-to-face interviews with Capita 

and ATOS healthcare professionals. The poor quality of their assessments has led to a significant increase 

in appeals to the First-tier Tribunal, the vast majority of which continue to have a successful outcome. 

Having to deal with so many unnecessary appeals generates unnecessary costs, and is also indicative of 

the failure of the mandatory reconsideration process, which was introduced in order to give the DWP the 

opportunity to put mistakes right and avoid cases having to go to the  tribunal. We look forward to the 

Scottish Government’s proposals for determining claims for Disability Assistance without the need for face-

to-face assessments in every case and without the need to involve private companies like Capita and 

ATOS. 

 

s802115
Typewritten Text
SC/S5/17/18/2



 

 Page 8 

6. The Bill proposes that a new type of short-term assistance will be introduced. This will be for 

someone who is challenging a decision to stop or reduce a Scottish benefit. 

 

Q.  What are your views on this proposal? 

We welcome the inclusion of this provision, aimed at providing short-term assistance to an individual who 

has had their benefits withdrawn or reduced and who is awaiting a re-determination decision or an appeal 

hearing. This is a much needed temporary stop-gap to prevent people falling into destitution. 

 

7.  The Bill includes the power for the Scottish Government to be able to top up ‘reserved’ benefits 

(ones controlled by the UK Government), but does not say how these will be used. The Scottish 

Government also has the power to create new benefits. This is not included in the Bill. 

 

Q.  Do you agree with these proposals? 

We are entirely content with this proposal. It is assumed that agreement will be reached between Scottish 

Government and the UK Government that any top up assistance will not be taken into account as income 

in determining any reserved means-tested benefit, for the obvious reason that this would nullify the effect 

of any top up. 

 

8. The Bill proposes that carer’s allowance should be increased as soon as possible to the level of 

jobseekers allowance (from £62.10 to £73.10 a week). 

 

Q.  What are your thoughts on this proposal? 

While we are wholly supportive of the crucial role that carers have, the level of benefits provided is a matter 

of social policy which we do not feel best placed to comment on.  

9. The Bill proposes that discretionary housing payments continue as they are. They will still be 

paid by local authorities. The Bill does not require any local authority to have a discretionary 

housing payments scheme but if they do, they must follow Scottish Government guidance on 

running it. 

Q.  Do you agree that discretionary housing payments should continue largely as they 

are? 

Q.  Do you have any other views on the proposals for discretionary housing payments? 
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We fully support the Government’s proposals to continue the scheme for discretionary housing payments, 

aimed at preventing homelessness on the part of people affected by the benefit cap and the bedroom tax. 

10.  Q.  Is there anything else you want to tell us about this Bill? 

We have no further comments at this stage, though if we can assist the Social Security committee of the 

Scottish Parliament in its scrutiny of this Bill in any way, our Administrative Justice committee would be 

happy to do so.  
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Andrew Alexander 

Head of Policy 

Law Society of Scotland 

DD: 0131 226 8886 

andrewalexander@lawscot.org.uk 
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CALL FOR EVIDENCE RESPONSE FORM 

 

 

SOCIAL SECURITY COMMITTEE  

SOCIAL SECURITY (SCOTLAND) BILL 

SUBMISSION FROM:  Rights Advice Scotland 

Control of a number of existing social security benefits is being passed from the UK 

Government to the Scottish Government. The Parliament would like your views on 

the Scottish Government’s plans before they become law. The Social Security Bill is 

the proposed law. 

1. The Bill aims to provide a framework for the creation of the Scottish social 

security system. In addition the Scottish Government has chosen to put most of 

the rules about the new benefits in Regulations. It believes that putting the rules 

in Regulations will make things clearer and less confusing. Parliament cannot 

change Regulations, only approve or reject them. The Scottish Government 

intends to develop Regulations with external help. 

Q. Do you have any views on this approach? 

The advantage of having the benefit rules contained within regulations will allow 

for future changes to be introduced quickly and will avoid the need for a new act 

of the Scottish Parliament to make such changes.  

The disadvantage is that this will mean that the opportunity for scrutiny and 

amendment will not be there. The intention contained within the Act is for the 

regulations governing the different benefit entitlements to be introduced by the 

Affirmative Procedure, which will require that Parliament has a vote on the 

regulations, unfortunately this will only be to adopt or reject and no scope for 

amendment. It would be preferable at least for first version of the regulations to 

have wider scrutiny. It is welcomed that the SG will seek external help in drafting 

the initial regulations. There should be an opportunity for consultation on draft 

regulations so that any unintended consequences or deficiencies may be 

detected prior to the Parliament vote. 

The Parliament is not limited to using the Negative or Affirmative procedure and 

can stipulate additional requirements in the primary legislation.  

“These are the standard types of SSIs. However, since the level of scrutiny is 
determined by the Parliament when the power is created, the Parliament can choose to 
impose a different type of procedure or other pre-conditions such as consultation or the 
preparation of supporting reports. “  
(Page 6 paragraph 6 http://www.parliament.scot/S5_Delegated_Powers/Guide_to_SSIs.pdf) 

 

 

http://www.parliament.scot/S5_Delegated_Powers/Guide_to_SSIs.pdf
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2. The Bill proposes that the Scottish social security system will be based on the 

following seven principles: 

 Social security is an investment in the people of Scotland. 

 Social security is a human right. It is essential to accessing other 

human rights. 

 Respect for the dignity of individuals is at the heart of the Scottish 

social security system.  

 The Scottish Government has a role in making sure that people are 

given the social security assistance they are eligible for.  

 The Scottish social security system will be designed with the people of 

Scotland, and based on evidence.  

 The Scottish social security system should always be trying to improve. 

Any changes should put the needs of those who require social security 

first.  

 The Scottish social security system is efficient and delivers value for 

money.  

Q. What are your views on these principles and this approach? Please   

explain the reason for your answer. 

 

We welcome these principles and the commitment to have these include 

within the legislation. 

 

Q. Are there other principles you would like to see included? 

 

It would be good to have a commitment to increasing the value of benefits annually 

in line with real costs face by those claiming the benefits. 

 

 

3. The Bill proposes that there will be a publicly available social security ‘charter’. 

This will say how the Scottish Government will put the seven principles above 

into practice. It will also say what is expected from people claiming benefits. A 

report on the charter will be produced by the Scottish Government each year. 
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Q. Do you agree with the idea of the charter? Please explain the reason for 

your answer. 

Yes. A public charter will be in a self-contained document and will be visible to 

many more people than would choose to read the regulations. It presents a clear 

statement of intent that both claimant and staff within the system can see. The 

Charter (or summary of) should be prominently displayed in all offices for social 

security staff and also in public areas for members of the public.  

 

 

Q. Is there anything specific you would like to see in this charter? 

 

What people can expect from the service 

A commitment to the principals contained within the Bill 

How the service will be delivered  

How to make contact if something is not right or has gone wrong 

 

4. The Bill proposes rules for social security which say: 

 how decisions are made and when they can be changed 

 how to apply and what information people have to provide 

 how decisions can be challenged 

 when overpayments must be repaid 

 what criminal offences will be created relating to benefits. 

Q. Do you have any comments on these rules? 

Determinations (Chapter 3) 

We do not need a new set of labels for the decision making process, there is nothing 

wrong with the word ‘decision’, and this is widely understood by those claiming 

benefits. It would also avoid introducing confusion as we will still be referring to 

decisions in other areas of benefit entitlement. If we require something more formal 

for the written document then refer to it as a ‘Decision Notice’ 

Re-determinations (S23) 

There is no need for the redetermination process, this appears to be no more than a 

renamed version of the UK Government Mandatory Reconsideration (MR) which has 

been frequently criticised as a barrier to establishing appeal rights. For many the MR 

s802115
Typewritten Text
SC/S5/17/18/3



CALL FOR EVIDENCE RESPONSE FORM 

process is mistaken for an appeal and claimants having had two negative decision 

do not have confidence that a further appeal will deliver a different outcome. It also 

introduces into the process an unnecessary delay.  

Prior to introduction of MR it had long been the case within DWP benefits that where 

someone lodged an appeal there was a provision that enabled the decision maker to 

make correction or more favourable decision which may avoid the need for appeal. 

In the absence of a more favourable decision that matter will proceed to an appeal. 

This was a simpler and quicker process and one which should be applied to the 

devolved benefits. 

In the recent Upper Tribunal Decision CE/766/2016 the barrier to appeal imposed by 

a refusal to carry out a late MR is considered to be unlawful.  

The Scottish Government should distance itself from the much criticised MR 

process. If the re-determination process it to be part of the bill then there needs to be 

a provision for allowing a late request and for this not to fall foul of the deficiencies of 

the MR process with regard to accessing an appeal.  

 

 

Overpayments (Chapter 4) 

The proposed rules for recovery of overpayments does not take into consideration 

that some overpayments are made by official error and are not attributable to the 

claimant having misrepresented or failed to disclose material facts. Our position is 

that any such overpayment should not be recoverable. The test for whether or not a 

payment is recoverable should be the same as it is with the DWP benefits that are 

being devolved i.e. did the claimant either fail to disclose a material fact or did they 

misrepresent the facts. There has been considerable case law in this area and as 

such the principles are well-established.  

Scottish Government might consider that by having a tribunal examine whether or 

not there has been a misrepresentation or failure to disclose in relation to an 

overpayment could inform any decisions to proceed to prosecute an offence. This 

may prevent some cases having to be heard in court to establish the same facts. 

The intention to take a claimant’s financial circumstances into consideration is a 

welcome new provision. 
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Offences (Chapter 5) 

Is the current law of Fraud not sufficiently adequate to prosecute those who make 

false claims for benefit? If so it is unnecessary to introduce further laws for the 

Scottish benefits. This will send out a message that existing laws are inadequate or 

that the Scottish Government wants to draw special attention to illegal benefit claims. 

This may undermine the principles set out in section one as it may perpetuate the 

myth that many benefit claimants are receiving benefits that they are not entitled to. 

The declaration that all claimants will sign at the end of the form can continue to 

state that making a false declaration is a crime and may lead to criminal prosecution. 

The level of fines and imprisonment stated in the Bill mirror the penalties that are 

currently available to the courts in fraud cases. 

 

Obligation to Provide Information (S30) 

Where a person does not provide information requested then a decision should be 

made on the available evidence rather than simply a decision that they fail to meet 

the eligibility rules. While this may amount to the same effective decision in many 

cases there may be some where there is in fact sufficient evidence to make an 

award. 

Placing a requirement to provide information including a report that may not exist at 

the time of the request is made may place an obligation that is impossible to 

complete. Patients do not always get copies of specialist reports sometimes these 

are only provided to the GP. Furthermore if the failure to produce the report in such 

circumstances proceeded to an automatic decision on no entitlement then this would 

be an unintended consequence. 

 

 

5. The Scottish Government will take over responsibility for some current benefits. 

The Bill does not explain how they will work in detail. This will be set out in 

Regulations at a later date. The current benefits which will be  run by the Scottish 

Government are: 

 disability assistance (including disability living allowance, personal 

independence payment, attendance allowance and severe disablement 

allowance) 

 carer’s allowance 

 winter fuel payments 

 industrial injuries disablement benefit 

 cold weather payments 

 funeral payments  
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 sure start maternity grants  

Q. What are your thoughts on the schedules in the bill in regard to these 

benefits? 

The schedules follow a repetitive format, a basic form of entitlement then scope to 

expand the conditions of entitlement followed by further criteria and give very broad 

powers to the ministers to create the regulations. As the detail will be contained 

within the regulations it is not possible to speculate what they may contain. As stated 

earlier it iks important that there is scope to comment on the regulations so that they 

can be amended if required. 

Sections 11 to 18 all make reference to payments which may or may not be in cash. 

While we do not have an objection to having the power to enable imaginative future 

arrangements we are keen to see claimants have the choice of how they use their 

entitlement. 

There is reference to possible payment for industrial injuries and disability benefits 

as lumps sum payments in some circumstances. Receipt of both of these as weekly 

benefits serve as an exemption to the UK benefit cap. It is important to ensure that 

any lump sum payments bring about the same protection for the same period as a 

weekly benefit.  

It is also important that payment by lump sum does not interfere with entitlement to 

carer’s allowance.  

 

6. The Bill proposes that a new type of short-term assistance will be introduced. 

This will be for someone who is challenging a decision to stop or reduce a 

Scottish benefit.  

Q. What are your views on this proposal?  

This is a welcome proposal which should protect individuals where benefit has been 

withdrawn and they disagree with that decision and want to pursue this through 

redetermination and appeal process. 

 

7. The Bill includes the power for the Scottish Government to be able to top up 

‘reserved’ benefits (ones controlled by the UK Government), but does not say 

how these will be used. The Scottish Government also has the power to create 

new benefits. This is not included in the bill. 
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Q. Do you agree with these proposals? 

With regard to the power to top up reserved benefits the bill only enables the 

creation of regulations. The details will be contained within the regulations and it is 

not possible to speculate what they may contain. 

It seems odd that no such similar enabling provision is include with regard to creating 

new benefits even if there is no intention to create any new benefits at this time. 

 

 

8. The Bill proposes that carer’s allowance should be increased as soon as possible 

to the level of jobseeker’s allowance (from £62.10 to £73.10 a week). 

Q. What are your thoughts on this proposal? 

This is a reasonable proposal. It is however important that all carers are treated 

equally and do not miss out through technicality.  

For example: Two pensioners both claim carers allowance for looking after another 
person.  

Pensioner A gets their State Pension which is paid at a rate higher than Cares 
allowance. As you can only receive the one that is paid at the higher rate they will 
not be paid Cares Allowance they will only receive the Retirement Pension but are 
advised of an underlying entitlement to Cares Allowance.  

Pensioner B Has not paid having paid sufficient National Insurance Contributions 
and only has an entitlement to a small Retirement Pension below the level of Carers 
Allowance. They will be paid the Carers Allowance as it is the higher amount. 

Assuming no other income in both cases they will qualify for a top up of Pension 

Credit which will include a Carer’s Premium, both pensioner will have exactly the 

same amount of money and both will be regarded as carers by DWP. However only 

the one who actually receives the Cares Allowance will satisfy the rules for the 

proposed carers supplement.  

The rules as they stand do not recognise underlying entitlement to Carer’s 

Allowance. 

9. The Bill proposes that discretionary housing payments continue as they are. They 

will still be paid by local authorities. The Bill does not require any local authority to 

have a discretionary housing payments scheme but if they do, they must follow 

Scottish Government guidance on running it. 

 

Q. Do you agree that discretionary housing payments should continue largely 

as they are?   
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DHPs should continue and it should be mandatory for all Scottish councils to 

distribute them. There should be a common framework preferably in legislation to 

ensure consistency across Scotland.  

 

Q. Do you have any other views on the proposals for discretionary housing 

payments? 

Whist we recognise the importance of discretionary housing payments, particularly in 
relation to the Bedroom Tax, we do not support the general principle of discretionary 
payments as this creates winners / losers and a post code lottery. 
 
We support a scheme that lays out the criteria for awards in regulations which can 
be applied nationally. Such regulations should also contain an appeals process. 
 
In the absence of a regulated fund what we have two distinct discretionary schemes; 
the Scottish Welfare Fund and DHPs. Both are administered by local authorities and 
there is merit in bringing these into one single process. This would avoid claimants 
having to work our which is the correct support for them to apply for. Linkage to SWF 
could then bring the SPSO appeal process into play for DHP as there currently is no 
DHP appeal process. 
 

10. Q. Is there anything else you want to tell us about this Bill? 

1 An interim provision has been included to assist cares in recognition that the 

replacement benefits will be a few years away. There should also be an interim 

provision for people in Scotland who are currently receiving DLA so as to prevent 

them being re assessed under the PIP rules and the risk of losing benefit. This 

should also be applied to avoid those turning age16 having to end their DLA and 

claim PIP. A possible solution would be to adopt the current DLA regulations as they 

stand from UK government as “Interim DLA Scotland Provisions” with no further 

person being required to undergo the PIP reassessment. This would prevent people 

from potentially losing some entitlement under an unnecessary transition to PIP only 

to have some benefit restored under what will hopefully be more favourable Scottish 

disability benefit rules. 

Also the fact that the money for this is going to be linked to the level of benefits in 

England and Wales, this introduces financial risk and as a consequence will limit the 

opportunity to be imaginative etc.   

 

Richard Gass 

Rights Advice Scotland 

richard.gass@rascot.org.uk 

23 August 2017 
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Citizens Advice Scotland response 
Social Security (Scotland) Bill 
Social Security Committee 
August 2017 

 
Citizens Advice Scotland (CAS), our 61 member Citizen Advice Bureaux (CAB), the 
Citizen Advice consumer helpline, and the Extra Help Unit, form Scotland’s largest 
independent advice network.  Advice provided by our service is free, independent, 
confidential, impartial and available to everyone.  Our self-help website Advice for 
Scotland provides information on rights and helps people solve their problems. 
 
In 2015/16 the Citizens Advice network in Scotland helped over 310,000 clients in 
Scotland alone and dealt with over one million advice issues.  With support from the 
network clients had financial gains of over £120 million and our Scottish self-help 
website Advice for Scotland received over 4 million unique page views. 
 
Citizens Advice Scotland welcomes the opportunity to provide evidence to the 
Committee’s inquiry. The devolution of social security powers is an extremely 
significant development in the history of the Scottish Parliament and represents a 
unique opportunity to create a new system that has the potential to make a positive 
difference for tens of thousands of Scotland’s citizens.  
 
In 2016/17, Scotland’s CAB network provided advice on 94,301 new issues relating 
to the benefits being devolved, representing 37% of benefits advice given, or 16% of 
all advice given by Scotland’s citizens advice bureaux in that year. CAS has provided 
a substantial body of evidence based on CAB clients and advisers’ daily experiences 
of engaging with the current system, together with their priorities for the new Scottish 
system.1 We look forward to continuing to work with the Scottish Parliament and 
Scottish Government to ensure the new system is fair, equal and responsive with 
Scotland’s citizens at the heart of it. 

 
Key points 
 

 CAS believes there are a number of areas that could be included on the face 
of the Bill as opposed to being left to Regulations and guidance. Examples of 
this include details of the complaints and redress process for the new system; 
details of common residency requirements for the new system; further details 
of how decisions are communicated to them; and details of peoples’ right to 
access independent advice and advocacy. 

 

 Given the level of detailed scrutiny of Regulations required, and the 
importance of these, CAS would recommend that an equivalent body (or 
bodies) to the existing UK Social Security Advisory Committee should be an 
essential feature of the new system. 

 

                                                           
1
 A New Future for Social Security: Consultation on Social Security in Scotland – Response from 

Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-social-security-
system-scotland-consultation-new-powers 

http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
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 The system of redeterminations and appeals could be improved by making it 
one seamless process from the perspective of the claimant. In our view, the 
best way to do this is to have the review decision passed directly from the 
Agency to the Scottish Tribunals Service, rather than the claimant having to 
lodge an appeal themselves. 

 

 CAS believes that the Bill should include a duty on Scottish Ministers to make 
provision for access to free, confidential and independent benefits advice. 
Additionally, the Ministers should also be required to ensure that the advice 
sector is adequately resourced to provide any advice needed through this 
provision. This would help support people to understand and secure their 
rights in the new system, and to maximise take-up of the devolved benefits. 

 

 The Bill would appear to make provision for overpayments as a result of an 
error by the Scottish Social Security Agency to be repaid by the claimant, 
which is of concern to CAS. Where the error was made by the Agency, and 
has led to an underpayment or an overpayment the Agency should pay the 
claimant any underpayment or backdate the payments accordingly, and the 
claimant should not be required to repay the overpaid benefit. 

 

 Whilst CAS agrees that people are offered the option of direct deductions 
from benefit to repay debt, we recommend that they should not be deducted 
at more than 10% of their total benefit entitlement. 

 

 Whilst CAS agrees that the new social security system should offer the option 
of providing goods or cash, we would be supportive of clarification within the 
Bill that people will always be given a choice of cash payments, even if an in-
kind option is offered. 

 

 A common system for uprating the values of devolved benefits may be an 
area more suitable for the face of the Bill than in regulations. CAS would 
recommend devolved benefits are uprated in line with inflation as measured 
by the Retail Prices Index (RPI) as a base, with additional uprating based on 
the annual increase in particular costs that the benefit is intended to meet the 
cost of. 

 
1. The Bill aims to provide a framework for the creation of the Scottish social 
security system. In addition the Scottish Government has chosen to put most 
of the rules about the new benefits in Regulations. It believes that putting the 
rules in Regulations will make things clearer and less confusing. Parliament 
cannot change Regulations, only approve or reject them. The Scottish 
Government intends to develop Regulations with external help. Do you have 
any views on this approach? 
 
Citizens Advice Scotland accepts the Scottish Government’s view that setting out 
some of the rules for the new benefits should be made in Regulations. Much of the 
important detail affecting the operation of the social security system is contained in 
regulations and guidance which are regularly issued and updated. In consultation 
with CAB advisers there was consensus that the impact of the new Scottish system 
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on the need for social security advice provision would not be fully known until 
regulations and guidance are published. 
 
However, it is not necessarily the case that all the detail must be made in 
Regulations. Details of eligibility and operation of many of the reserved benefits are 
included in primary legislation – for instance, the Welfare Reform Act 2012 goes into 
a reasonable level of detail about the rules for Universal Credit and Personal 
Independence Payment.2  CAS is of the view that more detail around the eligibility 
and operation of the benefits should be included in the primary legislation. 
 
As detailed elsewhere in this evidence, CAS believes there are a number of areas 
that could be included on the face of the Bill as opposed to being left to Regulations 
and guidance. Examples of this include details of the complaints and redress 
process for the new system; details of common residency requirements for the new 
system; further details of how decisions are communicated to them; and details of 
people’s right to access independent advice and advocacy.  
 
There is also no provision in the Bill for equivalents of two current advisory bodies 
that exist at UK level – the Social Security Advisory Committee (SSAC) and the 
Industrial Injuries Advisory Council (IIAC).  These existing bodies will not be 
permitted to advise on aspects of the Scottish social security system. Citizens Advice 
Scotland believes that they play a crucial role in the current UK system, and 
recommend their functions should be performed by independent bodies in Scotland, 
particularly given the amount of detail intended to be contained in Regulations rather 
than in the Bill itself. 
 
The SSAC regularly issues calls for evidence on areas covered by regulations, which 
enables full analysis of the impact of changes in areas such as waiting days3 and 
temporary absence regulations4. It also has the ability to produce reports and 
recommendations on its own initiative, such as on decision making and mandatory 
reconsideration5.  
 
Whilst the UK Government is not bound to follow the recommendations made by the 
SSAC, it allows the full impact of changes to regulations to be known and taken into 
account. For instance, as raised in evidence, the increase in ‘waiting days’ for 
Universal Credit led to an increase in CAB clients who were left without income for 
an extended period and required a referral for a food parcel6. 
 

                                                           
2
 Welfare Reform Act 2012 - http://www.legislation.gov.uk/ukpga/2012/5/contents/enacted  

3
 Consultation response on Universal Credit Waiting Days – Citizens Advice Scotland, October 2014 

http://www.cas.org.uk/publications/consultation-response-universal-credit-waiting-days  
4
 CAS response to consultation on changes to Housing Benefit and Pension Credit temporary 

absence regulations – Citizens Advice Scotland, February 2016 
http://www.cas.org.uk/publications/cas-response-consultation-changes-housing-benefit-and-pension-
credit-temporary-absence  
5
 CAS response to consultation on Decision Making and Mandatory Reconsideration – Citizens 

Advice Scotland, March 2016 http://www.cas.org.uk/publications/social-security-advisory-committee-
consultation-decision-making-and-mandatory  
6
 Learning From Testing Times: Early Evidence of the Impact of Universal Credit in Scotland’s CAB 

Network – Citizens Advice Scotland, June 2016 http://www.cas.org.uk/publications/social-security-
advisory-committee-consultation-decision-making-and-mandatory  

http://www.legislation.gov.uk/ukpga/2012/5/contents/enacted
http://www.cas.org.uk/publications/consultation-response-universal-credit-waiting-days
http://www.cas.org.uk/publications/cas-response-consultation-changes-housing-benefit-and-pension-credit-temporary-absence
http://www.cas.org.uk/publications/cas-response-consultation-changes-housing-benefit-and-pension-credit-temporary-absence
http://www.cas.org.uk/publications/social-security-advisory-committee-consultation-decision-making-and-mandatory
http://www.cas.org.uk/publications/social-security-advisory-committee-consultation-decision-making-and-mandatory
http://www.cas.org.uk/publications/social-security-advisory-committee-consultation-decision-making-and-mandatory
http://www.cas.org.uk/publications/social-security-advisory-committee-consultation-decision-making-and-mandatory
s802115
Typewritten Text
SC/S5/17/18/3



4 
 

This level of detailed scrutiny of regulations is likely to be beyond the resources or 
specific expertise of the Scottish Parliament’s Committees. Given that seemingly 
small changes to regulations can leave large numbers of people with a substantial 
reduction in their income, CAS would recommend that an equivalent body (or 
bodies) to the SSAC should be an essential feature of the new system. 
 
Establishing the role of the bodies in statute would guarantee their independence 
from government, allowing them to bring constructive criticism and challenge if 
needs be. CAS would envisage both as permanent bodies, which would also indicate 
a need for a statutory underpinning. 
 
CAS would recommend that the existing functions of SSAC are reflected in the Bill, 
establishing in statute an independent expert body to provide advice to the Scottish 
Government on the development and drafting of regulations. We would also 
recommend that relevant Scottish Parliament Committees (currently the Social 
Security Committee and the Delegated Powers and Law Reform Committee) be 
permitted to make referrals to an independent expert body to allow advice to be 
provided on regulations to aid the Parliamentary scrutiny process. It may be 
desirable for more than one body to fulfil these different functions. 
 
Mindful of the likelihood that a large amount of secondary legislation will quickly 
follow the passage of the Bill, CAS would also recommend interim arrangements are 
made to allow advice and scrutiny on the draft regulations ahead of the passage of 
the Bill. This would also allow the bodies to be established on a formal basis quickly 
after the passage of the Bill. 
 
Given the challenges in developing a new Scottish social security system, CAS 
would support recommendations made by other organisations for an independent 
review of the operation of the Act, the new system and structure of the benefits after 
three years of the system being in operation.7 This should ensure that longer-term 
development of the benefits continues to take place, and may present an opportunity 
for some regulations to be incorporated into the Act. 
 
2. The Bill proposes that the Scottish social security system will be based 
on…seven principles. What are your views on these principles and this 
approach? Please explain the reason for your answer. 
 
CAS believes that the legislation should state overarching guiding principles to 
ensure that these form the foundations of the new system.  These principles, to be 
effective in practice, will then need expanded on in more detail within a Charter or 
Regulations, for instance to define what ‘dignity’ and ‘respect’ mean in practice. 
 

                                                           
7
 Response to A New Future for Social Security in Scotland: Consultation on Social Security in 

Scotland – Disability Agenda Scotland, October 2016 
http://www.disabilityagenda.scot/images/das_documents/DAS-response-to-scot-social-security-
consultation-FINALversion.pdf  
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CAS agrees that all seven of the Scottish Government’s proposed principles should 
be placed in legislation. In our response to the Scottish Government’s consultation8, 
CAS welcomed the (then) five principles, and we also support those subsequently 
announced. As a service which helps people to claim all the financial support they 
are entitled to, CAS welcomes the recognition of the Scottish Government’s role in 
making sure people are given the social security assistance they are entitled to, 
although this needs to become meaningful in practice as well as principle. We also 
welcome the recognition of social security as a human right. Further consideration 
should be given to how this can be reflected throughout the design and development 
of the new system. 
 
For incorporating respect within the guiding principles (including that claimants 
should be treated with dignity and respect) a similar approach should be taken to 
that within the Tribunals (Scotland) Act 2014.  Scottish Ministers should be under a 
duty to have regard to the principles when exercising their regulation-making 
functions concerning social security in Scotland.  
 
Are there other principles you would like to see included? 
 
CAS has suggested two further principles that should be included within the 
legislation: 
 

 The system should be accessible and fair 
 

 Procedures, decision making, and reviews should be handled quickly and 
effectively 

 
These additional principles would reflect those currently set out under the Tribunals 
(Scotland) Act 2014.  Section 12 of the 2014 Act states that proceedings before the 
Scottish Tribunals are to be accessible and fair, and handled quickly and effectively.  
Scottish Ministers are under a duty to have regard to these principles in exercising 
their regulation-making functions under the Act.  The Lord President and the 
President of Tribunals are under the same duty but in relation to exercising their 
leadership functions under the Act. 
 
3. The Bill proposes that there will be a publicly available social security 
‘charter’. This will say how the Scottish Government will put the seven 
principles above into practice. It will also say what is expected from people 
claiming benefits. A report on the charter will be produced by the Scottish 
Government each year. Do you agree with the idea of the charter? Please 
explain the reason for your answer. 
 
These principles, to be effective in practice, will then need expanded on in more 
detail within a Charter.  The Charter can contain a level of detail that may not be 
appropriate for primary legislation.  In addition the Charter is far more likely to be 
accessible to claimants for the purposes of understanding their rights and feeling 

                                                           
8
 A New Future for Social Security: Consultation on Social Security in Scotland – Response from 

Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-social-security-
system-scotland-consultation-new-powers  
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empowered to challenge substandard service delivery and seek redress where 
appropriate. 
 
CAS believes that the most important role of the Charter is to embed the principles 
into the system to empower claimants to challenge substandard service and seek 
redress, and to train all staff who come into contact with claimants. Whilst the 
requirement that Ministers produce an annual report to Parliament on the 
performance of the social security system is welcome, it is important that the Charter 
fulfils the important role as outlined above, rather than becoming a ‘performance 
framework’ for the new system. 
 
The most important factor regarding the Charter is ensuring that it is “not just words”. 
CAB advisers and clients were on the whole supportive of the idea that the charter 
would include both rights and responsibilities and would be aimed at both users of 
the system and those providing services. However, they did raise concerns about 
how this would work in practice, and were keen that the system would be designed 
and delivered with these principles in mind, to ensure that the social security charter 
would not be “just words on a page”. 
 
The Charter must strengthen the guiding principles by helping to embed them into 
the system in a practical sense.  The Charter should be used for training all staff who 
will come into contact with claimants, to ensure they are aware of the rights and 
responsibilities of all parties involved, and to ensure they undertake, from the outset, 
to provide people with a respectful and dignified service where their rights will be 
respected. With that in mind, the Committee and Scottish Government may wish to 
consider whether it would be appropriate to give the rights outlined in the Charter a 
further statutory underpinning. 
   
To empower claimants the Charter must be clear, accessible, and well-advertised.  
Claimants who do not receive the service they are entitled to should be able to use 
the Charter as an effective foundation from which to challenge substandard service 
and seek redress.  Empowering claimants is in the best interests of the whole 
system.  Empowered claimants help to ensure that where service falls short of the 
necessary standard, the affected individual is empowered to challenge this due to 
knowledge of their rights.  This in turn helps to ensure that a high quality level of 
service delivery is maintained. 
 
CAS believes the Charter should be produced by an advisory group which includes 
robust representation of system users, which can in part come from organisations 
with experience and expertise in supporting and representing those users.   
 
It is essential that the views of those who interact with the current social security 
system on a frequent basis are at the heart of the development of the Charter.  
Therefore the advisory group must consult closely with current and potential users of 
the social security system from the outset, and continue this engagement throughout 
the entire process.  A wider group of interested parties could be invited to provide 
feedback on a draft Charter further into the drafting process. 
 
CAS believes the Charter will be strongest if it encompasses all parties involved in 
the social security system, rather than being solely aimed at claimants.  CAS 
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welcomes the Scottish Government’s desire to bring about a cultural change within 
the new system, and to embed dignity and respect at its heart.  For this to be 
effective in practice, all parties involved need to take this principled approach.  
Therefore the Charter will need to apply to claimants, recipients, medical assessors, 
decision makers, and service providers.  This supports CAS’s stance that the 
Charter should include both rights and responsibilities, similar to the Charter of 
Patients’ Rights and Responsibilities. 
 
CAS also believes that the users of the system should be involved in the reporting of 
how the Charter has been fulfilled in practice, rather than a self-assessment by the 
Scottish Government, which would appear to be case from the wording of the Bill. 
 
Is there anything specific you would like to see in this charter? 
  
CAS’s suggestions for what might be included in a charter are included as Appendix 
A. This is a summary of more than 165 ideas from 65 CAB advisers and clients that 
CAS consulted with between August and October 2016. This list is not intended to 
be comprehensive, but it does represent the views of those who interact with the 
current social security system on a frequent basis.  
 
Provided with an extract of the NHS Patients’ Charter, advisers were supportive of 
the idea that the social security charter would be similar in content and style. As 
detailed above, advisers and clients were on the whole supportive of the idea that 
the charter would include both rights and responsibilities and would be aimed at both 
users of the system and those providing services, but did raise concerns that the 
social security charter should not be “just words on a page”. 
 
4. The Bill proposes rules for social security which say: how decisions are 
made and when they can be changed, how to apply and what information 
people have to provide, how decisions can be challenged, when overpayments 
must be repaid, what criminal offences will be created relating to benefits. Do 
you have any comments on these rules? 
 
Delivering dignity and respect in practice 
 
As outlined elsewhere in this response, CAS welcomes the principles of dignity and 
respect underpinning the new system. It is vital that these are delivered in practice, 
through a range of actions. Some of these will not require legislation, such as 
fostering a dignified and respectful culture at every level of governance and 
management, and providing adequate resources for training. However, the Bill could 
make provision for claimants to be given a choice of communication methods with 
the Agency including face-to-face contact. 
 
In addition, the Bill could set out rules for communicating with people, including 
ensuring that benefit claim forms are in clear, accessible language, and come 
accompanied by guidance on how to complete the form; and that written 
communications should be individualised, written in clear, plain English, avoiding 
medical jargon, legalistic language and abbreviations. There should also be an 
acknowledgement immediately sent when any benefit claim has been received with 
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reasonable and realistic timescales that someone can expect their claim to be dealt 
with included. 
 
Redeterminations and appeals 
 
CAS recommends that the new Scottish Social Security system should include an 
internal review process in order to reduce the demand on the appeals service, and to 
help claimants to receive the right decision and have their issues resolved as quickly 
as possible. However, this internal review process should differ in a number of ways 
from the current mandatory reconsideration process, which can discourage people 
from appealing entirely, effectively preventing the right to an independent appeal and 
acting as a barrier to justice. 
 
The best way to reduce demand on both the internal review process and the appeals 
process is by improving the accuracy of initial decisions, including analysis of 
claimant feedback and a well-designed complaints process. 
 
As discussed elsewhere in this response, CAS welcomes the introduction of the 
Short Term Allowance, which will continue payments through the review and appeal 
process for people who are in receipt of the benefits in question. However, there are 
two further key ways in which the new system could be particularly improved through 
the Bill. 
 
Section 24 (5) of the Bill makes provision for statutory timescales to be introduced 
within which the review must be carried out, to be made in regulations. Avoiding the 
lengthy delays that have dogged the current Mandatory Reconsideration process is 
key to improving the new system. CAS would consider that placing the timescale on 
the face of the Bill, rather than in regulations would strengthen people’s rights and 
provide a clearer target. We have recommended previously that a reasonable time 
period would be six weeks for the submission of further evidence, with no more than 
four weeks for the decision to be made.9   
 
Additionally, the system of redeterminations and appeals could be improved by 
making it one seamless process from the perspective of the claimant. In our view, 
the best way to do this is to have the review decision passed directly from the 
Agency to the Scottish Tribunals Service, rather than the claimant having to lodge an 
appeal themselves. The complexity of the current system of reconsiderations and 
appeals has the potential to deter people from appealing and act as a barrier to 
justice. Part of the problem is that the claimant must have their decision 
reconsidered internally by the Department, and then, if they disagree with the 
reviewed decision, undergo the additional step of lodging an appeal. An example of 
how the system could reduce the perception of complexity and appear as a single 
process is included as Appendix C. 
 
  

                                                           
9
 For further information about timescales for review and appeals, see pages 197 – 199 of A New 

Future for Social Security: Consultation on Social Security in Scotland – Response from Citizens 
Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-social-security-system-
scotland-consultation-new-powers 
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Independent advice and independent advocacy 
 
Independent advice plays a key role in a well-functioning social security system, 
including support with entitlement, take-up, applications, complaints, appeals, access 
to information, outreach and continuous improvement. The development of the new 
Scottish Security System offers a unique opportunity to harness and support the key 
role of independent advice in Scotland, both to ensure access to quality independent 
advice through citizens advice bureaux, but also to support the aims of the new 
system.  
 
Issues relating to benefits and tax credits are the most common area of advice 
provided by citizens advice bureaux, with over 253,000 new issues advised on in 
Scotland in 2016/17, representing 43% of their work. This equates to 970 new 
benefit issues for each working day of the year.  
 
In order to continue this role, sustainable, reliable and long-term funding must be in 
place to ensure that the existing CAB infrastructure of advice, outreach and 
partnerships continues to support the people across Scotland that rely on it. Given 
the central importance of citizens advice bureaux and other independent advice 
providers to the current social security system, it is essential that this role is built into 
the development of a new Scottish system.10  
 
CAS believes that the Bill should include a duty on Scottish Ministers to make 
provision for access to free, confidential and independent benefits advice. 
Additionally, the Ministers should also be required to ensure that the advice sector is 
adequately resourced to provide any advice needed through this provision. This 
would help support people to understand and secure their rights in the new system, 
and to maximise take-up of the devolved benefits.  
 
We would also recommend that there should be a statutory requirement to make 
people aware in communications that they can get help from independent advice at 
key points of the system, such as when making a claim, when receiving a decision, 
in communications around appeals, and in situations where an overpayment occurs. 
 
Independent advocacy also plays a crucial role in a well-functioning system 
particularly those with specific needs and vulnerabilities. CAS would also support a 
statutory duty to provide independent advocacy to those who need it. It is important 
to recognise that independent advocacy is different to independent advice, and that 
advocacy is most effective when it is undertaken in partnership with independent 
advice services. 
 
Overpayments 
 
The Bill would appear to make provision for overpayments as a result of an error by 
the Scottish Social Security Agency to be repaid by the claimant, which is of concern 
to CAS. Where the error was made by the Agency, and has led to an underpayment 

                                                           
10

 For further information about the role of independent advice in the new system, see pages 169 - 

182 of A New Future for Social Security: Consultation on Social Security in Scotland – Response from 
Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-social-security-
system-scotland-consultation-new-powers 
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or an overpayment the Agency should pay the claimant any underpayment or 
backdate the payments accordingly, and the claimant should not be required to 
repay the overpaid benefit. This has been common practice for social security 
benefits prior to the introduction of Universal Credit, and not only would CAS 
consider it to be unfair that someone was penalised for an error they were not 
responsible for, collection of the debt can lead to hardship for individuals. 
 
The Policy Memorandum accompanying the Bill proposes that “where overpayments 
are made as a result of agency error, they will not be pursued, unless under 
exceptional circumstances such as a very large and obvious overpayment.”11 This is 
more welcome, though CAS would consider that large and obvious overpayments 
would either count as claimant error (if it was so obvious that they should have 
notified the Agency but did not do so), or would be so large as to be unfair to pursue 
from someone on a low income. In any event, CAS recommends that the Bill is 
amended to provide clarity and certainty that people will not be pursued for 
overpayments as a result of official error, regardless of how large the overpayment 
was. 
 
In terms of debt recovery and overpayment, CAS recommends a tiered approach to 
investigating the circumstances (included as Appendix D), and recommends that 
people are offered the option of direct deductions from benefit to repay debt. 
However, given previous experience of direct deductions being taken at an 
unaffordable rate, CAS recommends that they should never be deducted at more 
than 10% of their total benefit entitlement. The Scottish Government must work 
closely with the DWP to ensure that an individual is not in financial hardship due to 
overpayments being recovered from reserved benefits and devolved benefits 
simultaneously.12 
 
Complaints and redress 
 
Whilst the Bill sets out procedures for redeterminations and appeals, it is silent on 
people’s right to complain about poor service, or where they feel that they have not 
been treated with dignity and respect. CAS would recommend that the Bill should 
guarantee people’s right to complain without prejudicing their claim, clearly setting 
out how people can make a complaint and receive redress. In addition to making the 
process clearer, this would also strengthen the rights-based approach to the design 
of the system. Precedent for this type of approach can be found in the Patient Rights 
(Scotland) Act 2011. 
 
CAS agrees with the Scottish Government’s proposal to base the system around the 
existing Scottish Public Services Ombudsman’s Statement of Complaints Handling 
Principles. However it will be important to recognise when developing and 
implementing their CHP, to recognise the unique challenges faced by users of the 
social security system.  A new culture of complaints handling must be created within 
the Scottish social security system as part of an overall service that instils principles 

                                                           
11

 Policy Memorandum page 46 
12

 For more information about overpayments and debt recovery in the current system, see pages 211 
- 215 of A New Future for Social Security: Consultation on Social Security in Scotland – Response 
from Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-social-
security-system-scotland-consultation-new-powers 

http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
s802115
Typewritten Text
SC/S5/17/18/3



11 
 

of openness and trust in its users.  Many people coming into contact with the Agency 
are likely to have reservations about the system.  This could stem from prior 
experience of dealing with the wider social security system, or due to a number of 
other factors. 
   
Having a strong CHP that is user-focused, accessible, and effective has the potential 
to distinguish the new system, make a new start, and show users that the Agency 
genuinely wants to get it right. 
 
From consultation with CAB advisers, there are a number of barriers their clients 
face which discourage those clients from raising a complaint under the current social 
security system. These include: 
 

 ‘Biting the hand that feeds you’ – concern about their complaint influencing 
any pending decisions on benefits, being sanctioned, or complaining about 
frontline staff who they may have to continue to deal with. 

 

 ‘What’s the point’ – not feeling that anything would be gained from raising a 
complaint, not expecting to be listened to, or not wanting to prolong their 
dealings with the service. 

 

 Not knowing how to complain, having difficulty setting out their complaint 
comprehensively, or not wanting to ask the person who they wish to complain 
about how to access the complaints procedure. 

 
In addition to placing people’s right to make a complaint, and how complaints will be 
dealt with in the Bill, CAS also recommends that the Scottish Ministers: 
 

 Ensure that service complaints are proactively identified and handled by the 
Agency within all procedures, including internal reviews, without requiring the 
user to expressly ask to raise a separate service complaint 
 

 Establish a separate feedback/complaints service team that users can contact 
directly 
 

 Ensure all frontline staff are well trained on the complaint handling procedures 
 

 Publicise that current claims will not be prejudiced by providing service 
feedback 

 

 Provide information to users on the feedback/complaints procedure at every 
contact with the system.13 

 
  

                                                           
13

 For more information about complaints handling in the current, and new systems, see pages 183 - 
191 of A New Future for Social Security: Consultation on Social Security in Scotland – Response from 
Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-social-security-
system-scotland-consultation-new-powers 
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Choice of cash or payments in kind 
 
In the Bill, each benefit is described as ‘assistance (which may or may not take the 
form of money)’. Whilst CAS agrees that the new social security system should offer 
the option of providing goods or cash, the prevailing view amongst CAB advisers is 
that claimants should be offered a choice of goods or cash, but that it should always 
be a choice. CAS would be supportive of clarification within the Bill that people will 
always be given a choice of cash payments, even if an in-kind option is offered.  
 
A majority of adviser survey respondents – 60% - said that claimants should be 
provided with the choice of cash or goods. However concerns were raised in CAB 
client focus groups around a number of issues arising from giving goods in kind 
without a choice. These included concerns about a loss of dignity; causing stigma; 
risks of paying for services causing the social security budget being conflated with 
the budgets for the provision of local services and depriving individuals of income 
that could have been used for whatever the individual most needed. Flexibility allows 
for choice, but also allows claimants to live an independent life.  
 
Additionally, the Scottish Government should be wary of adopting a ‘one-size-fits-all’ 
approach to the provision of goods in place of cash. Instead, each benefit should be 
considered independently: what works well for one benefit will not necessarily work 
well for them all. For instance, whilst the popular Motability scheme should continue, 
this type of approach may not be appropriate for other benefits or in-kind options. 
 
Uprating 
 
A common system for uprating the values of devolved benefits may be an area more 
suitable for the face of the Bill than in regulations. CAS would recommend devolved 
benefits are uprated in line with inflation as measured by the Retail Prices Index 
(RPI) as a base, with additional uprating based on the annual increase in particular 
costs that the benefit is intended to meet the cost of. The following are examples of 
costs that could be used to trigger additional uprating. 
 

 Annual energy bills – Disability benefits, Carers benefits, Winter Fuel 
Payments, Cold Weather Payments. 

 

 Costs of funerals – Funeral Payments. 
 

 Fuel costs – Disability benefits and Carers benefits (due to additional 
transport costs being one of the key costs met by the benefit). 
 

 Average public transport costs - Disability benefits and Carers benefits (due to 
additional transport costs being one of the key costs met by the benefit). 

 
Residency 
 
A further area where common rules for the devolved benefits are required relates to 
residency requirements for making a claim. However, this area is not included in the 
Bill. To enable a consistent approach, it may be desirable to include these rules 
within the Bill, rather than in different sets of regulations. CAS recommends that 
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Scottish benefits are paid to individuals who are present and resident in Scotland. 
However, the definitions of presence and residence need to be suitably drafted to 
exclude, for example, those working offshore or overseas. Any habitual residence 
test that is applied to the devolved benefits should be common sense and if on 
balance of probability it seems that the individual is habitually resident, the requests 
on that individual to provide evidence should be reasonable and not overly 
onerous.14 
 
5. The Scottish Government will take over responsibility for some current 
benefits. The Bill does not explain how they will work in detail. This will be set 
out in Regulations at a later date. What are your thoughts on the schedules in 
the bill in regard to these benefits? 
 
The schedules set out areas where it is expected that regulations will be made for 
each benefit. Whilst full comment will not be possible on the detail until regulations 
are published, CAS would regard the following areas as high priorities to be covered 
in regulations. Comments regarding carer’s benefits can be found in our response to 
question 8, and comments on the design of other benefits can be found in our 
response to the Scottish Government’s consultation.15 
 
Disability benefits 
 
From consultation with several hundred CAB clients and advisers, the highest priority 
for the Scottish social security system was that the number of unnecessary medical 
assessments for disability benefits is substantially reduced by making the best use of 
existing evidence. There was an extremely clear view that the existing PIP 
assessment process was not working for clients, including not being treated with 
dignity or respect; poor quality of decision-making; charges for medical evidence; 
and people on DLA losing their award on reassessment. 
 
CAS has recommended in assessing people’s eligibility for disability benefits, much 
greater emphasis should be given to evidence from people who know the claimant, 
including health and other relevant professionals, carers and family members.16 
There should be a tiered approach to assessment, with a face-to-face assessment 
only carried out in a small number of cases either when a claimant requests one or it 
has not been possible to gather enough information to make a decision. If an 
individual’s condition or circumstances are unlikely to change, there should be no 
requirement for them to be re-assessed to continue receiving an award. Further 
information about this tiered approach to assessment can be found at Appendix E. 
 
In the minority of cases where face-to-face assessments might be required, CAS 
recommends that these are carried out by a public sector body, either the NHS or 

                                                           
14

 For more information about residency and cross-border issues in the new system, see pages 206 - 
210 of A New Future for Social Security: Consultation on Social Security in Scotland – Response from 
Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-social-security-
system-scotland-consultation-new-powers 
15

 A New Future for Social Security: Consultation on Social Security in Scotland – Response from 
Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-social-security-
system-scotland-consultation-new-powers 
16

 Burden of Proof: The role of medical evidence in the benefits system – Citizens Advice Scotland, 
June 2017 http://www.cas.org.uk/publications/burden-proof  

http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
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the Social Security Agency. There was a clear view amongst CAB clients and 
advisers that private companies should not have a role in assessments, due to the 
lack of specialist expertise, difficulties with the assessments requiring to be carried 
out in an inflexible ‘box-ticking’ manner, and due to a lack of clear lines of 
accountability in certain situations where it is unclear whether the DWP or contractor 
is responsible for particular actions. 
 
In terms of eligibility for disability benefits, CAS recommends that an independent 
panel should be set up to monitor and review the eligibility criteria for disability 
benefits. This panel should include disabled people and representative 
organisations. However, from evidence from CAB clients, a number of changes 
should be made at the outset of the new Scottish disability benefit being introduced, 
compared with the current eligibility requirements for Personal Independence 
Payment. 
 
The criteria for entitlement to the enhanced mobility component should be changed 
so that the relevant distance is increased from 20 metres to at least 50 metres, as 
was previously the case for DLA.  An additional lower rate for the daily living 
component should also be introduced. The current PIP descriptors and points 
system should be reviewed to enable the new system to operate more flexibly and 
be suitable for all disabilities and health conditions, particularly fluctuating conditions. 
In particular, criteria and descriptors should be developed that ensure that people 
with mental health conditions and learning disabilities are equally able to qualify as 
those with physical impairments.17 
 
Funeral Payments 
 
The growing issue of funeral poverty – people being unable to afford a dignified 
funeral for a loved one – has been a concern for CAS during the past three years. 
Our annual ‘Cost of Saying Goodbye’ analysis of funeral costs revealed an average 
basic cost of burial fees in Scotland to be £1,363, with a £1,500 difference between 
the most and least expensive council areas.18 
 
Whilst not the only solution, CAS would welcome any changes to the administration 
of the payment which would: 
 

 Give certainty to the amount being paid allowing bereaved families to be 
certain of what will/will not be covered. 

 A quicker decision or decision in principle that will give funeral directors and 
families the confidence they will receive financial support and allow funerals to 
proceed at the speed the family want. 

                                                           
17

 For detailed information about CAB clients’ experience of the current disability system and 
proposals for improvements, see pages 60 - 113 of A New Future for Social Security: Consultation on 
Social Security in Scotland – Response from Citizens Advice Scotland, October 2016 
http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-
powers 
18

 The Cost of Saying Goodbye 2016 – Citizens Advice Scotland, September 2016 
http://www.cas.org.uk/publications/cost-saying-goodbye-2016  

http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
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 More clearly defined criteria in order to ensure that applicants have greater 
certainty. This would reduce the number of unsuccessful applications, which 
is high at present. 

 Reducing the need for, or alternatively the ability to refund once the grant 
cleared, deposits which we know cause families substantial concern and 
anxiety in trying to afford. 

 Any fast-tracking for those with terminal illnesses to have arrangements in 
place before they die to better allow them to plan their own funeral should 
they wish. 

 
Specifically we would welcome fixed payment amount rewards and the removal of 
the need to check family relationships which we believe are the two most onerous 
parts of the current DWP benefit.19 
 
6. The Bill proposes that a new type of short-term assistance will be 
introduced. This will be for someone who is challenging a decision to stop or 
reduce a Scottish benefit. What are your views on this proposal? 
 
Citizens Advice Scotland warmly welcomes the introduction of the Short Term 
Allowance, which will address a major concern regarding the current mandatory 
reconsideration process. We would recommend this new form of support is 
automatically awarded rather than needing to be separately applied for, and should 
not require to be repaid. 
 

Currently a disputed benefit entitlement is not payable pending a mandatory 
reconsideration. For example, those in receipt of Employment and Support 
Allowance (ESA) who wish to challenge a decision regarding their entitlement to that 
benefit, or which group they should be in, are no longer entitled to receive benefit 
payments at the assessment rate during the reconsideration process, and must 
instead claim Jobseekers Allowance (JSA). However, many ESA claimants are 
reluctant to claim JSA, or experience a delay in making a claim, and therefore 
experience (sometimes severe) financial hardship as a result.  
 
In October 2015, CAS received responses from 15 CAB welfare rights advisers to a 
survey which included two questions about Mandatory Reconsideration. When asked 
about the impacts of Mandatory Reconsideration, 13 respondents mentioned the fact 
that clients are not in receipt of the benefit during the reconsideration period, and ten 
mentioned the financial impact that this can cause and used words like “hardship”, 
“poverty” and “reliance on foodbanks”: 
 
“The main impact is loss of income. If a claim for ESA is subject to Mandatory 
Reconsideration then claimants lose out on potential components on an ongoing 
basis. It is alright to say that if the decision is overturned then the claimant receives a 
backdated payment of benefit, however the claimant has had to survive without it in 
the meantime.” – Western Isles Citizens Advice Service 
 

                                                           
19

 For detailed information on funeral poverty and the potential role of Funeral Payments, see pages 
134 – 145 of A New Future for Social Security: Consultation on Social Security in Scotland – 
Response from Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-
social-security-system-scotland-consultation-new-powers 

http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
s802115
Typewritten Text
SC/S5/17/18/3



16 
 

“Clients either are unable to afford essential living expenses or end up deeply in 
debt. As one claimant said - you can't walk out of the Co-Op telling them you'll 
backdate payment for your groceries.” – Skye CAB 

 
Although none of ESA, JSA or Universal Credit are being devolved, this issue still 
has the potential to affect those in receipt of disability benefits, as people in receipt of 
disability benefits often rely on this income to supplement other forms of income 
(whether from income-replacement benefits or other sources), and to abruptly stop 
these payments when a decision regarding entitlement is being challenged, can 
have a serious detrimental effect on the financial security of that individual and their 
household.  
 
Therefore, CAS is of the view that, when the internal review concerns a decision 
regarding entitlement to a benefit, those already in receipt of a benefit should remain 
in receipt of benefit payments as they undergo the internal review process. However, 
this should not be the case for those who are newly applying for a benefit.  
 
For example, if someone is in receipt of a disability benefit and is undergoing a 
reassessment because their condition has changed, and wishes to challenge the 
outcome of that reassessment, they should remain in receipt of the benefit payments 
during the internal review process. Conversely, if someone is making an initial claim 
for Carers Allowance, for example, and they are found to not be eligible for the 
benefit, they can challenge that decision, but should not be entitled to receive 
payments of the benefit in question while the decision is being reviewed. If they are 
successful however, their benefit should be backdated to the date they made the 
original claim. 
 
The justification for this distinction is that the individual already in receipt of disability 
benefits who is challenging the decision would experience financial detriment if their 
payments stopped, and there is a higher likelihood that the decision might change, if 
not on review, then potentially on appeal.  
 
7. The Bill includes the power for the Scottish Government to be able to top up 
‘reserved’ benefits (ones controlled by the UK Government), but does not say 
how these will be used. The Scottish Government also has the power to create 
new benefits. This is not included in the bill. Do you agree with these 
proposals? 
 
The Bill would appear to be structured so that future supplementary (‘top-up’) 
payments would be added to Part 3 as they arise. A range of suggestions for how 
the powers could be used have been made by various organisations and 
stakeholders. CAS has recommended that the power could be used to make an 
‘Assessment Payment’ to people who would otherwise spend six weeks without 
income whilst waiting for a first Universal Credit payment, if the UK Government did 
not take action in this area20. In general, CAS would consider assisting people who 

                                                           
20

 Learning From Testing Times: Early Evidence of the Impact of Universal Credit in Scotland’s CAB 
Network – Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/learning-
testing-times  
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are left destitute or requiring emergency support from a food bank as a result of 
having gaps in income as a high priority for action21.  
 
Other suggestions have included a £5 per week top up to Child Benefit22, and a 
destitution fund for refugees and migrants who find it difficult to obtain support from 
elsewhere23, together with other proposals which are worthy of consideration. CAS 
would recommend that the Scottish Government give strong consideration to using 
these powers to prevent poverty and inequality. 
 
The power to create new benefits in areas of devolved responsibility is not included 
in the Bill, though it may be the intention to add these to Part 2, Chapter 2 as they 
are introduced. The Scottish Government has previously consulted on the 
introduction of a Job Grant, which would make a payment to young people starting 
work after a period of long-term unemployment, but no mention is made of this in the 
Bill. It is unclear whether the Scottish Government intends to amend the Bill to 
introduce this at a later date. 
 
8. The Bill proposes that carer’s allowance should be increased as soon as 
possible to the level of jobseeker’s allowance (from £62.7024 to £73.10 a week). 
What are your thoughts on this proposal? 
 
CAS welcomes the Scottish Government’s commitment to increase the level of 
Carer’s Allowance to the same rate as Jobseekers Allowance, which we would 
regard as a good start towards a carers benefit that better recognises and provides 
for Scotland’s carers. However, that rate is not sufficient to fully compensate carers 
for loss of income, nor fully recognise the substantial effort put into caring for a loved 
one. 
 
The proposal in the Bill involves making a bi-annual payment to Carer’s Allowance 
recipients of £270.40 (the difference in value between the two benefits) from the 
summer of 2018. There have been some concerns that receiving payments as a 
lump sum may cause difficulties for family budgeting. We would welcome further 
clarification from the Scottish Government as to why the payments will be structured 
in this way. 
 
The interactions between Carer’s Allowance and other benefits are complex, 
particularly ‘overlapping’ with Income Support/Universal Credit for those of working 
age, and the State Pension and Pension Credit for those who have retired.25 These 

                                                           
21

 Living at the Sharp End: CAB Clients in Crisis – Citizens Advice Scotland, July 2016 
http://www.cas.org.uk/publications/living-sharp-end  
22

 Use new powers to invest £5 a week in every child, say child poverty campaigners – Child Poverty 
Action Group in Scotland, April 2016 http://www.cpag.org.uk/content/use-new-powers-invest-
%C2%A35-week-every-child-say-child-poverty-campaigners  
23

 Securing Women’s Futures: Using Scotland’s New Social Security Powers to Close the Gender 
Equality Gap – Engender, June 2016 https://www.engender.org.uk/content/publications/Securing-
Womens-Futures---using-Scotlands-new-social-security-powers-to-close-the-gender-equality-gap.pdf  
24

 The current value of Carer’s Allowance is £62.70 per week, not £62.10 as stated in the consultation 
questions 
25

 For more information about the interaction between Carer’s Allowance and other benefits, see 
pages 114-117 of A New Future for Social Security: Consultation on Social Security in Scotland – 

http://www.cas.org.uk/publications/living-sharp-end
http://www.cpag.org.uk/content/use-new-powers-invest-%C2%A35-week-every-child-say-child-poverty-campaigners
http://www.cpag.org.uk/content/use-new-powers-invest-%C2%A35-week-every-child-say-child-poverty-campaigners
https://www.engender.org.uk/content/publications/Securing-Womens-Futures---using-Scotlands-new-social-security-powers-to-close-the-gender-equality-gap.pdf
https://www.engender.org.uk/content/publications/Securing-Womens-Futures---using-Scotlands-new-social-security-powers-to-close-the-gender-equality-gap.pdf
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complexities are illustrative of some of the difficulties that may be faced in making 
changes to Carer’s Allowance or creating a new Scottish Carer’s benefit. Despite 
reassurances that the Fiscal Framework agreed by the Scottish and UK 
Governments guarantees that additional income for a benefit recipient provided by 
the Scottish Government will not result in an automatic offsetting of entitlement to 
reserved benefits by the UK Government26, CAB advisers and clients who took part 
in our consultation were still concerned that people might inadvertently lose out, or 
would see no change to their income despite intentions to the contrary. 
 
CAS recommends that the Scottish and UK Governments set out plans for any 
necessary changes to regulations to ensure that people receiving the Carer’s 
Allowance supplement do not lose any of the topped-up payment, due to the change 
in their income affecting entitlement to any passported benefits or services. 
 
The Bill makes no mention of the idea of a Young Carer’s Allowance, though we 
understand that the Scottish Government continues to pursue the idea. Citizens 
Advice Scotland supports the creation of a Young Carer’s Allowance in some form. 
In particular, a Young Carer’s Allowance should remove restrictions on carers in full-
time education from receiving carer’s benefits, if that is not done within Carer’s 
Allowance itself. 
 
For young carers under the age of 16, a package of financial support could be 
provided, along with an increase in support services and respite care. The package 
of financial support could include grants for occasional costs, support for transport 
costs and additional tuition, support for leisure activities or other similar possibilities, 
although consideration should be given to whether a regular payment would be 
appropriate for young carers. 
 
Using this to help identify young carers could also open up opportunities to link them 
up with existing support. Caution must be taken however to ensure that a Young 
Carer’s Allowance is not merely a repackaging of existing support, but represents 
additional support for carers under the age of 16. Non-financial support for young 
carers should be increased including additional funding for respite care and support 
services. 
 
In the longer term, the opportunity should be taken to develop a Scottish Carer’s 
Benefit that better meets the needs of Scotland’s carers. The eligibility criteria should 
be reviewed with a view to broadening it to ensure that carers do not unfairly lose out 
on support. 
 
In particular CAS recommends that carers who receive the State Pension, carers in 
full-time education, and carers who earn the equivalent of 21 hours per week at the 
Scottish Living Wage should be entitled to receive carer’s benefit. CAS also 
recommends the Scottish Government consider a number of other groups for 

                                                                                                                                                                                     
Response from Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-
social-security-system-scotland-consultation-new-powers 
26

 The agreement between the Scottish Government and United Kingdom Government on the 
Scottish Government’s fiscal framework – February 2016 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/503481/fiscal_framewo
rk_agreement_25_feb_16_2.pdf  
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support from a Scottish Carer’s benefit, potentially as part of a two-tier structure with 
a higher and lower rate of award. Further details of the rationale for this can be found 
in our response to the Scottish Government’s consultation27 and an illustrative 
example of how a two-tier system might operate is included as Appendix B. 
 
In terms of delivery of the benefit CAS recommends the application and assessment 
process can be improved by ensuring paper forms are available for applications, 
entitling carers to receive benefit whilst an application for disability benefit is being 
considered, ensuring appropriate levels of phone and face-to-face support for 
claimants, and ensuring that any changes to the eligibility criteria do not complicate 
the application process. 
 
9. The Bill proposes that discretionary housing payments continue as they are. 
They will still be paid by local authorities. The Bill does not require any local 
authority to have a discretionary housing payments scheme but if they do, 
they must follow Scottish Government guidance on running it. Do you agree 
that discretionary housing payments should continue largely as they are?  
  
CAS agrees that the Discretionary Housing Payment (DHP) scheme should largely 
continue in its present form. The Bill broadly transfers the legislative underpinning for 
the present scheme into the new Scottish system, and appears to be acceptable. 
However, to ensure that a DHP system exists in every local authority as long as 
there is still a need for it, CAS would recommend adding a requirement for local 
authorities to operate a scheme as long as funding continues to be provided. 
 
Improvements to the existing DHP system can mostly be achieved through guidance 
and improved administration of the local schemes. In particular, future guidance 
should ensure that Housing Benefit and Universal Credit claimants who are affected 
by the underoccupancy charge (or ‘bedroom tax’) should be able to receive a DHP 
mitigating their full losses until such time as it is fully replaced by Universal Credit 
and the Scottish Universal Credit flexibilities are fully operational.  
 
CAS also recommends that people affected by the Benefit Cap continue to be 
considered a priority for DHP support, and Local authorities should look to make 
longer-term Discretionary Housing Payment awards to people affected by the Benefit 
Cap, covering the full value of the loss. Guidance should also be reviewed to ensure 
that administrative issues, such as delays and differential treatment of claimants at 
the beginning and end of the financial year are minimised. 
 
 
The Scottish Association of Citizens Advice Bureaux - Citizens Advice Scotland 
(Scottish charity SC016637) 

  

                                                           
27

 Pages 123 – 129, A New Future for Social Security: Consultation on Social Security in Scotland – 
Response from Citizens Advice Scotland, October 2016 http://www.cas.org.uk/publications/designing-
social-security-system-scotland-consultation-new-powers 

http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
http://www.cas.org.uk/publications/designing-social-security-system-scotland-consultation-new-powers
s802115
Typewritten Text
SC/S5/17/18/3

s802115
Typewritten Text



20 
 

Appendix A – CAB client and adviser suggestions for what could be included 
in the Social Security Charter 
 

Underpinning principles and priorities 

 

 Social security offers a cradle-to-the-grave safety net  
 

 Social security allows for people to fulfil their potential, despite life 
circumstances 
 

 Social security protects people in a time of need 
 

 Value should not be measured in monetary terms alone 
 

 The right not to experience hardship or be left without any income is 
paramount 
 

 The right to know that staff will be held accountable if they fall below the 
standards set out in the charter 
 

 The charter should reflect expectations of both users and service providers 
 

 The social security system is not to be abused; it is there to provide support 
to people when they need it. 
  

 

Rights 

Accessibility 

 

 The right to an accessible social security system which makes reasonable 
adjustments for those with protected characteristics 

 

 The right to have needs taken into account and an acknowledgement of the 
various difficulties people face when accessing social security 

 

 The right to have vulnerabilities identified and addressed 
 

 The right for people’s changing needs to be recognised and provided for 
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The right to information 

 

 The right to free, prompt advice  
 

 The right to information in multiple formats including online and hard-copy 
information leaflets and booklets 
 

 The right to up-to-date information about other benefits, not just devolved 
benefits 
 

 The right to, at the point of claiming benefits, be made aware of all benefit 
they may be entitled to and information about the claiming process 

 

 The right to open and transparent information that is written in unambiguous 
plain English, and other languages as required  

 

 

Dignity and respect: how people can expect to be treated 

 

 Both the agency staff and the benefit claimant should have the right to mutual 
respect throughout the entire process of applying for and receiving benefits 
 

 The right to be treated in a fair and consistent manner 
 

 The right to be trusted 
 

 The right to have opinions and experience respected 
 

 The right to be treated as an individual and to have specific limitations taken 
into account 
 

 The right to be treated with sensitivity – to prevent those who react strongly 
due to health conditions from being turned away 
 

 The right to be believed and listened to by non-judgemental staff 
 

 The right to be supported through traumatic events, such as bereavement 
 

 The right for any conditionality and expectations placed on the claimant to be 
reasonable and meaningful 
 

 The benefit department should be able to help the claimant more inclusively 
in using on-line services to claim benefits if they are requesting claimants use 
this method of submitting a claim. 
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Processing times 

 

 The right to timely assessment, decision and payment of benefits 
 

 The right to have a claim dealt with efficiently, correctly, with reasonable 
timescales and with regular updates 

 

 The right to have a decision reviewed within a specified timeframe 
 

 

Communications 

 The Social Security Agency will communicate with clients in the clearest most 
easily understood  terms when explaining their claims whether it be in writing, 
by telephone or face to face 
 

 The right for claimants speak to someone who is aware of and knows about 
their case. 
 

 The right for the client to say how they wish to be contacted, depending on 
personal circumstances; the right to a flexible approach to contact method 
including face-to-face, letter, phone, paper forms, online and email  
 

 The right to be kept fully informed of all decision-making from the beginning 
of the process and throughout 
 

 The right for phone calls to be answered within a reasonable and specified 
time; and for users to be called-back within a timescale which is appropriate 
and set 
 

 The right to be spoken to with respect and for agency staff to take a user-
centred approach to communications 
 

 The right to receive written communications that are relevant to the individual 
(i.e. not just a template) 
 

 The right to have confirmation that the agency has receipt of information (for 
example, regarding changes of circumstances) 
 

 The right to speak to trained and skilled advisers who have a good 
knowledge of reserved and devolved social security benefits 
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Complaints, reviews and appeals 

 

 The right to an easily accessible and confidential complaints process which: 
is responsive to feedback within strict time limits; offers meaningful redress to 
the user; and will not affect any current claim 
 

 The right to provide feedback (even if through intermediaries) 
 

 The right to challenge decisions through a streamlined review and appeal 
process, and have their review and/or appeal determined within a reasonable 
fixed time limit 
 

 The right to an independent appeal and a fair hearing 

 

Working with other agencies and access to independent advice 

 

 Commitment by the Social Security Agency to form partnerships and good 
working practices with other public and voluntary organisations resulting in 
appropriate referrals for users and the ability to address emerging issues 

 

 The right to give permission to allow data sharing to ensure efficiency and 
correct decision making for benefits eligibility 

 

 The right to free and independent advice, advocacy and representation 
throughout the claim, review and appeal process 

 

 The right to be signposted or referred to other services as appropriate 
 

 The right to expect relevant information to be shared between agencies to 
ensure accurate benefit awards and therefore avoid both under and 
overpayments 

 
 

Decisions 

 

 The right to high quality decision making by trained professionals and to 
expect the right decision first time 
 

 The right to receive feedback regarding how decisions have been reached, 
with reference to the relevant evidence 
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Continuous improvement 

 

 There should be reviews of processes and systems in accordance with client 
experiences 

 

 A quality and audit department should be introduced into the new agency, to 
flag up systemic problems 
 

 Effective tools for gathering feedback from other agencies and service users 
should be embedded 
 

 Processes and services should be evidence based  

 

Assessments and use of evidence 

 The right for unnecessary assessments to be avoided 
 

 The right to, where necessary, receive assessments which are fit for purpose 
and inquisitorial rather than adversarial 

 

 The right to identify the best people to give evidence in their case, and for all 
evidence to be accepted 

 

 The right to provide evidence and have this considered in an unbiased 
appraisal of all the relevant evidence 

 

 The right to a paper-based assessment if the medical evidence suggests this 
is appropriate 

 

 The right for medical information to be collected from all relevant health 
professionals as identified by the client 
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Responsibilities 

Underpinning principles 

 

 Responsibilities should mirror rights – e.g. if clients have a time limit, the 
Agency should have a time limit 
 

 Claimants’ responsibilities should be underpinned by mutual respect 
 

 Responsibilities should be clearly stated at the start of any claim and 
reiterated throughout the journey 
 

 Responsibilities need to be built into the charter, though must be flexible 
enough to fit personal circumstances 

 

 

To treat staff with respect 

 

 The responsibility to treat staff with the same dignity and respect that they 
would expect to receive 

 

 

Sharing information 

 

 The responsibility to provide a means of contact and where this is not 
possible, the responsibility to co-operate with the agency in establishing an 
appropriate means of contact 

 

 The responsibility to provide all necessary information  
 

 The responsibility to not knowingly provide incorrect information 
 

 The responsibility to provide evidence where necessary 
 

 The responsibility to communicate changes of circumstances as soon as 
possible 
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To engage and co-operate 

 

 The responsibility to engage and co-operate with all relevant agencies (within 
the individual’s capabilities) 
 

 The responsibility to adhere to the terms and conditions of the contract and to 
recieve both a paper and digital copy of any agreement between the claimant 
and the Agency 
 

 The responsibility to attend appointments or communicate if that is not 
possible 
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Appendix B – Possible structure of a Scottish Carer’s benefit with two rates of 
award 
 

Higher rate Lower rate 

 All those currently eligible for 
Carer’s Allowance 

 Carers in full-time education (or 
Young Carer’s Allowance at same 
rate) 

 Working carers who earn less 
than the equivalent of 21 hours 
per week at the Scottish Living 
Wage 

 Carers in receipt of State Pension 
who do not qualify for Pension 
Credit 

 Carers under the age of 16 (or 
Young Carer’s Allowance package 
of support) 

 Carers who spend between 28-34 
hours per week caring for 
someone 

 Carers who spend at least 35 
hours per week caring for 
someone, but earn more than the 
earnings threshold 

 Carers who provide care to more 
than one person (in addition to 
higher rate) 

 People who share caring 
responsibilities for someone 

 People caring for people who 
have applied for disability benefit 
but have not yet received an 
award. 
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Appendix C– How the internal review process should work 

 
 
  

Internal review is 
requested 

•Claimants should 
have six weeks 
within which to 
request a review 

 

• It should be clear 
to claimants how 
they can request 
an internal review 
and what is 
required of them.  

 

•The claimant 
should receive a 
receipt 
acknowledging 
their request 
which explains the 
procedure for 
carrying out a 
review. 

Internal review is 
carried out 

•A review is carried out 
by the Agency and the 
decision communicated 
to the claimant within 
four weeks. 

 

•During the review 
process, payments 
continue for clients who 
are already in receipt of 
the benefit in question.  

 

• If a decision is not 
reached, within the 
timescale, the review is 
passed to HMCTS. At 
this point, appeal papers 
are sent to the client, 
along with an 'I wish to 
continue with my appeal' 
letter 

HM Courts and 
Tribunals 
Service 

•The claimant has a 
specified time in 
which to let HMCTS 
know whether or 
not they wish to 
continue with the 
appeal by returning 
the 'I wish to 
continue with my 
appeal' letter 

 

•The claimant then 
has time to access 
advice and support 
to prepare the 
appeal papers and 
return them with 
any supporting 
evidence within the 
required timescale 
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Appendix D - A tiered approach to investigating the circumstances of 
overpayments 
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Appendix E – A tiered approach to assessment for disability benefits 
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SOCIAL SECURITY (SCOTLAND) BILL 
POLICY POSITION PAPER 

 
RE-DETERMINATIONS AND APPEALS 

 
Introduction 
 
This paper is one of a series of papers in which the Scottish Government wishes to 
set out and (where appropriate) provide an update on its position on various matters 
relating to the Social Security (Scotland) Bill (the Bill).  The purpose of this paper is 
to set out the Scottish Government’s current policy position on its proposals for 
dispute resolution process for challenging entitlement decisions, which are referred 
to as re-determinations and appeals.  
 
Our Position 
 
The proposals set out in sections 23 to 29 of the Bill are the result of careful 
consideration of the views from the large scale and widespread consultation carried 
out in summer 2016. The Scottish Government is aware that some stakeholders are 
supportive of these proposals whereas some have expressed concerns on how they 
will operate in practice.  The Scottish Government is committed to co-designing with 
the people of Scotland a system for dispute resolution that adheres to our principles 
for social security.  We will build on the excellent process of engaging with the 
people across Scotland to understand their concerns and design and build a system 
that meets the needs of the user.   
 
Our process will have clearly published procedures and timescales with meaningful 
redress should those procedures and timescales not be adhered to by the social 
security agency.  Our approach to decision making will place the individual at the 
heart of everything by engaging with them to seek out any further evidence to help 
focus on getting the decision right first time and having processes in place to put 
things right quickly where there has been an error. Where an individual wishes to 
challenge a decision, they will first request a re-determination, which will be carried 
out by the social security agency within specified timeframes that will be set out in 
regulations.  
 
If an individual disagrees with the re-determination outcome, or it is taking an 
unreasonable time, then they will have a right to take their dispute to the First-tier 
Tribunal (FtT).  The Tribunals (Scotland) Act 2014 allows for separate entitlement 
Chambers to be created in the Scottish Tribunals, that are administered by Scottish 
Courts and Tribunals Service (SCTS).  It is the intention of Scottish Ministers to set 
up a new Chamber in the Scottish Tribunals that will hear appeals for devolved 
benefits.  
 
 
 
 
 
 
 

s802115
Typewritten Text

s802115
Typewritten Text

s802115
Typewritten Text

s802115
Typewritten Text

s802115
Typewritten Text

s802115
Typewritten Text

s802115
Typewritten Text
SC/S5/17/18/4



SOCIAL SECURITY DIRECTORATE 

Social Security Policy Division 
 

2 
 

The Re-determination Stage 
 
The detailed service design and modelling work to co-design the new processes for 
challenging decisions as part of the development of the new social security system 
(working with Experience Panels, users and stakeholders) is still to be undertaken. 
That said, our intention in having the re-determination stage is not to discourage 
appeals, but to focus on getting the decisions right thereby removing the need for an 
appeal.  The intention of how the re-determination process will operate will include 
the following features:  
 
Independent re-run 
 
During the re-determination process, the initial decision by the social security agency 
will be put aside and will be a complete re-run of the decision process, carried out by 
an official in another part of the social security agency. The Bill provides for a 
decision that will be retaken, as new, from first principles.  The officer dealing with 
the re-determination will take an interactive approach and keep the individual 
informed throughout the process.   
 
To ensure the approach and culture of the agency places the individual at the heart 
of everything it does, there will be extensive and on-going training for re-
determination officers.   This will support quality and consistency of decision making.  
It will also provide a more supportive environment as part of the inquisitive approach 
that re-determinations officers will undertake to ensure an evidenced based decision 
is reached quickly, effectively and considers the individual’s concern in each case.   
 
Simple process 
 
The re-determination process will allow the individual to ask for a re-determination 
without having to supply further evidence, but the agency will take into consideration 
any new evidence which they want to provide.  Our intention is to ensure any request 
for a re-determination can be made simply, in a manner that is convenient for the 
individual without the need for complicated forms.   The involvement of users in the 
service design process will help us to understand how to design the process of 
asking for a re-determination which is easy to navigate and understood by users.  
But if the individual gives grounds for why they consider the initial determination to 
be incorrect, then those will of course be considered.   
 
Clear procedures and timescales 
 
The re-determination process will have clearly published procedures and timescales 
in place, to ensure that decisions are made quickly.  The Scottish Government will 
set out the timescales for requesting a re-determination and the time limit for the 
agency to carry out a re-determination in regulations.  We want to ensure that the 
timescales are appropriate so that it does not lead to service delivery failure or 
individuals having to wait long periods before having the option to access a tribunal, 
should that be required.   
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We will also allow for consideration of late requests - beyond the timescales set out 
in regulations and up to a maximum of 12 months from the date of the determination 
- if the individual can set out good reasons why they were not able to request a re-
determination sooner.  To further strengthen the access to justice, any decision to 
refuse a late request to be raised would carry a right of an appeal to the FtT.  This 
will ensure the Scottish system is fair and in line with a rights based approach.  
 
Meaningful re-dress 
 
The optimum outcome for the individual will be to have any mistakes corrected by 
the social security agency as quickly as possible. We will work with users to 
understand their needs and co-design our processes to deliver this optimum 
outcome, wherever possible. It is simply not conceivable that a tribunal decision 
could correct any mistake on behalf of the individual as quickly as the agency could. 
Therefore, the individual’s interests are best served by giving the agency the 
immediate opportunity to put right any errors.   
 
The re-determination process will also provide meaningful re-dress if the re-
determination is not completed within set timescales.  People will then have a right to 
take their case to a tribunal immediately, if they do not wish to wait for the re-
determination.  This redress is not available in the DWP system where an individual 
has to await the Mandatory Reconsideration and receive the notification before they 
are allowed to seek re-dress with the tribunal. Our process seeks to avoid 
unnecessary barriers.   
 
Short term assistance 
 
The Bill makes clear that we are protecting individuals’ rights. If payments are being 
made (i.e. if the determination being challenged is a decision to reduce the payment 
level of a continuing payment), the Bill makes provision in section 18 which will allow 
payments to continue at their original level in the form of short-term assistance.  The 
Scottish Government recognises that stakeholders have welcomed the inclusion of 
short-term assistance to be available but have highlighted concerns on how the 
short-term assistance may not protect underlying entitlement to other benefits.  
 
As part of the further development of policy, consideration will be given to how the 
short-term assistance may operate to provide that dependent entitlements are also 
safeguarded. 
 
Appeal to the Tribunal 
 
It is intended that the re-determination will ensure that the individual’s entitlement is 
correctly calculated. However, if the individual is dissatisfied with the re-
determination outcome, they will be able to decide whether to take their claim to the 
FtT, where it will follow the tribunal’s process for challenging the decision.   
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Some stakeholders have expressed concern that the two stage process should be 
streamlined into a single stage by placing a responsibility on the agency to forward 
the appeal to the FtT.  This would apply to anyone that receives a negative decision 
unless they opt out, as is the case in the process used by local authorities for 
Housing Benefit appeals.   
 
We have considered this proposal but deemed it inappropriate as our system is built 
differently from Housing Benefit appeals and is not directly comparable.  The 
automatic forwarding of appeals would place a significant administrative burden on 
the agency.  It would also take away an individual’s right to choose, as they would 
not have the option to decide how they want to proceed at the conclusion of the re-
determination stage.   
 
Conclusion 
 
We have made a clear commitment to co-designing the new processes for 
challenging decisions as part of the development of the new social security system.  
Our service design process will be user centric; working with users on an on-going 
basis to design and test processes to ensure they are accessible and efficient.  Once 
those processes are designed, the Scottish Government is further committed to 
using outcomes of re-determinations and appeals to improve decision making and 
embed a culture of continuous improvement.   
 
 
Scottish Government 
Social Security Directorate 
21 September 2017 
 
All enquiries in relation to this paper should be sent to: 
 
Naeem Bhatti 
Head of Complaints, Re-determinations and Appeals Policy,  
Atlantic Quay,  
150 Broomielaw,  
Glasgow, G2 8LU 
Naeem.bhatti@gov.scot  
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SOCIAL SECURITY (SCOTLAND) BILL 

POLICY POSITION PAPER 
 

SOCIAL SECURITY FRAUD AND OFFENCE PROVISIONS 
 
Introduction 
 
This paper is one of a series through which the Scottish Government aims to support 
scrutiny of the Bill by setting out its current policy thinking on key matters to be 
examined during stage 1.  This specific paper is focused on the fraud offence 
provisions in the Bill.   
 
Background 
 
The Scottish Government‘s social security system will be based on a number of core  
principles, where social security is an investment in the people of Scotland and that 
they should be paid in the right amount at the right time. The scale of the task of 
developing a social security system, where regular payments of assistance will be 
made to 1.4 million people, means that there is a risk of fraudulent activity taking 
place.  This could result in an incorrect payment being made and potentially less 
resource available for those who need it most.   
 
As set out in the principles of the Scottish Public Finance Manual (and in line with the 
wider Scottish public sector), the Scottish Government believes that a zero-tolerance 
approach to social security fraud should be taken.  While the main focus will be on 
prevention of fraud through the deployment of robust systems and procedures in the 
social security Agency, enforcement action will be required where fraudulent 
activities do take place. 
 
Equally important, however, is that individuals will be treated with dignity and 
respect.  Therefore, any suspicions of fraud will be treated sensitively. Within this 
context, much of what will be developed for fraud will be an administrative issue for 
the Agency, which will involve developing a culture, underpinned by robust internal 
processes, that presumes innocence and treats people with dignity and respect.   
   
The Bill provision on fraud offences has been developed taking into account the 
views expressed in the social security consultation.  The majority of respondents to 
the questions on fraud felt the existing Scottish Government approach to fraud 
should be adopted for use by the social security Agency. Of those respondents who 
answered questions on penalties, the majority felt the current list of offences people 
could be found guilty of should be retained, with others feeling it should be kept 
under review. There was some discussion of new offences that should be added and 
also around penalties and punishments – with varying views around issues like 
alternatives to jail (e.g. community service, paying back the fraud), but also the 
importance of reserving severe punishment for those deliberately defrauding.  
 
The proposed approach to offences, through the legislative provisions in the Bill, will 
allow a clear distinction to be drawn between fraud which (if proved) is a criminal 
offence, and an unintentional error by the individual, which they could not have 
reasonably expected to affect their entitlement. 
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Bill Provisions – Fraud Offences 
 
Chapter 5 of Part 2 of the Bill (sections 39 to 44) deals with offences and 
investigations into them.  Three offences are created: 

 Section 39 establishes an offence of trying to obtain assistance to which the 
person is not entitled by providing false or misleading information (or causing 
someone else to do so); 

 Section 40 establishes an offence of not notifying a change of circumstances 
which the person has been told to notify, resulting in the individual getting 
more than the individual is entitled to; 

 Section 41 creates an offence of causing someone else to fail to notify a 
change of circumstances; 

 Section 42 allows the manager of an organisation to be prosecuted if the 
organisation has been involved in committing any of the offences described; 

 Section 43 gives the Government powers to make regulations enabling the 
Agency to carry out investigations into the offences described above; 

 Section 44 requires the Government to produce a code of practice governing 
the use of the investigatory powers 

Fraud Offences – Obtaining Assistance by Deceit 

There has to have been an intention to cause a benefit to be overpaid, for the 
offence of trying to obtain assistance by providing false or misleading information 
under Section 39 to apply.  This would adequately cover the fact that if someone has 
the intention of committing the offence, then it is being done with a degree of 
knowledge.  Therefore, those people who may have provided false or misleading 
information, but had not intended to do so, will not be criminalised. This could be 
where an individual has misunderstood an element of an application form, or has 
made a genuine error. 
 
In terms of current UK social security legislation, set out in the Social Security 
Administration Act 1992, it is important to note that the use of the word “dishonestly” 
does not apply to the current Scottish offences.  The current Scottish offence is 
“knowingly” doing something.  This is effectively the same as the test set out in 
Section 39 of the Social Security (Scotland) Bill of doing something with a particular 
intention. 
 
Fraud Offences – Failing to Notify a Change in Circumstances 
 
The policy intention is not to criminalise genuine errors made by individuals, for the 
offences of failing to notify changes in circumstances to apply.  In Section 40, the 
provision has been carefully framed to provide that the person must know, or ought 
to have known, that the change they failed to notify could impact adversely on their 
entitlement.  There are effectively three elements which must be met: 

 the person was told by the Agency that the change in circumstances needs to 
be reported; 

 the change in circumstance is one which would, if reported, have led to a 
reduction in assistance, and  
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 the person knew, or ought to have known, that not notifying the Agency of the 
change of circumstances may result in the individual getting more than he or 
she should.  

Therefore, in the proposed Scottish system, an offence is only committed if the 
individual has failed to notify a change in circumstances which the Agency told the 
individual to notify it about.  Importantly, the person entitled to benefit will have been 
told that it is a type of change they have a duty to notify the Agency about. 
 
In this regard, the provisions as set out will leave no-one in doubt about what should 
be notified as a change in circumstance and, therefore, people should not be 
pursued for being unaware of the rules.  In the Scottish system, the Agency will have 
to be clear with people upfront about what the rules are.  
 
Additionally, the Bill sets out that a person must be advantaged from a failure to 
notify a change in circumstances, where they would have received less or no 
entitlement to assistance.  This means an offence will only be committed where there 
is an adverse impact. 
 
Fraud Offences – Convictions 
 
Proceeding to recommend prosecution will not be done lightly and it will be 
incumbent on the Agency to fully consider the facts of any case and any mitigating 
factors before deciding if a case should be reported to the Procurator Fiscal (PF).  
The PF will consider whether it is economic and in the public interest to prosecute.  
That will include the scale of the overpayment and whether a person appears to 
have acted fraudulently. 
 
Sections 39 - 41 of the Bill set out the maximum fines and maximum periods of 
imprisonment that can be imposed upon a successful fraud conviction.  However, 
these are not the only sanctions available to the courts - the full range of disposals 
including community sentencing will still be available to judges. 
 
Where fraud is suspected, the approach to dealing with individuals will be important 
and, while not set out in the Bill, will be explicit in terms of the behaviours exhibited 
by the Agency. Ministers will also be under a duty to publish and consult on a Code 
of Practice on investigations (Section 44 of the Bill), which will be published. 
 
Detailed operational policy development is still on-going and the Scottish 
Government will continue to work closely with the Crown Office and Procurator 
Fiscal Service (COPFS), justice colleagues and other key stakeholders.   
 
Conclusion 
 
The Bill creates fraud offences where overpayments arise as a result of two 
situations. These are where a person: 

 
(a) intentionally provides false or misleading information; or  
(b) fails to notify a change of circumstances that they have been told must be 
notified.   
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In both cases, there is no offence unless the act or failure advantages the person 
who is seeking or receiving assistance.  In practice, the agency will consider whether 
to report a potential offence to the Procurator Fiscal, who will decide if prosecution is 
in the public interest. 
 
We will give further consideration as to whether the fraud offence provisions could 
operate unfairly or inappropriately, and whether they can be improved. 
 
Scottish Government 
Social Security Directorate 
21 September 2017 
 
All enquiries in relation to this paper should be sent to: 
Stephen Martin 
5 Atlantic Quay 
150 Broomielaw 
Glasgow  [stephen.martin@gov.scot] 
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