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RURAL ECONOMY AND CONNECTIVITY COMMITTEE 
 

AGENDA 
 

37th Meeting, 2017 (Session 5) 
 

Wednesday 20 December 2017 
 
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private and whether its consideration of reports on the Draft 
Budget 2018-19 and the Islands (Scotland) Bill should be taken in private at 
future meetings. 

 
2. Draft Budget Scrutiny 2018-19: The Committee will take evidence on the 

Scottish Government's Draft Budget 2018-19 from— 
 

Fergus Ewing, Cabinet Secretary for the Rural Economy and Connectivity, 
Humza Yousaf, Minister for Transport and the Islands, Lee Shedden, 
Financial Controller, Transport Scotland, George Burgess, Deputy 
Director, Food, Drink & Trade, and Robbie McGhee, Head of Digital 
Connectivity Policy, Scottish Government. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
The Razor Clams (Prohibition on Fishing and Landing) (Scotland) Order 
2017 (SSI 2017/419) 
 

4. Draft Budget Scrutiny 2018-19: The Committee will review the evidence it has 
heard on the Draft Budget Scrutiny 2018-19. 

 
 

Steve Farrell 
Clerk to the Rural Economy and Connectivity Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5211 

Email: steve.farrell@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda Item 2  

Cover note 
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SSI Cover Note 
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Rural Economy and Connectivity Committee 

37th Meeting, 2017 (Session 5), Wednesday, 20 December 2017 

Draft Budget 2018-2019 

Background 

1. At its meeting on 13 September 2017, the Committee agreed that the topic of this year’s 
pre-budget scrutiny should be the food and drink industry. This activity was intended to 
support an element of the Committee’s scrutiny of the Scottish Government’s Draft 
Budget 2018-19. The Committee heard from food and drink representative 
organisations, research organisations and public sector organisations at its meeting of 
15 November 2017. The Committee also issued a call for views, and the responses are 
available on the Committee’s website:  
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/106475.aspx 

Purpose of session 

2. The purpose of the session is to take evidence on the Scottish Government’s Draft 
Budget 2018-19 from Scottish Government ministers. The session will cover food and 
drink as well as the wide range of other topics within the Committee’s remit such as 
transport, agriculture, fisheries and digital connectivity. The Draft Budget 2018-19 was 
published on 14 December 2017. 

 
Rural Economy and Connectivity Committee clerks 

 15 December 2017 
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Rural Economy and Connectivity Committee 

37th Meeting, 2017 (Session 5), Wednesday 20 December 2017 

Subordinate Legislation  

Background 

1. The Committee will consider one negative SSI, which is:

Negative 

• SSI 2017/419: The Razor Clams (Prohibition on Fishing and Landing)
(Scotland) Order 2017 (see Annexe A) (Agenda item 3 refers)

2. Annexe A contains the clerk’s note, the Scottish Government policy note, the Final
Business and Regulatory Impact Assessment and the instrument itself. 

3. The Committee has also received correspondence regarding this SSI from the
Cabinet Secretary for the Rural Economy and Connectivity (see Annexe B). The 
Cabinet Secretary states that the scientific trial to explore the viability of a regulated 
razor clam electrofishery (which is set in place by this SSI) is proposed to start on 1 
February 2018. The Scottish Government issued a public consultation in August 
2016 about the regulated use of electricity in the razor clam fishery. The consultation 
ran for 6 weeks and concluded on 30 September 2016, with 104 responses received. 
Information on the consultation is available on the Scottish Government 
website https://consult.gov.scot/marine-scotland/electrofishing-for-razor-clams/  

4. The Cabinet Secretary also explains that application forms for the trial have now  

5. The correspondence also includes further information about the trial, such as the
geographic areas where it will take place, the catch limits, and other conditions for 
those who wish to participate in the trial.  

6. Several members of the Committee asked the Scottish Government for further
clarification on issues related to the SSI and its response is attached at Annexe C. 

Rural Economy and Connectivity Committee Clerks 
 15 December 2017 
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been issued to interested fishermen and through ‘normal fisheries management information 
channels’, with a closing date of 29 December 2017. At this point, the Scottish Government 
does not have a final view about the duration of the trial, but expects ‘that it will continue over 
a number of fishing seasons’. 

https://consult.gov.scot/marine-scotland/electrofishing-for-razor-clams/
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Annexe A –  SSI 2017/419: The Razor Clams (Prohibition on Fishing and 
Landing) (Scotland) Order 2017 

Type of instrument: Negative 
 
Laid date: 30 November 2017 
 
Coming into force: 1 February 2018 
  
Minister to attend the meeting: No  
 
Procedure 
 
1. Under negative procedure, an instrument comes into force on the date specified 
on it (the “coming into force date”) unless a motion to annul is agreed to by the 
Parliament within the 40-day period. Lead committees are not obliged to report to the 
Parliament on negative instruments, except where a motion recommending 
annulment has been lodged. 
 
Consideration by the Delegated Powers and Law Reform Committee 
 
2. At its meeting on 12 December, the DPLR Committee considered this instrument 
and determined it did not need to draw the attention of the Parliament to the 
instrument on any grounds within its remit. 
 
Policy Objectives 
 
3. This Order aims to prohibit fishing for razor clams (Ensis spp.) in Scottish waters 
and the landing of razor clams in Scotland, except in two specific situations: 
 

• for scientific investigation authorised by Scottish Ministers; and 
• for traditional hand gathering of razor clams from the shore.  A person 

carrying out such harvesting is allowed to take up to 30 razor clams per day. 
 
4. In recent years it has been clear from around the coast that almost all razor clams 
have been caught by fishing with electricity, which is illegal at the moment under EU 
law (the Technical Conservation Regime, Council Regulation (EC) No 850/98).  
Fishing with electricity can be very efficient, however, there is a risk that too many 
fish are caught, potentially damaging stocks. 
 
5. Previous measures to protect stocks and limit unlicensed activity have had limited 
success because enforcement of the EU electrofishing ban is very difficult, as 
vessels need to be caught with gear deployed.   
 
6. Current studies indicate that electrofishing appears to be a relatively benign way 
of harvesting razor clams when compared to other conventional methods, such as 
dredging.  Consequently the Government has been considering whether fishing with 
electricity can be a safe and sustainable fishing method, if it is properly regulated 
and catches are controlled. 
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http://www.legislation.gov.uk/ssi/2017/419/contents/made
http://www.legislation.gov.uk/ssi/2017/419/contents/made
http://www.scottish.parliament.uk/parliamentarybusiness/24417.aspx
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2017/11/14/Subordinate-Legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-14-November-2017/DPLRS52017R53.pdf
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7. The instrument therefore restricts fishing for razor clams in Scottish waters and
the landing of razor clams in Scotland, thereby helping to combat illegal practices 
prevalent in the commercial razor clam fishery in Scotland.  It provides for a scientific 
trial to explore the viability of a regulated razor clam electrofishery within sustainable 
limits.  It also provides an exemption for hand gathering razor clams from the shore, 
individuals collecting razor clams for personal consumption are allowed up to 30 
razor clams per day. 

8. The policy note, the SSI and the Final Business and Regulatory Impact Assessment are 
included in this Annexe as A1, A2 and A3. They are also available online - http://
www.legislation.gov.uk/ssi/2017/419/contents/made

Recommendation 
9. The Committee is invited to consider any issues that it wishes to raise in

reporting to the Parliament on this instrument. 

Rural Economy and Connectivity Committee 
      15 December 2017 
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Annexe A.1 
POLICY NOTE 

THE RAZOR CLAMS (PROHIBITION ON FISHING AND LANDING) 
(SCOTLAND) ORDER 2017 

SSI 2017/419 

The above instrument was made in exercise of the powers conferred by sections 
5(1)(a) and(b) and (2), 6(1) and (3), 22(2) and 22A of the Sea Fish (Conservation) 
Act 1967. 

The instrument is subject to negative procedure. 

Policy Objectives 

The policy objectives to be realised in respect of the instrument is to prohibit fishing 
for razor clams (Ensis spp.) in Scottish waters and the landing of razor clams in 
Scotland, except in two specific situations: 

i. for scientific investigation authorised by Scottish Ministers; and
ii. for traditional hand gathering of razor clams from the shore.  A person

carrying out such harvesting is allowed to take up to 30 razor clams per day.

Razor clams are a valuable shellfish stock that live burrowed in some Scottish 
inshore waters.  In recent years it has been clear from around the coast that almost 
all razor clams have been caught by fishing with electricity, which is illegal at the 
moment under EU law (the Technical Conservation Regime, Council Regulation 
(EC) No 850/98).  Fishing with electricity can be very efficient, with the risk that too 
many fish are caught, potentially damaging stocks. 

In 2014, the Scottish Government introduced new Razor Fish Licences to seek to 
reduce illegal electrofishing.  The Government also deployed Marine Protection 
Vessels and other Compliance resources into inshore areas to deter illegality and 
sought to prosecute those responsible.   

Measures introduced by the Government to limit unlicensed activity have had limited 
success because enforcement of the EU electrofishing ban is very difficult as vessels 
need to be caught with gear deployed.   

However a 2014 study by Marine Scotland Science “Electrofishing for Razor Clams 
(Ensis siliqua and E. arcuatus): Effects on Survival and Recovery of Target and Non-
Target Species” (Scottish Marine and Freshwater Science Volume 5 Number 14) 
concluded that electrofishing appears to be a relatively benign way of harvesting 
razor clams when compared to other conventional methods, such as dredging.  So 
the Government has also been considering whether fishing with electricity can be a 
safe and sustainable fishing method, if it is properly regulated and catches are 
controlled. 
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The instrument therefore restricts fishing for razor clams in Scottish waters and the 
landing of razor clams in Scotland, thereby helping to combat illegal practices 
prevalent in the commercial razor clam fishery in Scotland.  It provides for a scientific 
trial to explore the viability of a regulated razor clam electrofishery within sustainable 
limits.  It also provides an exemption for hand gathering razor clams from the shore, 
individuals collecting razor clams for personal consumption are allowed up to 30 
razor clams per day. 

Consultation 

There is no statutory requirement to consult on this instrument, however, the 
Government issued a public consultation in August 2016 about the regulated use of 
electricity in the razor clam fishery.  The consultation ran for 6 weeks and concluded 
on 30 September 2016, with 104 responses received.  The consultation document, 
published responses, consultation analysis and the Government’s response can be 
accessed on the Scottish Government website. 

The consultation generated a mix of views both for and against the regulated use of 
electricity in the razor clam fishery.  The Government considers that many of the 
concerns raised relate to the novelty of the electrofishing method, the current lack of 
data on sustainable harvest rates and longer term impacts of the electrofishing 
method.  This instrument therefore provides for a scientific trial of the electrofishing 
method to seek to address these matters.  The secondary legislation will ensure the 
integrity of the trial and provide it with a sound enforcement basis. 

Both prior to and after the public consultation in 2016, the Government has been 
actively discussing the future management of the razor clam fishery with a diversity 
of interested stakeholders.  Notes of these discussions can be accessed on the 
Scottish Government website. 

Impact Assessments 

A copy of the Business and Regulatory Impact Assessment is attached. 

Financial Effects 

The current illegal practices prevalent in  the commercial razor clam fishery makes 
the potential cost of introducing the Order difficult to quantify.  The data available is 
of limited use, it is considered likely that many of those involved in the fishery try to 
disguise the amount of razor clams being landed because landing significant catches 
suggests that electricity was used during harvesting. 

The measures will not give rise to further costs to the Scottish Government.  Costs 
for the enforcement agencies involved in detecting and deterring illegal activity are 
likely to be significantly reduced by this legislation. 

Scottish Government 
Marine Scotland 
November 2017 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2017 No. 419 

SEA FISHERIES 

The Razor Clams (Prohibition on Fishing and Landing) 

(Scotland) Order 2017 

Made - - - - 28th November 2017 

Laid before the Scottish Parliament 30th November 2017 

Coming into force - - 1st February 2018 

The Scottish Ministers make the following Order in exercise of the powers conferred by sections 

5(1)(a) and (b) and (2), 6(1) and (3), 22(2) and 22A of the Sea Fish (Conservation) Act 1967(a) 

and all other powers enabling them to do so. 

Citation, commencement and extent 

1.—(1) This Order may be cited as the Razor Clams (Prohibition on Fishing and Landing) 

(Scotland) Order 2017 and comes into force on 1st February 2018. 

(2) This Order extends to Scotland and the Scottish zone only. 

Interpretation 

2. In this Order—

“day” means a period of 24 hours beginning and ending at midnight;

“razor clams” means razor clams of the species Ensis spp.; and

“tidal waters” means those parts of the Scottish zone, including the seabed and subsoil, which

are enclosed between the boundary line following the mean high water spring mark and the

boundary line following the mean low water spring mark.

Prohibition on fishing for razor clams 

3.—(1) Fishing for razor clams within the Scottish zone is prohibited. 

(a) 1967 c.84 (“the 1967 Act”); section 5(1) was substituted by the Marine and Coastal Access Act 2009 (c.23) (“the 2009 
Act”), section 198(2), which extends to Scotland by virtue of the Marine (Scotland) Act 2010 (asp 5) (“the 2010 Act”), 
section 158.  Section 5(2) of the 1967 Act was substituted by section 22(1) of the Fisheries Act 1981 (c.29) and amended by 
the 2009 Act, schedule 15, paragraph 3 which extends to Scotland by virtue of the 2010 Act, section 158.  Section 6 was 
amended by the Fisheries Act 1981 (c.29), section 23(2) and (3); by S.I. 1970/1537, schedule 2, paragraph 10; by S.I. 
1974/692, articles 2(1) and 5(3) and schedule 1, Part III; and by S.I. 1999/1820, schedule 2, Part I, paragraph 43 and Part 
IV, paragraph 1. Sections 5 and 6 of the 1967 Act are modified in relation to Scotland by section 22A(2), (6), (7) and (12) of 
that Act.  Section 22A was inserted by S.I. 1999/1820, schedule 2, paragraph 43(13) and section 22A(6) was substituted by 
section 159(4) of the 2010 Act.  Relevant modifications are contained in S.I. 1999/1748, article 5 and S.I. 1999/1756, 
articles 3, 5 and 6. 

Certified copy from legislation.gov.uk Publishing
Annex A.2 REC/S5/17/37/3
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(2) The prohibition in paragraph (1) does not apply to any operations involving fishing for razor 

clams which, under the authority of the Scottish Ministers, are conducted for the purpose of 

scientific investigation. 

(3) Subject to paragraph (4), the prohibition in paragraph (1) does not apply to fishing for razor 

clams by hand in tidal waters. 

(4) A person fishing for razor clams by hand in tidal waters may take no more than 30 razor 

clams in any day. 

(5) In paragraph (3), “fishing for razor clams by hand” means the taking of razor clams by hand, 

without the use of any fishing gear or other mechanical device. 

Prohibition on landing razor clams in Scotland 

4.—(1) The landing in Scotland of any razor clams caught in the Scottish zone is prohibited. 

(2) The prohibition in paragraph (1) does not apply to any operations involving the landing of 

any razor clams in Scotland or the catching of any razor clams in the Scottish zone which, under 

the authority of the Scottish Ministers, are conducted for the purpose of scientific investigation. 

(3) The prohibition in paragraph (1) does not apply to the landing of razor clams after fishing for 

those razor clams by hand in tidal waters in accordance with article 3(3) and (4). 

FERGUS EWING 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

28th November 2017 

Certified copy from legislation.gov.uk Publishing
Annex A.2 REC/S5/17/37/3
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order restricts fishing for razor clams in Scottish waters and the landing of razor clams in 

Scotland. 

Article 2 defines the terms “day”, “razor clams” and “tidal waters”. 

Article 3 prohibits fishing for razor clams within the Scottish zone. This prohibition does not 

apply to operations involving fishing for razor clams which are authorised by the Scottish 

Ministers and conducted for the purpose of scientific investigation. The prohibition also does not 

apply to fishing for razor clams by hand in tidal waters. A person fishing for razor clams by hand 

in tidal waters may take no more than 30 razor clams in any day. 

Article 4 prohibits the landing in Scotland of razor clams which have been caught within the 

Scottish zone. This prohibition does not apply to operations involving the landing of razor clams 

in Scotland or the catching of razor clams in the Scottish zone which are authorised by the Scottish 

Ministers and conducted for the purpose of scientific investigation. The prohibition also does not 

apply to the landing of razor clams after fishing for those razor clams by hand in tidal waters, in 

accordance with article 3. 

It is an offence under section 5(1) or section 6(5) of the Sea Fish (Conservation) Act 1967 to 

contravene a prohibition imposed by this Order. The penalties are fixed by section 11 of that Act. 

On summary conviction, the penalty is a fine not exceeding £50,000. On conviction on indictment, 

the penalty is an unlimited fine. In either case, the court may also order forfeiture of any fish in 

respect of which the offence was committed and of any net or other fishing gear used in 

committing the offence. On summary conviction, if the court does not order the forfeiture of fish, 

it may impose an additional fine not exceeding the value of the fish. 

A Business and Regulatory Impact Assessment has been prepared in relation to this Order and 

placed in the Scottish Parliament Information Centre. A copy of this can be obtained from Marine 

Scotland, the Scottish Government, Victoria Quay, Edinburgh EH6 6QQ. 

Certified copy from legislation.gov.uk Publishing
Annex A.2 REC/S5/17/37/3
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Annexe A.3 

Final 
Business and Regulatory Impact Assessment  

1. Title of Proposal

The Razor Clams (Prohibition on Fishing and Landing) (Scotland) Order 2017. 

2. Purpose and intended effect

2.1   Background 

Razor clams (Ensis spp.) are a valuable shellfish stock that live burrowed in some 
Scottish inshore waters.   

Razor clams can be legally harvested by hand, by divers or by different types of 
licensed dredges.  In recent years it has become clear that the majority of razor 
clams caught in Scottish waters have been caught by fishing with electricity, an 
illegal method under the Technical Conservation Regime, Council Regulation (EC) 
No 850/98. 

‘Electrofishing’ has become the preferred method of harvesting razor clams because 
it is highly efficient method and produces fewer damaged clams, thus making the 
fishery highly profitable.  There are currently 25-30 Scottish administered vessels 
and 8-10 English administered vessels targeting razor clams in Scottish waters. 

Measures introduced by the Government to limit unlicensed activity have had limited 
success because enforcement of the EU electrofishing ban is very difficult, vessels 
need to be caught ‘in the act’ with gear deployed.  Vessels can generally evade 
detection by dumping electrofishing equipment overboard when Marine Protection 
Vessels (MPV) come into view. 

However, there is also scientific evidence that suggests electrofishing for razor clams 
is likely to be more environmentally benign that most of the legal alternative 
methods.  A 2014 Marine Scotland Science study, “Electrofishing for Razor Clams 
(Ensis siliqua and E. arcuatus): Effects on Survival and Recovery of Target and Non-
Target Species” concluded that: 

a) there was limited short term impact from the gear on target and non-target
species;

b) the gear produced almost no impact on the physical environment, unlike legal
dredge methods;

c) the method of capture is highly selective, producing high quality product with
little damage or waste and zero bycatch;

d) further research on longer-term impacts of the gear is required; and,
e) surveys are required to assess size and magnitude of razor clam populations.

Therefore, alongside activity to deter and combat illegal fishing, the Government has 

9
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also been considering whether electrofishing for razor clams can be safe and 
sustainable, if it is properly regulated and catches are monitored and controlled.   

 
2.2   Objective 

 
The title SSI restricts fishing for razor clams in Scottish waters and the landing of 
razor clams in Scotland.  The SSI will help to combat current illegal practices 
prevalent in the commercial razor clam fishery in Scotland. 
 
The SSI prohibits fishing for razor clams in Scottish waters and the landing of razor 
clams in Scotland except in two specified situations: 
 

i. for scientific investigation authorised by Scottish Ministers; and, 
ii. for the traditional hand gathering of razor clams from the shore, a person 

carrying out such harvesting is allowed to take up to 30 razor clams per day. 
 
In April 2017, the Scottish Government announced that it will authorise a scientific 
trial of electrofishing for razor clams.  The Order will ensure the integrity of the trial 
and provide it with a sound enforcement basis. 

 
The legislation will apply only in Scotland, it is not part of joint approach with other 
UK Fisheries Administrations where illegal electrofishing is not reported to be a 
significant problem. 

 
2.3   Rationale for Government intervention 

 
The Scottish Government seeks to ensure that all inshore fisheries, regardless of 
species prosecuted, remain sustainable and bring long-term economic benefit to 
fishers and their local communities.  Fishing with electricity can be very efficient, with 
the risk that too many fish are caught, potentially damaging stocks.   
 
The Scottish Government has allocated significant resources to deter and detect 
illegal activity in the razor clam fishery: 
 
• legislation was introduced in 2013 (The Aquaculture and Fisheries (Scotland) Act 

2013) to provide Fishery Officers with new powers to seize objects suspected to 
be used from commercial sea fishing, including generators, cables and probes 
potentially being used from electrofishing. 

• new licensing arrangements were also introduced in August 2014 that required 
vessels to apply for a specific additional permit to fish for razor clams.  Permits 
were granted subject to a physical inspection of the vessel to seek to ensure that 
the boat is not equipped for electrofishing.   

• combatting illegal electrofishing has been an operational priority for Marine 
Scotland Compliance.  MPVs and other resources are deployed into inshore areas 
where the illegal activity takes place.  By way of example, in 2016 MPV Minna 
expended approximately 60% of her time, roughly 190 days, on this task.  When 
the Minna is present in particular areas, landings or razor clams fall significantly, 
but resume when the vessel departs for other tasks or to resupply. 
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These measures have had some effect on illegal activity.  Recorded landings of 
razor clams fell from 915 tonnes in 2013 to 350 tonnes in 2015.  However it remains 
the case that almost all razor clams caught in Scotland are harvested by fishing 
illegally with electricity as alternative methods available are either far less efficient or 
yield a poorer quality, less valuable product.   
 
Table 1. Quantity and value of all reported landings of razor clams in Scotland 

 

Year Quantity (tonnes) Value (£’000) 
2012 903 2,567 
2013 915 3,139 
2014 429 1,597 
2015 350 1,616 
2016 461 2,296 

 
The Government is also committed to promoting the use of environmentally friendly 
fishing methods and reducing waste (by-catch), and recognises that whilst scientific 
research (see 2.1) has demonstrated that electrofishing for razor clams causes less 
physical habitat damage than methods such as dredging and has limited short term 
impact on target and non-target species, the research also notes the need for stock 
assessments and further research. 

 
A regulated electro-fishery for razor clams has the potential to provide sustainable 
economic growth in the rural economy but given the growth in demand for this 
product, it is imperative that its harvesting is regulated properly and that the effects 
on stocks are monitored.   
 
Following public consultation in 2016, the Government announced that it will 
authorise a limited scientific trial of electrofishing for razor clams.  The trial, carried 
out under Article 43 of EC 850/98 and the title SSI, will be conducted in a restricted 
number of areas in Scottish inshore waters and will be designed to further our 
knowledge of the electrofishing method and explore the potential of a commercial 
razor clam electro-fishery within sustainable limits. 

 
The Order contributes to the Scottish Government’s National Performance 
Framework objective ‘we value and enjoy our built and natural environment and 
protect it and enhance it for future generations’. 
 
3. Consultation 
 
3.1   Within Government 

 
Marine Scotland works with a range of partner Agencies to detect and deter illegal 
fishing with electricity including the Health and Safety Executive, HM Revenue and 
Customs, Food Standards Scotland, Police Scotland and the Maritime & Coastguard 
Agency.  There has been extensive consultation on this issue; the scientific trial and 
the conditions in which it will operate are being developed by a range of divisions in 
Marine Scotland (Fisheries, Compliance, Science, Planning) and in collaboration 
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with a number of public sector partners including Scottish Natural Heritage, the 
Health and Safety Executive and Food Standards Scotland. 
 
3.2   Public Consultation 

 
On 30 March 2015, Marine Scotland hosted a consultative workshop with public 
bodies, fishermen and businesses to discuss scientific evidence and consider 
whether the Government should seek a further limited derogation from the EU 
prohibition to allow for a regulated electro-fishery for razor clams.  There was support 
for a public consultation on the issue.  Minutes of the meeting are available online 
(http://www.gov.scot/Resource/0047/00475246.pdf).  The consultation was also 
supported by key environmental non-governmental organisations. 

 
In August 2016 the Scottish Government launched a consultation on whether 
electrofishing should be a permitted method of fishing for razor clams.  The 
consultation ran for 6 weeks and concluded on 30 September 2016, with 104 
responses received.  The consultation document, published responses, consultation 
analysis and the Government’s response are published online 
(https://consult.scotland.gov.uk/marine-scotland/electrofishing-for-razor-clams/) 

 
As anticipated, the 2016 public consultation generated a mix of views both for and 
against the regulated use of electricity in the razor clam fishery. The Government 
considers that many of the concerns raised in the consultation relate to the novelty of 
the electrofishing method, the current lack of data on sustainable harvest rates and 
longer term impacts of the electrofishing method.  The title SSI therefore provides for 
a scientific trial of the electrofishing method to address many of these concerns. 

 
In June 2017 two meetings were held with fishermen, industry representatives and 
processing/export businesses to discuss the most useful and practicable locations 
for the trial to take place.  In July 2017, Marine Scotland organised a meeting for key 
environmental non-governmental organisations to discuss the trial.  The notes of all 
these meetings are published online (http://www.gov.scot/Topics/marine/Sea-
Fisheries/management/razors/notes) 

 
3.3   Business 

 
As provided in section 3.2 consultation with interested businesses has been key in 
the development of the approach being adopted to manage the razor clam fishery.   
 
The 2016 public consultation generated 5 responses from commercial businesses.  
These businesses all felt that electrofishing should be a permitted method of 
catching razor clams.  At consultation workshops, in Oban and Glasgow, June 2017, 
the businesses in attendance and supportive of the approach being adopted were: 
 
Orkney Dived Scallops                                                  West Loch Shellfish Ltd  
Lochleven Shellfish                                                       Easdale Seafoods Ltd  
Loch Fyne Langoustines                                               Cumbrae Oysters  
Trawlpac International                                                   Coastal Diving  
Scotwest Shellfish Ltd                                                   Bute Diving  
Western Isles Fishermen’s Association                        Clyde Fishermen’s Association  
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18 x fishermen (outwith the above businesses) 
 
Notes of the workshops are available online (http://www.gov.scot/Topics/marine/Sea-
Fisheries/management/razors/notes) 

 
 

4. Options  
 
4.1   Option 1 – Do Nothing 
        Option 2 – Prohibit fishing for and the landing of razor clams in Scotland with  
                          the exceptions of such activity for scientific investigation authorised 
                          by Scottish Ministers and traditional hand gathering from the shore. 

 
4.2   Sectors and groups affected 
 
Those affected in the fishing industry by the options set out above will be: 
• Inshore fishermen.  There are currently 25-30 Scottish vessels and 8-10 

English vessels actively involved in the razor clam fishery in Scottish waters 
• Businesses that trade and transport razor clams 
• Industry representatives e.g. Fishermen’s Associations 

 
Those responsible for enforcement of the fishery will be affected by the options set 
out above: 
• Marine Scotland 
• Health and Safety Executive 
• HM Revenue and Customs 
• Food Standards Scotland 
• Police Scotland 
• Maritime & Coastguard Agency 
• Local authorities 
 
4.3   Cost and Benefits 
 
• Option 1 – Do Nothing 

 
Benefits:  None.   
 
Cost:  Present levels of illegal activity would likely continue.  Razor clams are a 
non-TAC species, it is not possible to speculate whether current harvesting 
levels constitutes a sustainable activity.  There would be no additional policy or 
administrative cost in maintaining the current arrangements. 
 

• Option 2 – Prohibit fishing for and the landing of razor clams in Scotland with  
                          the exceptions of such activity for scientific investigation authorised 
                          by Scottish Ministers and traditional hand gathering from the shore. 

 
Benefits:  In general there will be considerable resource savings for many of the 
agencies involved enforcing the fishery e.g. the Order will negate the need for 
MPV Minna to dedicate 60% of her time at sea to the razor clam fishery.   
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An opportunity to investigate the potential of the electrofishing method in a 
sustainable razor clam fishery.  A regulated electro-fishery has the potential to 
provide legitimate sustainable economic growth in the rural economy.  In the 
last few years the recorded value of razor clams landed in Scotland has 
averaged £1.6 million. 
 
Costs:  There are currently 25-30 Scottish administered vessels in the fishery 
and 8-10 English administered vessels.  The potential cost of introducing the 
Order is difficult to calculate due to the current illegal practices prevalent in the 
commercial razor clam fishery.  The landings data available is of limited use, it 
is considered likely that some of those involved in the fishery try to disguise the 
amount of razor clams being landed because landing significant catches 
suggests that electricity was used during harvesting. 
 
With regard to the agencies involved in enforcing the fishery, there will be no 
additional costs incurred (see benefits section above).     
 
In terms of the trial electro-fishery for razor clams, it is not possible to speculate 
what a sustainable harvesting rate will be for the boats participating or how the 
market will respond.  As a precaution a daily catch limit will be applied for those 
vessels participating in the trial.   
 

5. Scottish Firms Impact Test  
 
There has been extensive consultation, including face-to-face discussions with 
commercial businesses, individuals, non-profit organisations in the fishing industry, 
non-profit organisations outwith the fishing industry and public sector agencies to 
inform Marine Scotland on the most appropriate approach to manage the razor clam 
fishery. This engagement and how it fed into the policy development is fully 
documented online: 
 
http://www.gov.scot/Topics/marine/Sea-Fisheries/management/razors 
 
http://www.gov.scot/Topics/archive/razorworkshopminutes 
 

 
5.1   Competition Assessment 
 
These measures will apply to all Scottish and other British fishing boats and are 
therefore unlikely to have any major impact on the ability of operators to compete 
against each other.  The provisions within this new Regulation will help to ensure 
that all vessels comply with technical and conservation measures aimed at the 
sustainable development of the industry.   
 
5.2   Test run of business forms 
 
There will be an application process for fishermen to participate in the electrofishing 
for razor clams trial.  Marine Scotland will test run the forms to ensure that they are 
easy to use.  Fishermen already have operational experience in completing an 
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application form for current razor fish licences. 
 
 
6. Legal Aid Impact Test  

 
The Scottish Legal Aid Board have confirmed that there will be no impact on the 
legal aid fund. 
 
7. Enforcement, sanctions and monitoring  
 
The Compliance unit within Marine Scotland is responsible for monitoring and 
enforcing fisheries rules and regulations.  Marine Scotland is required to annually 
report all enforcement action taken on serious fisheries infringements to the 
European Commission. 
 
The electrofishing for razor clams scientific investigation will also be monitored by 
Marine Scotland Science. 
 
8. Implementation and delivery plan  

 
Marine Scotland will monitor the application of the new legislative provisions and 
review in advance of the annual report to the European Commission. 

 
8.1   Post-implementation review 
 
Marine Scotland will undertake a review of the new legislation within the specified 10 
year period. 
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9. Summary and recommendation  
 
Marine Scotland recommends Option 2.  The title SSI will: 
 
• help to combat current illegal practices prevalent in the commercial razor clam 

fishery by restricting fishing for razor clams in Scottish waters and the landing 
of razor clams in Scotland; 

• provide for further scientific investigation when authorised by Scottish Ministers.  
The Scottish Government has announced that it will authorise a scientific trial of 
electrofishing for razor clams, the Order will ensure the integrity of the trial and 
provide it with a sound enforcement basis; and, 

• provide for the traditional hand gathering of razor clams from the shore, a 
person undertaking such activity is allowed up to 30 razor clams per day. 
 

 
• Summary costs and benefits table 
Option Total benefit per annum:   

- economic, environmental, social 
Total cost per annum: 
- economic, environmental, social 
- policy and administrative 

1 None.   Present levels of illegal activity 
would likely continue. 
 
It is not possible to speculate 
whether current harvesting levels 
constitutes a sustainable activity. 
 
There would be no additional policy 
or administrative cost. 

2 Considerable resource savings for 
many of the enforcement agencies 
involved in detecting illegal activity. 
 
The SSI will help to protect razor 
clam stocks. 
 
The SSI provides opportunity to 
investigate the electrofishing 
method.  A regulated electro-
fishery for razor clams has the 
potential to provide economic 
growth in the rural economy.   
 

There are currently 25-30 Scottish 
administered vessels and 8-10 
English administered vessels 
targeting razor clams in Scottish 
waters.  Current illegal practices 
prevalent in the commercial razor 
clam fishery make it difficult to 
calculate the likely economic costs to 
those currently profiting from the 
illegal fishing method.  
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Declaration and publication  
I have read the Business and Regulatory Impact Assessment and I am satisfied that 
(a) it represents a fair and reasonable view of the expected costs, benefits and 
impact of the policy, and (b) that the benefits justify the costs.  I am satisfied that 
business impact has been assessed with the support of businesses in Scotland. 
 
Signed:  
 
 
 
 
 
 
Date:  
 
Fergus Ewing 
Cabinet Secretary for the Rural Economy and Connectivity 
 
 
Scottish Government Contact point: 
 
Ellen Huis 
 
Marine Scotland 
Area 1B South 
Victoria Quay 
Edinburgh 
EH6 6QQ 
 
0131 244 7644 
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Cabinet Secretary for the Rural Economy and
Connectivity
Fergus Ewing MSP

Scottish Government
Riaghaltas na h-Alba
gov.scot

FIT:0300 244 4000
E:scottish.ministers@gov.scot

Mr Edward Mountain MSP
Convenor
Rural Economy and Connectivity Committee
The Scottish Parliament
EDINBURGH
EH991SP

8 December 2017

Dear Edward,

SCIENTIFIC TRIAL OF ELECTROFISHING FOR RAZOR CLAMS

You may recall that I wrote to the Committee, and to other interested colleagues, in April 2017 about
the publication of a Government response to a consultation about whether electrofishing should in
future be a permitted method for the capture of Razor Clams. In that letter I noted that the
Government had decided to authorise a controlled trial of electrofishing for Razor Clams, in Scottish
waters.

I wanted to write again now to offer an update on the progress that has been made in preparations
for the trial, and to advise about where it will take place and under what conditions. It is hoped now
that the trial will commence on 1 February 2018, although this date is subject to the determination
of applications and connected practical preparations.

I wanted to offer this update in part because I have laid for the Committee's consideration a Scottish
Statutory Instrument (SSI) that will make provision for fishing for Razor Clams in Scottish waters to
be prohibited, except where it takes place through the trial or where it involves only the gathering of
limited numbers of Clams by hand on the shore. I do consider that the effect of this SSI is essential to
the integrity and success of the trial, and that it will not be possible to proceed without it being in
place.

The Razor Clam fishery now

Razor Clams are common molluscs that can be found burrowed in sandy inter-tidal and sub-tidal
areas throughout Europe. In Scottish waters there are two commercially important species: Ensis
arcuatus, colloquially known as "bendies"; and the larger pod razor Ensis siliqua, "straights". In 2016
there was landed into Scotland by UK vessels 461 tonnes of Razor Fish, with a landed value of
£2.296 million. Almost all of the Clams landed into Scotland are exported, primarily as a premium
restaurant product, to East Asia. In recent years between 20 and 40 vessels have been involved in
the fishery, supplying a small number (around 6-10) of processing and export companies.

St Andrew's House, Regent Road, Edinburgh EHl 3DG
www.gov.scot
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Electrofishing

While fishing for Razors is legal, fishing with electricity is prohibited under EU law. It is however the
Government's understanding that all or almost all of the commercial fishing effort directed at Razor
Clams in Scottish waters employs the electrofishing method, and that this has been the case for a
number of years. As a consequence, significant efforts have been made by the compliance
authorities to detect, disrupt and deter fishermen from electrofishing, with a number of prosecutions
secured.

At the same time, the Government has been interested to establish whether electrofishing for Razor
Clams can be conducted safely and sustainably. A scientific study on this matter was published in
2014 (http://www.gov.scot/Publications/2014/10/8462) and it concluded that electrofishing is likely to
be more environmentally benign than some other traditional methods, such as dredging and salting in
the sub-tidal zone. Noting this report, and following the 2016 consultation, the Government considers
it appropriate now to undertake a controlled trial of electrofishing for Razor Clams in Scottish waters.

Areas to be included in the trial - consultation with interested fishermen, environmental organisations
and Scottish Natural Heritage

After the publication of the Government's consultation response this April, my officials met fishermen
and other interested parties in Oban and in Glasgow about the areas that might be appropriate for
the trial fishery. These meetings concluded with proposals for 11 areas and include areas in the
Solway Firth, the Firth of Clyde, the Minches, the Western Isles and also the Firth of Forth.
Consultation meetings have also been held with interested environmental organisations.

Further to these consultations, surveys were undertaken over the summer in two of the 11 areas, to
establish Razor Clam abundance. The surveys were undertaken by fishermen under scientific
supervision and have informed the setting of catch limits for vessels participating in the trial (see
below).

My officials also requested advice from Scottish Natural Heritage (SNH) about any likely significant
effect on protected marine features present in the candidate trial areas through the use of the
specified electrofishing gear. SNH offered in their response some general advice about the conduct
of a trial and also commented about particularareas. In relation to two (the Sound of Barra and Luce
Bay 1 Solway Coast) it advised that Marine Scotland would be required to carry out an "appropriate
assessment" to determine that there would be no adverse effects on features there.

Members of the Committee and other interested colleagues may read the exchange of official
correspondence on this issue, as well as the minutes of consultation meetings, at the relevant Marine
Scotland website page: http://www.gov.scot/Topics/marine/Sea-Fisheries/managementirazors.

In light of these consultations and advice the Government is making preparations now to commence
the trial in the elevenareas proposed by fishermen, shown on the map enclosed as Annex A. My
officials are working with SNH now to complete appropriate assessments in relation to the two areas
noted above. Application forms for the trial have now been issued to interested fishermen and
through normal fisheries management information channels, with a closing date of 29 December
2017. The application form and criteria for selection may be viewed on the Government website
page above.

I did contemplate, in light of the requirement for further appropriate assessments in relation to two of
the areas, whether it might be better to postpone the issue of application forms and the
commencement of the trial until all of the these processes were fully complete. I considered, on
balance, however that it was more in the public interest for the trial to commence in most of the
possible sites, and - very importantly - for the prosecution of this fishery to be established as part of
the general systemof appropriately regulated fisheries in our waters. I am sure that all colleagues
will agree that it is important to the general reputation of fishing in Scotland that all of our fisheries
should have a good reputation here and internationally.

5t Andrew's House, Regent Road, Edinburgh EHl 30G
www.gov.scot
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Catch limits for the trial

As noted above, 461 tonnes of Razor Clams were landed into Scotland by UK vessels in 2016. The
five year average (2012-2016) is 612 tonnes annually. Landings may well have been higher but for
management measures introduced in 2014 by Marine Scotland to limit access to the fishery and,
latterly, to introduce a daily catch limit for Scottish vessels. By contrast, stock abundance surveys
undertaken during the summer of 2017 revealed significantly lower abundances of Razor Clams in
the areas selected than those that might have been expected in light of catch rates that are
understood to have been achieved in the commercial fishery. Scientific review of the stock
assessment survey report is expected to be completed shortly and this will also be published on the
website page referenced above.

In light of these developments, the Government has decided to take a cautious approach to the catch
limit for the trial. It is proposed that each vessel participating in the trial will be subject to a daily catch
limit of 450kg and be limited to 110 days at sea, subject to review once the final number of successful
applications is confirmed. Compared to current arrangments for a Scottish vessel, this represents a
25% reduction in the daily catch allowance and the introduction of a cap on time spent at sea.

It is not possible at this time to provide a figure on the number of vessels that can be involved in the
trial. Successful applications will be ranked as to the quality of their application as it relates to safe
fishing and diving operations and the evidence provided in relation to a positive economic link to
Scotland. A reserve list may be maintained. The Government will of course reserve the right to re-
allocate quota and quota will not be transferrable between vessels.

Vessels may also be limited in terms of the trial areas where they may fish, if it is necessary to
prevent anyone area being over-exploited, and the Government will reserve the right to close trial
areas if it appears there is a risk of over-exploitation. Similarly, the Government will reserve the right
to close trial areas if they are not utilised within one year. It should be emphasised that participating
vessels will of course remain free to be involved in other fisheries during the period of the trial -
indeed the Government would encourage such diversification and not reliance on a single fishery.

Applications and conditions for participation

UK-registered fishing vessels may apply to participate in the trial. Applicants will be invited to
describe:

• The suitability of their vessel and fishing operations in terms of the safe conduct of
electrofishing, particularly with respect to the safe deployment of divers and the use of
electrical equipment;

• Evidence of a positive economic link, either existing or planned, to Scotland and in particular
the ways in which they might support employment and economic activity; and,

• The trial areas in which they would prefer to operate.

Electrofishing for razors is expected to involve the use of divers (although there are also emerging
innovations that may provide for diverless harvesting). In light of this, my officials have been working
closely with the Health and Safety Executive (HSE) to ensure that applicants meet all necessary
standards for safe diving under the Diving at Work Regulations 1997 and having regard to HSE's
Commercial Shellfish Diving in Inshore Waters information leaflet.

Successful applicants will participate subject to a range of conditions designed to assist the gathering
of evidence, and for the purposes of control. They will be required to have on board equipment that
confirms position and other technical details about the operation of the vessel, including the level of
electrical current deployed. Landings will be controlled, with vessels required to land at specified
times and places so as to facilitate inspection of landed Clams and vessels. Marine Scotland will also
look to vessels to collect a range of information helpful to the improvement of evidence about stock
abundance and distribution, which will likely evolve as the trial progresses. And steps will be taken to
develop evidence about any impacts on the marine environment, and particularly the benthic
environment.

St Andrew's House, Regent Road, Edinburgh EHl 3DG
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At this point, the Government does not have a settled view about the duration of the trial, but expects
that it will continue over a number of fishing seasons. The European Commission has been given
notice of the trial in terms of Article 43 of EC Regulation 850/98.

Prohibition on fishing for Razor Clams in Scottish waters other than through the trial

As I note above, an SSI has been laid that will have the effect of prohibiting the fishing for Razor
Clams in Scottish waters, except when pursued through the trial.

I do consider that this measure is essential if the trial is to be a success. A prohibition on fishing for
Clams (rather than the present prohibition on using electricity) will be considerably more practicable
to enforce, as the authorities will no longer have to catch vessels "in the act" of using the equipment

In the absence of such a prohibition the compliance authorities consider it very likely, given the
profitability of the fishery, that there will continue to be attempts to fish with electricity illegally, either
in the trial areas or in other places, and to evade attempts at detection.

The continuation of fishing outside the trial would significantly reduce the utility of information
gathered by the trial and involve a significant risk of over-exploitation of stocks in general and in
particular places.

The SSI that has been laid will however provide an exemption for gathering by hand, up to a limit of
30 Clams a day, so that private individuals collecting Clams for personal consumption are not caught
up in the regulatory arrangements.

Conclusion

I hope that the Committee and other interested colleagues have found this further update on
progress on this project helpful. While still at an early stage, the Government does hope that the
proposed trial can be the first step in the development of a genuinely new and sustainable
opportunity for Scottish fishing vessels and businesses in our inshore fisheries.

If you have any questions about this issue please do not hesitate to be in contact with my office. I am
also very happy for officials to offer a briefing to the committee and to interested colleagues, if that
were considered helpful.

I am copying this letter to the Rural Economy and Connectivity Spokespersons in the Parliament and
also to Finlay Carson MSP.

FERGUS EWING

St Andrew's House, Regent Road, Edinburgh EH1 3DG
WWW.gov.scot
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Annexe C – Response from Scottish Government to Committee questions 

• What evidence is there that the fishery, albeit illegal, is not sustainable?   

 There is no evidence available at the moment to confirm whether the current 
fishery is sustainable or not.  What we do know is that the electrofishing method 
is a highly selective method of capture yielding high quality produce with little 
impact on the sea bed.  However, the method is very efficient, with the risk that 
too many clams are caught potentially damaging stocks. 

 
The electrofishing for razor clams trial which the Scottish Government intends to 
authorise will therefore help to further our knowledge of the electrofishing 
method and the local distribution and stocks of razor clams within the trial areas.  
The Government is taking a cautious approach in managing the trial with an 
initial, conservative catch limit and the introduction of a cap on time spent at sea 
until evidence gathered through the trial suggests these can be increased. 
 
The intention is that stock assessments of the trial sites will be carried out on a 
rotational basis and grounds will be re-visited periodically for surveys to assess 
longer term razor clam population fluctuation and incidence of recruitment.  Trial 
participants will also be required to gather data that will supplement periodic 
stock survey work and feed into stock assessments.  
 

• What level of exploitation would be sustainable to the current estimated 
stock? 

 
(see above) 

 
• How much does the policing of the illegal fishery specifically cost?  
 

Marine Scotland Compliance work with a range of other enforcement agencies to 
detect, disturb and deter the illegal fishery, including local authorities, Police 
Scotland, Food Standards Scotland, the Health and Safety Executive and 
HMRC. 
 
Marine Scotland Compliance estimate that in recent years the Marine Patrol 
Vessel (MPV) ‘Minna’ has spent up to 60% of her time policing the current illegal 
fishery.  This equates to £1.3 million.  In addition, Marine Scotland Compliance 
spends approximately £220,000 per annum on land based inspections, aircraft 
surveillance and patrols by rigid-inflatable boats. 

 
• If this fishery was banned, would the ban not have to be policed? 
 

The difficulty in enforcing the current EU prohibition on electrofishing is that 
vessels need to be caught ‘in the act’ using electricity.  The SSI that has been 
laid removes these complexities; Marine Scotland Compliance would be able to 
seek prosecution for unauthorised harvesting and landing of razor clams, and 
would not have to prove that electrofishing has taken place. 
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• What would be the cost of this policing be?  
 

As described above, the SSI strengthens the hand of Marine Scotland 
Compliance in dealing with illegal activity.  The SSI will negate the need for MPV 
Minna to spend such a significant part of her schedule on the policing the razor 
clam fishery because any residual illegal activity will be able to be dealt with by 
Marine Scotland Compliance coastal staff.   

 
• How do you propose to police hand fisheries, and how much will this cost? 

 
The SSI allows for the hand gathering of razor clams from the shore, a person 
carrying out such activity is allowed 30 razor clams per day.  This is not a viable 
commercial level and does not present a high risk, it would therefore have 
minimal costs and impact on the work of Marine Scotland Compliance.   
 
Hand gathering from the shore for personal consumption is important tradition for 
some remote communities, particularly in the Western Isles.  30 razor clams is 
considered a sufficient quantity for this sort of gathering, whilst not presenting a 
commercial opportunity. 

 
• On what science was the catch limit of 30 razor clams per person set? How 

will you police this limit to prevent it being exploited? 
 

(see above) 
 
•  How do we manage over exploitation in specific areas? 
 

Harvesting under the electrofishing for razor clams trial will be closely monitored.  
Marine Scotland reserves the right to close any of the trial areas should over 
exploitation become evident. 

 
• Would it be possible to get more information about who will be affected by 

the razor clams SSI.  How does it impact on dredgers and divers who fish 
razor clams at the moment? 

 
Significant resources have already been directed towards trying to deter and 
detect illegal electrofishing; however, the Scottish Government remains of the 
view that the significant majority, if not all, commercial fishing for razor clams 
taking place at present involves the illegal use of electricity.  This includes a very 
small number of boats suspected of using an unorthodox electrofishing dredge 
rig. 
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